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NO.     2  0  8  18 
IN   THE   UNITED  STATES  COURT  OF   APPEALS 
FOR    THE    NINTH  CIRCUIT 

REGINO  MARTIN  ESPINO, 

Appellant, 

vs. 

OCEAN  CARGO   LINE,    LTD,  , 
etc.  ,    et  al.  , 

Appellees. 


APPELLANT'S   OPENING   BRIEF 


STATEMENT  OF    PLEADINGS   AND 
JURISDICTIONAL  FACTS 


This  litigation  arises  out  of  an  injury  suffered  on  February 
29,    1964  by  appellant,    Regino  Martin  Espino  (hereinafter  called 
libelant),    a  shipscaler,    while  he  was  assisting  in  the  lowering  of 
a  cargo  net  into  the  hold  of  the  vessel  SS  Atlantic  Gladiator,    owned 
by  the  appellee.    Ocean  Cargo  Line,    Ltd.    (hereinafter  called  res- 
pondent).    The  action  in  the  District  Court  was  commenced  on 
June  3,    1965  by  the  filing  of  a  libel  in  personam  in  admiralty, 
wherein  libelant  set  out  separate  causes  of  action  for  negligence 
and  unseaworthiness  (C.  2-7).    —      Said  libel  was  amended  on 


]_l  "C"  refers  to  Clerk's  Transcript. 
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August  13,    1965  (C.  8-13).     On  August  26,    1965,    respondent  filed 
an  exception  to  the  libel,    wherein  it  was  averred  that  libelant's 
claim  was  barred  by  laches  (C.  17).     An  order  sustaining  the  excep- 
tion was  filed  by  the  trial  court  on  September  13,    1965  (C.  28-1  - 
28-2).     Libelant's  motion  for  leave  to  file  a  second  amended  libel 
(C.  29-39)  was  denied  by  the  court  on  October  6,    1965  (C.  46-47). 
On  January  5,    1966,    the  court  entered  a  judgment  of  dismissal  on 
the  ground  that  the  libel  was  barred  by  laches  (C.  48-49).     Libelant 
filed  his  notice  of  appeal  on  January  14,    1966  (C.  50). 

The  jurisdiction  of  the  District  Court  is  based  on  the  ad- 
miralty and  maritime  provisions  of  28  U.  S.  C.    1333.     Furthermore, 
there  is  diversity  of  citizenship  within  the  meaning  of  28  U.  S.  C. 
1332.     The  jurisdiction  of  this  court  to  review  the  judgment  below 
rests  upon  28  U.  S.  C.    1291,    notice  of  appeal  having  been  filed  within 
the  time  provided  by  Rule  73,    Federal  Rules  of  Civil  Procedure. 


STATEMENT  OF    THE   CASE 

Libelant,    Regino  Martin  Espino,   filed  his  initial  pleading 
in  this  action  one  year,    three  months  and  five  days  after  the  date 
of  the  action  in  which  he  was  injured.     In  the  libel  in  personam 
filed  on  said  date  (C.  2-7),    and  in  the  amended  libel  filed  August  13, 
1965  (C.  8-13),    libelant  alleged  that: 

"Libelant's  suit  is  not  barred  by  laches  in 
that  libelant  was  born  in  Cuba  and  cannot  speak,    read 
or  write  the  English  language,    is  uneducated  and 
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understood  that  his  rights  were  limited  to  payments 
under  the  Longshoremen's  and  Harbor  Workers'  Act. 
At  no  time  was  he  told  by  his  employer  or  the  Deputy 
Commissioner  of  Labor  that  he  had  any  rights  against 
the  shipowners  herein.     Members  of  the  crew  of  the 
vessel  were  present  at  the  scene  of  the  accident  and 
were  aware  of  it,    and  were  in  fact  operating  and 
controlling  the  winch  and  boom  involved  in  the  accident 
as  above  set  forth,    thus  giving  the  officers  and  mem- 
bers of  the  crew  of  the  vessel  immediate  knowledge 
that  a  serious  injury  to  a  worker  had  occurred.     Res- 
pondents,   and  each  of  them,    were  thus  put  on  notice 
of  the  accident  and  have  not  been  prejudiced  by  any 
delay  in  the  filing  of  this  action  by  libelant,  "    (C,  5,  11.  ) 

In  response,    respondent,    Ocean  Cargo  Line,    filed  an  Excep- 
tion to  Libel  (C.  17)  in  which  it  was  alleged  that: 

"...    the  facts  averred  in  the  libel  show  that 
libelant's  claim  is  barred  by  laches  resulting  from 
unreasonable  delay,    all  to  the  prejudice  of  respondent 
Ocean  Cargo  Line,    Ltd.   herein.  "    (C.  17.  ) 

Respondent's  exception  was  supported  by  an  affidavit  (C.  18- 
25)  wherein  respondent's  attorney  stated: 

"The  S.  S.   Atlantic  Gladiator  is  a  vessel  which 
was  owned  by  Ocean  Cargo  Line,    Ltd.  ,    a  member  of 
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the   West  of  England  Steamship  Owners  Protection  and 
Indemnity  Association.     On  July  19,    1965,    I  wrote  to 
the  West  of  England  Association  with  a  copy  to  Ocean 
Cargo  Line  (S.    Livanos -Hellas  S.  A.  ,    Piraeus,    Greece) 
requesting  information  regarding  the  casualty,    including 
information  with  respect  to  availability  of  witnesses 
from  among  the  ship's  crew;    the  vessel's  present 
whereabouts  and  current  schedule;    etc.     On  August  3, 
1965,    owners  replied  that  they  were  unable  to  supply 
this  information  'in  view  of  the  fact  that  this  vessel 
is  no  longer  owned  by  Ocean  Cargo  Line,    Ltd.  ,    and 
the  crew  have  long  since  scattered  to  various  countries.  '  " 
(C.  18-20.) 

Said  exception  was  sustained  by  the  trial  court  on  the  ground 

that  the  claim  was  barred  by  laches,    citing  Brown  v.    Kayler,    273 

F.  2d  588  (9th  Cir.    1959)  (C.  28-1). 

Libelant  thereupon  moved  for  leave  to  file  a  second  amended 

libel  (C.  29-39),    wherein  libelant  added  the  following  allegation 

pertaining  to  laches: 

"As  a  direct  result  of  libelant's  inability  to 
speak,    read  or  write  the  English  language,    his  lack 
of  education  and  his  misunderstanding  of  his  rights, 
as  aforesaid,    libelant  did  not  consult  an  attorney  until 
May  13,    1965,    fourteen  and  one -half  months  after  the 
date  of  the  accident  herein.  "    (C.  36.  ) 
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The  motion  to  file  a  second  amended  libel  was  denied  by 
the  trial  court  (C.  46-47).     The  judgment  of  dismissal  was  entered 
on  January  5,    1966  on  the  ground  that  the  libel  was  barred  by 
laches  (C.  48). 


QUESTIONS   PRESENTED 

1.  Whether  the  court  erred  in  sustaining  respondent's 
exception  to  libel  in  that  an  exception  in  admiralty  is  analogous  to 
a  demurrer  and  cannot  be  sustained  on  a  claim  of  laches  when 
facts  are  set  out  in  the  libel  which  allege  both  excusable  delay  and 
lack  of  prejudice  to  respondent. 

2.  Whether  the  court  erred  in  considering  respondent's 
affidavit  in  support  of  the  exception  to  the  libel  in  that  an  affidavit 
may  not  properly  be  considered  on  an  exception  to  a  libel  in  an 
admiralty  proceeding, 

3.  Whether  the  court  erred  in  denying  libelant's  motion 
to  file  a  second  amended  libel  in  that  the  proposed  second  amended 
libel  stated  a  claim  upon  which  relief  could  be  granted. 

4.  Whether  the  court  erred  in  dismissing  the  libel  in 
that  said  libel  was  not  barred  by  laches. 
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THE    TRIAL  COURT   ERRED   IN  SUSTAINING 
RESPONDENT"S   EXCEPTION   WHERE    LIBEL- 
ANT  HAD   SET   FORTH  FACTS   IN   HIS    LIBEL 
WHICH   ALLEGED   BOTH   EXCUSABLE   DELAY 
AND   LACK  OF    PREJUDICE    TO  RESPONDENT. 


In  admiralty,    an  exception  serves  the  function  of  a  demurrer 
in  common  law  or  equity  pleadings;     it  should  not  be  sustained  if 
any  cause  of  action  is  well  pleaded  in  the  libel.     (Dennis  v.    Slyfield 
(6th  Cir.),    117  Fed.   474,    479,    480  and  The  S.  S.    Nea  Hellis  (2nd 
Cir,  ),    116  F.  2d  803,    805.) 

A  suit  in  admiralty  is  barred  by  laches  only  when  there  has 
been  both  unreasonable  delay  in  the  filing  of  the  libel  and  consequent 
prejudice  to  the  party  against  whom  the  suit  is  brought.     (Costello 
V.    United  States,    365  U.  S.    265;    Akers  v.    State  Marine  Lines,    Inc. 
(5th  Cir.  ),    344  F.  2d  217;    Cities  Service  Oil  Co.    v.    Puerto  Rico 
Lighterage  Co.    (1st  Cir.  ),    305  F.  2d  170;     Fidelity  and  Casualty 
Company  of  New  York  v.    C/B  Mr.    Kim  (5th  Cir.  ),    345  F.  2d  45, 
51  et  seq.  ;    Claussen  v.    Mene  Grande  Oil  Company,    C.  A.    (3rd  Cir.), 
275  F.  2d  108,    113.) 

In  the  twelfth  paragraph  of  libelant's  libel  (C.  5)  and  first 
amended  libel  (C.  11)  it  was  alleged  that  the  suit  was  not  barred  by 
laches  by  virtue  of  the  fact  that  libelant  was  foreign  born,    could 
not  speak,    read  or  write  the  English  language  and  was  thereby 
ignorant  of  his  rights,    and  also  by  virtue  of  the  fact  that  the  res- 
pondent had  notice  of  the  accident  and  was  not  prejudiced  by  the 
delay. 
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Accepting  the  allegations  made  by  libelant  as  true,    res- 
pondent's exception  to  libel  is  not  well  taken.     Libelant  has  pleaded 
facts  which  excuse  his  delay  and  show  that  respondent  was  not  unduly 
prejudiced  in  this  matter.     A  court  will  not,    on  an  exception  to  a 
libel,   determine  issues  of  fact.     The  allegations  of  fact  contained 
in  the  libel  are  accepted  as  true  on  exceptions.     (McDaniel  v.    Gulf 
&  South  American  Steamship  Co.    (5th  Cir.  ),    228  F.  2d  189;    Walker 
V.    Benjamin  Foster  Co.  ,    Inc.    (U.  S.  D.  C.    Penn.  ),    92  F.  Supp.    402; 
F.    Jacobus  Transp.    Co.    v.    Gallagher  Bros.    Sand  and  G.    Corp. 
(U.  S.  D.  C.    N.  Y.  ),    161F.  Supp,    507,    512;     Williams  v.    Moran, 
Proctor,    Mueser  &  Rutledge  (U.  S.  D.  C.    N.  Y,  ),    205  F.  Supp.    208, 
212;    Abbott  V.    United  States  (U.  S.  D.  C.    N.  Y.  ),    207  F.  Supp.    468, 
471.) 

In  McDaniel  v.   Gulf  &  South  American  Steamship  Co.  ,  supra, 
libelant  had  pleaded  certain  facts  which  tended  to  excuse  his  delay 
and  averred  that  respondent  was  not  prejudiced  by  such  delay.     The 
court  held  that  under  such  circumstances  laches  does  not  appear 
upon  the  face  of  a  libel  and  that  the  libelant  should  have  been  per- 
mitted to  meet  the  defense  of  laches  in  a  hearing  on  the  merits. 
Similarly,    in  Walker  v.    Benjamin  Foster  Co.  ,    Inc.  ,    supra,    the 
court  pointed  out  that  laches  consists  of  both  inexcusable  delay  plus 
prejudice  to  the  adverse  party  resulting  from  the  delay,    and  that 
where  the  libel  sought  to  plead  facts  negativing  laches  or  tolling 
the  statute  of  limitations  and  it  did  not  appear  that  the  allegation 
of  no  prejudice  to  respondent  was  inadequate  as  a  matter  of  law, 
exceptions  would  be  overruled,    since  the  appropriate  time  to 
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determine  whether  libelant  could  overcome  the  presumption  of 
laches  would  not  arise  until  a  hearing  had  been  held  after  an  answer. 
Libelant  herein  has  pleaded  facts  which,    if  accepted  as  true,    excuse 
delay  and,    more  important,    establish  that  respondent  was  not  pre- 
judiced by  such  delay. 


II 

NOTWITHSTANDING   THE    PRINCIPLE    THAT 
AN  AFFIDAVIT   MAY   NOT   BE   CONSIDERED 
ON  AN  EXCEPTION   TO  A   LIBEL,    RESPOND- 
ENT  FAILED    TO  ALLEGE   SUFFICIENT   FACTS 
TO   WARRANT  A  DISMISSAL  OF    THE    LIBEL. 


In  support  of  its  exception  to  the  libel,    respondent  herein 
filed  an  "Affidavit  In  Support  Of  Exceptions  to  Libel".     It  is  a  well 
established  principle  of  law  that  affidavits  may  not  be  properly 
considered  on  an  exception  to  a  libel  in  an  admiralty  proceeding. 
(The  Sydfold  (2nd  Cir.  ),    86  F.  2d  611;    Hernandez  v.    The  SS  Flying 
Arrow  (U.  S.  D.  C.    N.  Y.  ),    181F.  Supp.    951;    Cleary  Brothers,    Inc. 
v.    Luria  Steel  and  Trading  Corp.    (U.  S.  D.  C.    N.  Y.  ),    198  F.  Supp. 
567;    Wnuczwnski  v.    Argonaut  Navigation  Company  (U.  S.  D.  C.    Md.  ), 
130  F.  Supp.    439,    441;    Compagnie  Generale  Trans,    v.    City  of 
New  York  (U.  S.  D.  C.    N.  Y.  ),    114  F.  Supp.    252.) 

Notwithstanding  this  principle  of  law,    respondent's  affidavit 
does  not  allege  sufficient  facts  to  warrant  a  dismissal  of  the  libel 
herein.     In  support  of  its  position  that  it  has  been  unduly  prejudiced 
by  the  delay  in  this  matter,    respondent  alleges  that  it  has  not  been 
able  to  prepare  a  defense  to  the  lawsuit  because  the  vessel  has  been 
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sold  and  the  crew  members  are  no  longer  available  (C.  18-20). 
Nowhere  in  the  respondent's  affidavit  is  there  any  indication  as  to 
when  the  vessel  S.  S.    Atlantic  Gladiator  was  sold,    nor  is  there  any 
denial  that  the  owners  of  said  vessel  were  put  on  notice  of  the 
accident  at  or  about  the  date  of  its  occurrence.     Certainly,    if  the 
vessel  S.  S.    Atlantic  Gladiator  was  sold  prior  to  the  running  of  the 
applicable  California  statute  of  limitations,    it  could  not  be  alleged 
that  the  late  filing  of  libelant's  libel  herein  was  prejudicial  in  any 
way  to  respondents.     If,    in  fact,    the  vessel  was  sold  within  one 
year  after  the  accident  occurred,    respondent  is  in  no  different 
position  today  than  it  would  have  been  had  libelant  filed  his  action 
subsequent  to  the  sale  of  the  vessel  but  prior  to  the  running  of  the 
statute  of  limitations. 

Respondent's  affidavit  raised  certain  issues  of  fact  which 
could  not  be  determined  at  the  hearing  on  the  exception  to  the  libel. 
Libelant  should  have  been  afforded  an  opportunity  to  inquire  into 
the  factual  assertions  of  the  affidavit,    utilizing  pretrial  discovery 
procedures  and  cross-examination  techniques  at  the  trial  on  the 
merits  of  the  case. 


Ill 


THE   COURT  ERRED   IN   DISMISSING    THE 
LIBEL  IN   THAT   SAID   LIBEL   WAS   NOT 
BARRED   BY    LACHES. 


The  instant  libel  was  filed  approximately  three  months  and 
five  days  in  excess  of  one  year  from  the  occurrence  of  the  accident. 
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Applying  the  analogy  of  the  California  one  year  statute  of  limitations 
for  personal  injury  actions,    the  District  Court  dismissed  for  laches. 

Recent  decisions  in  the  Fourth  and  Fifth  Circuits  raise 
grave  doubts  concerning  the  propriety  of  applying  the  analogy  of 
the  state's  statute  of  limitations  for  personal  injury  actions  to 
maritime  negligence  or  unseaworthiness  actions  in  admiralty.     In 
Flowers  v.    Savannah  Machine  &  Foundry  Co.    (5th  Cir.    1962),    310 
F.  2d  135  and  Giddens  v.    Isbrandtsen  Co.    (4th  Cir.    1966),    355  F.  2d 
125,    the  courts  have  held  that  the  Jones  Act  three  year  period  of 
limitations  (46  U.  S.  C.    688)  should  be  substituted  for  the  State 
period  as  the  analogous  reference  guide.     The  court  in  the  Flowers 
case  commented  at  page  138: 

"...    one  thing  is  very,    very  clear:    local 
law  is  now  completely  irrelevant  to  substantive  rights 
concerning  a  maritime  injury  at  least  short  of  death. 
The  standing  of  a  transitory  shore -based  worker  as 
a  vicarious  seaman  and  the  nature  of  the  duty  owed 
are  established  as  federal  maritime  law.    ...     So 
much  so  is  this  that  contributory  negligence  and 
similar  defenses  which  would  bar  all  recovery  had 
the  identical  occurrence  taken  place  a  few  feet  away 
on  the  dock  are  rejected  in  favor  of  the  maritime 
notion  of  comparative  fault.     .    .    . 

"What  is  left  for  local  law?     There  is  nothing 
left  save  an  occasional  use  as  a  reference  guide  in 
determining  whether  the  maritime  principle  of  laches 
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bars  the  suit.     And  even  here  it  is  wholly  fortuitous 
depending  on  where  the  suit  is  brought- -whether  in 
the  State  in  which  the  accident  occurred,    or  else- 
where-- and  on  the  choice-of-law  rules,    statutory 
or  judge -made,    of  the  forum  state.     As  we  have 
said,    certitude  and  ease  in  the  adjudication  of  claims 
for  injury  to  workers  in  this  ambiguous,    amphibious 
area  is  too  much  to  hope  for.     But  the  continued 
reliance  as  a  matter  of  judge-made  law  on  local 
statute  of  limitations  as  the  reference  guide  does 
more  than  create  administrative  problems  of  great 
difficulty.     In  an  area  now  clearly  one  for  federal 
supremacy  in  substantive  rights,    it  produces  variable 
results  depending  upon  the  wholly  fortuitous,   but 
otherwise  irrelevant,    local  limitation  statute.     This 
is  itself  to  impede  that  essential  uniformity  of  the 
admiralty  which  is  at  the  heart  of  all  of  this  trouble- 
some litigation.    .    .    . 

"Since  the  District  Court  used  the  Georgia 
two-year  period  as  the  guideline,    and  we  now  hold 
that  for  this  type  of  case,    the  Jones  Act  three-year 
period  is  to  be  used  by  analogy,    the  cause  must  be 
reversed  and  remanded  for  further  and  other  con- 
sistent proceedings. " 
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Similarly,    in  the  Giddens  case,    supra,    the  court  commented 
at  page  127: 

"The  Virginia  statute,    we  think,    is  not  so 
closely  related  to  the  question  as  to  be  a  significant 
factor.     Giddens  does  not  sue  on  a  cause  of  action 
afforded  by  Virginia  common  law  or  statute.     His 
suit  is  pitched  exclusively  on  maritime  law,    as  grant- 
ing him  recourse  against  the  shipowner.     While  a 
longshoreman  is  not  a  crewman  in  all  considerations, 
he  is  afforded  comparable  protection  when  perform- 
ing the  traditional  duties  of  the  crewman.     (Citing 
cases.  )    We  do  not  mean  to  say  that  'state  statutes 
of  limitations  are  immaterial  in  determining  whether 
laches  is  a  bar,  '  .    ,    .  ;    we  simply  say  that  Virginia's 
law  should  not  have  the  decisive  influence  accorded 
it  by  the  District  Court. 

"On  the  other  hand,    the  limitation  in  the  Jones 
Act  -  3  years  -  is  a  more  logical  and  acceptable 
polestar.     It  relates  to  personal  injuries  on  navigable 
waters.     Presumably  it  was  adopted  with  seamen's 
circumstances  in  mind.     On  the  other  hand,    the  State 
statute  comprehends  many  other  and  more  varied 
concerns,    landside  rather  than  offshore.     Also  the 
Jones  Act  is  of  national  application,    thus  providing 
a  uniform  criterion  wherever  in  the  United  States 
maritime  responsibilities  are  to  be  enforced.     Force 
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is  lent  to  this  argument  by  recalling  that  the  3  years 
fixed  in  the  Federal  statute  represents  the  consensus 
of  Congress,    the  final  authority  on  remedies  in  ad- 
miralty,   as  to  what  is  a  fair  opportunity  for  suit.  " 

The  aforementioned  opinions  are  supported  in  part  by  a 
decision  of  the  United  States  Supreme  Court  in  McAllister  v. 
Magnolia  Petroleum  Co.  ,    357  U.  S.    221.     The  McAllister  case 
itself  is  limited  to  suits  brought  by  seamen  combining  Jones  Act 
and  unseaworthiness  counts  and  holds  only  that  in  such  combined 
suits  no  shorter  period  of  limitations  can  be  applied  than  the  Jones 
Act  three -year  period.     Mr.   Justice  Brennan,    concurring,    suggests 
that  the  Jones  Act  period  should  be  applied  in  all  unseaworthiness 
cases.     Mr.   Justice  Brennan  states: 

"Just  as  equity  follows  the  law  in  applying,    as 
a  rough  measure  of  limitations,    the  period  which  would 
bar  a  similar  action  at  law,    ...    I  think  that  a  maritime 
cause  of  action  for  unseaworthiness  could  be  measured 
by  the  analogous  action  at  law  for  negligence  under  the 
Jones  Act,    46  USC  688.  "    (357  U.  S.    at  page  229.  ) 

Whichever  statutory  period  is  used  as  a  reference  point, 
libelant  alleged  sufficient  facts  in  the  libel  to  establish  both  excus- 
able delay  and  lack  of  prejudice  to  respondent.     In  Brown  v.    Kayler 
(9th  Cir.    1959),    273  F.  2d  588,    cited  by  the  trial  court  in  its  order 
sustaining  the  exception  (C.  28-1),    the  court  considered  only  the 
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matter  of  whether  libelant  had  alleged  sufficient  facts  in  his  libel 
which  would  constitute  a  valid  excuse  for  the  delay  and  thereby 
render  the  application  of  the  doctrine  of  laches  inequitable.     Libel- 
ant failed  to  allege  any  facts  which  would  show  that  the  respondent 
was  not  prejudiced  by  the  delay.     The  fact  situation  in  the  instant 
case  is  distinguishable  from  the  Brown  case  in  that  the  libelant 
herein  has  alleged  that  members  of  the  crew  of  the  vessel  were 
present  at  the  scene  of  the  accident,    were  aware  of  it,    and  were 
operating  the  equipment  involved  in  the  accident,    thereby  giving 
immediate  notice  to  the  respondent  that  an  accident  had  occurred 
and  negativing  any  presumption  of  prejudice. 

Further,    in  the  Brown  case  the  delay  was  caused  in  part 
by  errors  committed  by  counsel  in  failing  to  file  the  action  within 
the  applicable  statute  of  limitations'  period.     Although  it  was  alleged 
that  the  libelant  in  the  Brown  case  was  an  Indian  unfamiliar  with 
legal  matters,   there  was  no  allegation  that  he  could  not  speak  or 
read  the  English  language  and  thus  be  unable  to  communicate  with 
others  concerning  his  legal  rights.     In  the  instant  case,    libelant 
did  not  consult  an  attorney  until  after  the  applicable  statute  of 
limitations  had  run  and  was  handicapped  by  a  lack  of  ability  to 
speak,    read  or  write  the  English  language. 

In  Gardner  v.    Panama  Railroad,    342  U.  S.    29,    the  Supreme 
Court  of  the  United  States  held  that  "Though  the  existence  of  laches 
is  a  question  primarily  addressed  to  the  discretion  of  the  trial 
court,    the  matter  should  not  be  determined  merely  by  a  reference 
to  and  a  mechanical  application  of  the  statute  of  limitations.     The 
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equities  of  the  parties  must  be  considered  as  well.     Where  there 
has  been  no  inexcusable  delay  in  seeking  a  remedy  and  where  no 
prejudice  to  the  defendant  has  ensued  from  the  mere  passage  of 
time,    there  should  be  no  bar  to  relief.  "    (342  U.S.    at  pages  30-31). 

I  n  Smigiel  v.    Compagnie  De  Transports  Oceaniques  (U.  S. 
D.  C.    Penn.  ),    185  F.  Supp.    328  a  fact  situation  appeared  which  was 
almost  identical  to  libelant's  case  herein.     In  the  Smigiel  case  the 
libelant,    a  longshoreman,    was  born  in  Poland  and  had  a  limited 
comprehension  of  the  English  language.     He  was  basically  uneducated 
and  was  given  to  understand  that  his  rights  were  limited  to  payments 
under  the  Longshoremen  and  Harbor  Workers'  Act.     At  no  time 
was  he  told  by  the  Deputy  Commissioner  of  Labor  that  he  had  any 
rights  against  the  shipowner.     Members  of  the  ship's  crew  were 
present  at  the  scene  of  the  accident,    immediately  after  its  occur- 
rence,   and  thus  the  officers  and  members  of  the  crew  of  the  vessel 
had  immediate  knowledge  that  a  serious  injury  to  a  longshoreman 
had  occurred.      The  court  ordered  the  exception  to  the  libel  dis- 
missed on  condition  that  the  trial  judge  was  convinced  that  the 
respondent,    through  its  authorized  agents,    had  knowledge  of  the 
accident  at  or  about  the  time  of  its  occurrence.     It  is  of  some 
significance  that  the  suit  in  the  Smigiel  case  was  brought  four  years 
and  four  months  after  the  accident,   whereas  libelant  herein  filed 
his  suit  one  year  and  three  months  after  the  date  of  his  accident. 

See  also: 

Cities  Service  Oil  Co.    v.    Puerto  Rico  Lighterage  Co. 
(1st  Cir.    1962),    305  F.  2d  170; 
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Intercontinental  Transportation  Co.    v.    Tug  Switcher 
No.    2  (U.S.  D.  C.    Tex.),    221  F.  Supp.    748. 
Even  assuming  the  delay  in  filing  was  inexcusable,    the 
requirement  remains  that  prejudice  therefrom  must  also  be  shown 
or  be  presumable  before  the  bar  of  laches  will  validly  arise.     The 
United  States  Supreme  Court  has  held  decisively  that  prejudice  is 
the  sine  qua  non  of  laches,    even  where  the  delay  exceeds  the 
analogous  statute  of  limitations  period  and  is  legally  inexcusable. 
In  Gutierrez  v.    Waterman  Steamship  Corp.  ,    373  U.  S.    206,    the 
court  stated  at  page  215: 

"The  test  of  laches  is  prejudice  to  the  other 
party.     Gardner  v.    Panama  R.    Co.  ,    342  U.S.    29-31, 
96  L.  ed.    31,    36,    72  S.  Ct.    12;    Cities  Service  Oil  Co. 
V.    Puerto  Rico  Lighterage  Co.  ,    305  F.  2d  170,    171 
(C.  A.    1st  Cir.  )  (both  unreasonable  delay  and  conse- 
quent prejudice)  .    .    .    .  " 


IV 

THE   COURT   ERRED  IN  DENYING    LIBEL- 
ANT'S  MOTION   TO   FILE   A   SECOND  AMEND- 
ED  LIBEL  IN   THAT   THE   PROPOSED   SECOND 
LIBEL  STATED   A  CLAIM   UPON   WHICH   RE- 
LIEF  COULD    BE   GRANTED. 


In  libelant's  proposed  second  amended  libel,  the  following 
statement  was  added  relative  to  the  reasons  for  the  delay  in  filing 
said  libel: 

"As  a  direct  result  of  libelant's  inability  to 
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speak,    read  or  write  the  English  language,    his  lack  of 
education  and  his  misunderstanding  of  his  rights,    as 
aforesaid,    libelant  did  not  consult  an  attorney  until 
May  13,    1965,   fourteen  and  one-half  months  after  the 
date  of  the  accident  herein.  "    (C.  36. ) 

The  aforesaid  statement  added  weight  to  libelant's  assertion 
that  the  delay  in  filing  the  libel  was  excusable.     This  fact,   together 
with  the  repeated  allegations  concerning  lack  of  prejudice  to  res- 
pondent,  was  sufficient  to  state  a  claim  upon  which  relief  could  be 
granted.     The  court  compounded  its  error  in  denying  libelant's 
motion  to  file  said  second  amended  libel. 
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CONCLUSION 

From  the  matters  alleged  in  the  libels  filed  by  libelant,    the 
authorities,    and  the  law,    it  is  respectfully  urged  that  the  trial 
court  erred  in: 

1.  Sustaining  the  exception  where  libelant  set  out  facts 
in  his  libel  which  alleged  both  excusable  delay  and  lack  of  prejudice 
to  respondent. 

2.  Considering  an  affidavit  in  support  of  the  exception. 

3.  Dismissing  the  libel  on  the  ground  that  said  libel  was 
barred  by  laches. 

4.  Denying  libelant's  motion  to  file  a  second  amended 
libel  which  alleged  both  excusable  delay  and  lack  of  prejudice  to 
respondent. 

Respectfully  submitted, 
MARGOLIS   and   McTERNAN 
By:     BEN  MARGOLIS 
Attorneys  for  Appellant. 
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CERTIFICATE 

I  certify  that  in  connection  with  the  preparation  of  this 
brief,    I  have  examined  Rules  18  and  19  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion,   the 
foregoing  brief  is  in  full  compliance  with  those  rules. 

/s/         William  G.    Smith 

WILLIAM   G.    SMITH 
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FOR  THE  NINTH  CIRCUIT 


Regino  Martin  Espino, 

Appellant, 
vs. 

Ocean  Cargo  Line,  Ltd.,  etc.,  et  al., 

Appellees. 


Appeal    From   the    United    States    District    Court    for    the 
Southern  District  of  California,  Central  Division. 


APPELLEE'S  BRIEF. 


Jurisdictional  Statement. 

The  admiralty  and  maritime  jurisdiction  of  the  dis- 
trict court  in  this  cause  is  conferred  by  28  U.S.C.A. 
§1333(1)  and  jurisdiction  to  review  the  district  court's 
judgment  is  based  upon  28  U.S.C.A.  §1291. 

Statement  of  the  Case. 

This  litigation  arises  out  of  injuries  allegedly  sus- 
tained by  appellant  on  February  29,  1964,  while 
working  in  the  hold  of  the  S/S  ATLANTIC  GLADI- 
ATOR, a  vessel  then  owned  by  appellee  (hereinafter 
referred  to  as  "respondent"),  Ocean  Cargo  Lines,  Ltd. 
The  Libel  alleges  that  appellant  was,  at  the  time  of  his 
injury,  employed  by  the  California  Ship  Service  Com- 
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pany,  a  corporation,  in  the  capacity  of  ship  scaler,  and 
was  aboard  the  S/S  ATLANTIC  GLADIATOR  in 
the  course  and  scope  of  such  employment. 

The  action  in  the  district  court  was  commenced  by 
the  filing  of  a  libel  in  personam  in  admiralty  on  June 
3,  1965,  on  a  cause  of  action  for  negligence  and  unsea- 
worthiness. [R.  28.]  Paragraph  XII  thereof  alleged  as 
follows : 

"Libelant's  suit  is  not  barred  by  laches  in  that 
libelant  was  born  in  Cuba  and  cannot  speak,  read 
or  write  the  English  language,  is  uneducated  and 
understood  that  his  rights  were  limited  to  payments 
under  Longshoremen's  and  Harbor  Workers 
Act.  At  no  time  was  he  told  by  his  employer  or 
the  Deputy  Commissioner  of  Labor  that  he  had  any 
rights  against  the  ship  owner  herein.  Members  of 
the  crew  of  the  vessel  were  present  at  the  scene  of 
the  accident  and  were  aware  of  it,  and  were  in  fact 
operating  and  controlling  the  winch  and  boom  in- 
volved in  the  accident  as  above  set  forth,  thus  giv- 
ing the  officers  and  members  of  the  crew  of  the 
vessel  immediate  knowledge  that  a  serious  injury 
to  a  worker  had  occurred.  Respondents,  and  each  of 
them,  were  thus  put  on  notice  of  the  accident  and 
have  not  been  prejudiced  by  any  delay  in  the  filing 
of  this  action  by  the  libelant." 

On  August  13,  1965,  appellant  filed  an  amended  li- 
bel, paragraph  XII  of  which  was  in  all  respects  iden- 
tical to  that  of  the  initial  libel.  [R.  8-15.] 

On  August  26,  1965,  respondent  filed  exceptions  to 
the  libel  on  the  ground  that  appellant's  claim  was  barred 
by  laches   [R.  16-17]  and  an  affidavit  by  respondent's 


— 3— 

counsel  in  support  thereof.    [R.   18-27.]    Said  affidavit 
averred  in  part  as  follows : 

'The  S/S  ATLANTIC  GLADIATOR  is  a 
vessel  which  was  owned  by  Ocean  Cargo  Line, 
Ltd.,  a  member  of  the  West  of  England  Steam 
Ship  Owners  Protection  &  Indemnity  Association. 
On  July  19,  1965,  I  wrote  to  the  West  of  England 
Association  with  a  copy  to  Ocean  Cargo  Line  (S. 
Livanos-Hellas,  S.A.,  Piraeus,  Greece)  requesting 
information  regarding  the  casualty,  including  in- 
formation with  respect  to  the  availability  of  wit- 
nesses from  among  the  ship's  crew;  the  vessel's 
present  whereabouts  and  current  schedule;  etc.  On 
August  3,  1965,  owners  replied  that  they  were  un- 
able to  supply  this  information  'in  view  of  the 
fact  that  this  vessel  is  no  longer  owned  by  Ocean 
Cargo  Line,  Ltd.,  and  the  crew  have  long  since 
scattered  to  various  countries.'  " 

Appellant  filed  a  memorandum  of  points  and  authori- 
ties in  opposition  to  the  exceptions  on  or  about  Septem- 
ber 3,  1965.  [R.  Supp.]  The  matter  was  argued  and 
submitted  on  September  7.  On  September  13  the  dis- 
trict court's  order  sustaining  the  exceptions  was 
entered.  [R.  Supp.] 

The  relevant  portion  of  the  order  stated : 

"AND  IT  NOW  APPEARING  to  the  court 
that  libelant's  claim  is  barred  by  laches  [Brown  vs. 
Kayler,  273  F.2d  588  (9th  Cir.  1959)]  : 

'TT  IS  NOW,  THEREFORE,  ORDERED 
that  said  respondent's  exceptions  to  the  libel  be  and 
the  same  are  sustained." 


On  September  23,  1965,  appellant  filed  motion  for 
leave  to  file  second  amended  libel;  memorandum  of 
points  and  authorities  in  support  thereof  and  proposed 
second  amended  libel.  [R.  29-41.]  The  proposed  second 
amended  libel  was  identical  to  the  predecessor  except 
that  it  contained  further  allegations  that : 

"As  a  direct  result  of  libelant's  inability  to  speak, 
read  or  write  the  English  language,  his  lack  of 
education  and  his  misunderstanding  of  his  rights, 
as  aforesaid,  libelant  did  not  consult  an  attorney 
until  May  13,  1965,  fourteen  and  one  half  months 
after  the  date  of  the  accident  herein." 

Respondent  filed  a  motion  to  dismiss  the  proposed  sec- 
ond amended  libel,  together  with  a  memorandum  of  sup- 
porting points  and  authorities  on  September  29.  [R.  41- 
43.]  The  matter  was  heard  and  submitted  for  decision 
on  October  4.  On  October  6  the  district  court  entered 
the  following  order : 

"AND  IT  NOW  APPEARING  to  the  court 
that  the  proposed  second  amended  libel  does  not 
state  a  claim  upon  which  relief  could  be  granted: 

"IT  IS  NOW,  THEREFORE.  ORDERED 
that  libelant's  motion  is  denied." 

On  January  5,  1966,  the  district  court  ordered  that 
judgment  be  entered  against  appellant  in  the  following 
terms : 

"Libelant,  Regino  Martin  Espino,  having  hereto- 
fore moved  for  leave  to  file  a  second  amended  li- 
bel in  this  matter,  and  said  motion  having  been 
denied  on  the  6th  day  of  October.  1965,  and  li- 
belant, Regino  Martin  Espino.  having  elected  to 
stand  on  such  second  amended  libel  without  fur- 
ther motion  to  amend. 
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"The  aforesaid  libel  of  Regino  Martin  Espino  is 
hereby  dismissed  and  judgment  of  dismissal  of  said 
libel  is  ordered  entered  on  the  grounds  that  libel  is 
barred  by  laches."  [R.  48-50.] 

Appellant's  notice  of  appeal  was  filed  the  followed 
on  January  14.  1966.  [R.  50-51.] 

Question  Presented. 

The  question  presented  is  whether  the  trial  court 
abused  its  discretion  in  dismissing  on  grounds  of 
laches  appellants  libel  filed  slightly  more  than  15 
months  after  the  alleged  accident. 

Prefatory  Statement. 

Appellant's  opening  brief  makes  two  general  asser- 
tions : 

(1)  That  the  trial  court  was  confined  to  facts 
well  pleaded  in  the  libel,  and  erred  in  considering 
respondent's  affidavit ; 

(2)  That,  on  the  merits,  the  trial  court  abused 
its  discretion  in  dismissing  for  laches. 

Before  turning  to  a  discussion  of  these  two  points  it 
is  appropriate  to  consider  briefly  the  legal  principles  ap- 
plicable to  their  review  on  appeal. 

It  is  well  established  that  trial  court  error  will  not  be 
presumed  on  appeal. 

Los  Angeles  Shipbuilding  &  Dry  Dock  Corpora- 
tion V.  United  States,  289  F.  2d  222,  225 
(9th  Cir.  1961); 

Schzmrtz  v.  Eitcl,  132  F.  2d  760  (7th  Cir.  1943). 


Moreover,  if  error  exists,  it  must  be  shown  to  have 
been  prejudicial;  if  there  be  independent  grounds  to 
support  the  judgment,  it  judgment  should  be  affirmed. 

American  Universal  Insurance  Co.  v.  Dykhouse, 

326  F.  2d  694  (8th  Cir.  1964) ; 
Pnrsche  v.  Atlas  Scraper  &  Engineering  Co.,  300 

F.  2d  467,  487-489  (9th  Cir.  1962). 

The  case  at  bar  is  one  involving  dismissal  on  the 
ground  of  laches.  The  question  of  laches  is  addressed  to 
the  sound  discretion  of  the  trial  court. 

Gardner  v.  Panama  R.  Co..  342  U.S.  29  (1951) ; 
Morales  v.  M oore-McC ormick  Lines,  208  F.  2d 
218  (5th  Cir.  1953). 

Accordingly,  the  trial  court's  judgment  should  not  be 
disturbed  on  appeal  unless  it  is  so  clearly  wrong  as  to 
amount  to  an  abuse  of  discretion,  e.g., 

Goodwyn  v.  Dredge  Ginger  Ann,  2)A2  F.  2d  197 

(5th'Cir.  1965); 
Oros  V.  American  President  Lines,  259  F.  2d 

636  (2d  Cir.  1958) ; 
The  KERMIT,  76  F.  2d  363  (9th  Cir.  1935). 

SUMMARY  OF  ARGUMENT. 

I. 
THE   TRIAL    COURT    WAS    PRIVILEGED    TO    CON- 
SIDER  RESPONDENT'S   AFFIDAVIT. 

A.  Exceptions  To  Libel  Addressed  To  The  Ques- 
tion Of  Laches  May  Be  Supported  By  Affi- 
davits Or  Exceptive  Allegations. 

B.  The  Trial  Court  Was  Entitled  To  Regard  Re- 
spondent's Motion  As  A  Motion  For  Summary 
Judgment  And  To  Consider  Respondent's  Affi- 
davit In  Connection  Therewith. 
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II. 

APPELLANT  FAILED  TO   ALLEGE   FACTS  EXCUS- 
ING DELAYED  INSTITUTION  OF  THE  SUIT. 

A.  Appellant's  Alleged  Lack  Of  Education,  Inabil- 
ity To  Speak  English,  And  Ingorance  Of  His 
Right  To  Sue  Do  Not  Suffice  To  Excuse  His 
Delay. 

B.  Appellant's  Alleged  Mistake  Was  One  Of  Law, 
Not  Of  Fact,  and  Resulted  From  His  Failure  To 
Make  Such  Inquiry  As  The  Circumstances  Re- 
quired. 

III. 
APPELLANT  FAILED  TO  ALLEGE  FACTS 
NEGATIVING  PREJUDICE  TO  RESPONDENT. 

A.  The  Sale  Of  Respondent's  Vessel  Prior  To  In- 
stitution Of  Suit  Resulted  In  Prejudice  To  Re- 
spondent. 

B.  Appellant's  Libel  Fails  To  Allege  Facts  Rebut- 
ting The  Presumption  Of  Prejudice  To  Respond- 
ent, And  Was  Properly  Barred  Without  Refer- 
ence To  The  Facts  Set  Forth  In  Respondent's 
Affidavit. 

C.  Mere  Knowledge  Of  The  Casualty  By  A  Crew 
Member  Does  Not  Amount  To  Notice  Of 
Claim  Served  Upon  A  Vessel  Owner  Or  His 
Authorized  Agent. 

IV. 

THE  CALIFORNIA  STATUTE  OF  LIMITATIONS  IS 

THE  PROPER  STANDARD  OF  GUIDANCE. 
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ARGUMENT. 

I. 

THE  DISTRICT   COURT  WAS   PRIVILEGED   TO 
CONSIDER  RESPONDENT'S    AFFIDAVIT. 

Exceptions  to  a  libel  addressed  to  the  jurisdiction 
of  the  court  or  to  the  question  of  laches  may  be  de- 
cided on  the  basis  of  affidavits  or  exceptive  allegations 
calling  the  court's  attention  to  relevant  facts. 

Westfal  Larseii  v.  Allman-Hnhhle  Tugboat  Co., 
73  F.  2d  200  (9th  Cir.  1934). 

It  is  clearly  established  that  the  court  may  consider 
motions  to  dismiss  accompanied  by  affidavits  as  being 
in  the  nature  of  motions  for  summary  judgment  and  en- 
ter judgment  accordingly. 

Vacci  V.  Swedish  American  Lines,  200  Fed. 
Supp.  207  (E.D.  Pa.  1961); 

International  Longshoremen's  and  Warehouse- 
men's Uftion  V.  Knnts,  334  F.  2d  165  (9tli 
Cir.  1964) ; 

Mantin  v.  Broadcast  Music,  Inc.,  248  F.  2d  530 
(9th  Cir.  1957). 

Counsel  for  appellant  in  the  case  at  bar  well  knew  this 
to  be  the  law,  and  were  aware  of  appellant's  right  to 
file  counter-affidavits,  having  raised,  unsuccessfully, 
the  same  argument  here  relied  upon  in  the  case  of 
Yerostathis  v.  A.  Luisi,  Ltd..  No.  65-244-PH  (S.D. 
Cal.  1966).  That  case  involved  exceptions  to  a  libel  on 
forum  non  conveniens  grounds.   In  sustaining  the  ex- 
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ceptions,  Judge  Pierson  Hall  answered  counsel  for  ap- 
pellant regarding  the  use  of  affidavits  as  follows : 

"The  libelant  asserts  that  affidavits  may  not 
properly  be  considered  on  exceptions  to  a  libel  in 
an  admiralty  proceeding,  citing  Cleary  Brothers, 
Inc.  vs.  Lun'a  Steel  and  Trading  Corp.  (D.C.  N.Y. 
1960).  198  F.Supp.  567.  That  case  in  turn  de- 
pended for  its  authority  on  the  S  yd  fold  case  (2d 
Cir.  1936),  86  F.  2d  611,  where  the  court  held  that 
the  question  whether  or  not  the  statute  of  limita- 
tions had  run  could  not  be  raised  by  affidavit. 
Since  the  decision  of  both  of  said  cases,  the  Su- 
preme Court  has  added  Admirality  Rule  58  for 
summary  judgment,  corresponding  to  Federal 
Rules  of  Civil  Procedure  Rule  56  which  permits 
matters  to  be  raised  on  motions  for  summary 
judgment  by  affidavits. 

"Where  here  the  exceptions  are  not  in  the  form 
of  a  motion  for  summary  judgment,  the  net 
effect  of  what  the  respondents  seek  by  their  ex- 
ceptions is  a  summary  judgment  that  this  Court  ex- 
ercise its  discretion  and  decline  jurisdiction.  In 
such  an  instance  it  appears  to  me  that  the  use  of 
the  affidavits  to  supply  information  necessary  for 
a  decision  is  proper." 

[The  full  text  of  Judge  Hall's  opinion  in  the  Yero- 
stathis  case  is  included  herein  as  Appendix  A.] 
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IT. 
THE    TRIAL    COURT    DID    NOT    ABUSE    ITS    DIS- 
CRETION  IN    DISMISSING   FOR   LACHES. 

A.     Preliminary  Statement. 

It  is  settled  law  that  suits  brought  under  the  gen- 
eral maritime  law  are  not  time  barred  by  statutes  of 
limitation,  but  may  be  barred  by  laches.  \Miether  a 
claim  is  barred  by  laches  depends  upon  whether  there 
has  been  unreasonable  delay  in  filing  the  suit  and  con- 
sequent prejudice  to  the  part}-  against  whom  it  is 
brought.  This  question  is  addressed  to  the  sound  dis- 
cretion of  the  trial  court,  and  must  be  decided  on  the 
basis  of  all  the  facts  and  circumstances  of  each  case. 
This,  of  course,  does  not  mean  that  analogous  state 
statutes  of  limitation  are  immaterial.  The  trial  court 
may  consider  the  analogous  state  limitation  period  as  a 
standard  for  guidance.  Although  the  statute  should  not 
be  accorded  conclusive  effect,  the  courts  commonly  hold 
that  after  the  comparable  statutory  period  has  run  the 
libelant  has  the  burden  of  establishing  that  the  delay 
has  not  prejudiced  the  respondent,  and  that  exceptional 
circumstances  exist  to  excuse  the  delay. 

Gardner  v.  Panama  R.  Co..  342  U.S.  29  (1951): 
CzapUcki  V.  S.S.  Hoegh  Silver  cloud,  351   U.S. 
525  ri965); 

Brown  v.  Kayler.  273  F.  2d  5^  CPth  Cir.  1959)  : 
Wilson  V.  Iron  Works,  212  F.  2d  510  ('9th  Cir. 

1954) : 
Redman  v.   United  States,   176  F.  2d  713   (2d 

Cir.  1949) : 
Westfal  Larsen  r.  AUman-Huhble  Tugboat  Co.. 

72,  F.  2d  200  (9th  Cir.  1934). 
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B.     Appellant  Failed  to  Allege  Facts 
Excusing  the  Delay. 

Appellant's  libel  was  filed  more  than  fifteen  months 
after  the  alleged  injury,  and  more  than  three  months 
after  the  time  within  which  to  file  suit  under  the  anal- 
ogous CaHfornia  statute  of  limitations  had  expired. 
The  only  allegations  in  the  libel  or  first  amended  libel 
to  excuse  this  delay  were,  in  substance,  that  libelant 
was  born  in  Cuba  and  is  unfamiliar  with  the  English 
language;  that  he  is  uneducated;  that  he  understood  his 
rights  were  limited  to  those  accorded  under  the  Long- 
shoremen's and  Harbor  Workers'  Act;  and  finally,  that 
at  no  time  was  he  told  by  his  employer  or  the  Deputy 
Commissioner  of  Labor  that  he  was  entitled  to  sue  the 
vessel  owner. 

To  these  allgations.  appellant's  second  amended  libel 
added  only  that  appellant  did  not  consult  an  attorney 
until  fourteen  and  one  half  months  after  the  alleged 
accident — in  short,  that  the  delay  was  not  due  to  any 
inadvertence  or  omission  by  his  attorneys,  but  was  en- 
tirely his  own  fault. 

These  allegations  bear  a  striking  resemblence  to 
those  found  in  Smigicl  z'.  Couipagiiic  dc  Transports 
Oceaniqucs,  185  Fed.  Supp.  328  (E.D.  Pa.  1960).  In 
that  case,  a  longshoreman  seeking  recovery  for  personal 
injuries  averred : 

"[H]e  was  born  in  Poland,  had  a  limited  compre- 
hension of  English,  and  a  limited  ability  to  speak 
English.  He  is  uneducated.  He  was  given  to  under- 
stand .  .  .  that  his  rights  were  limited  to  the  pay- 
ments under  the  Longshoremen's  and  Har- 
bor Workers'  Act,  ZZ  U.S.C.A.  §  901,  et  seq.  At 
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no  time  was  he  told  by  the  Deputy  Commissioner 
...  he  had  any  rights  against  the  ship  owner." 
185  Fed.  Siipp.  at  329. 

The  court  concluded  that  these  facts,  even  if  proven, 

did  not  excuse  the  delay,  saying : 

"While  the  oft-repeated  rule  'ignorance  of  the 
law  is  no  excuse'  is  not  applicable  in  every  case, 
we  think  it  must  be  applied  here.  We  think  that 
giving  special  consideration  to  one  man's  rights 
over  those  of  others  because  he  is  uneducated  and 
has  a  limited  comprehension  of  English  would  be 
unfairly  preferring  that  man."  Id.,  at  329-330. 

It  has  been  repeatedly  held  that  allegations  of  libel- 
ant's ignorance  of  the  law,  lack  of  education,  and  in- 
ability to  speak  English  to  not  suffice  to  excuse  un- 
due delay  in  filing  suit. 

Redman  v.   United  States,   176  F.  2d  713    (2d 

Cir.  1949). 
Brown  v.  Kaylcr,  273  F.  2d  588  (9th  Cir.  1959) ; 
Oroz  V.  American  President  Lines,  259  F.   2d 

636  (2d  Cir.  1958) ; 
Morales  v.  Moore-McCormick  Lines,  208  F.  2d 

218  (5th  Cir.  1953); 
Smigiel  v.  Compagnie  de  Transports  Oceaniques, 

185  Fed.  Supp.  328  (E.D.  Pa.  1960) ; 
McChristian  v.  Lykes  Bros.  S.S.   Co.,  94  Fed. 

Supp.  149  (S.D.  Tex.  1950). 

The  case  of  Morales  v.  Moore-McConnick  Lines  is  in  all 
material  respects  on  all  fours  with  the  instant  case.  The 
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Fifth  Circuit  Court  of  Appeals  in  upholding-  the  trial 

court's  judf^ncnt  of  dismissal,  stated: 

"Here  the  appellants  .  .  .  claim  special  considera- 
tion on  the  ground  that  being  ignorant  and  unlet- 
tered persons,  a  different  standard  should  apply  in 
their  case.  Their  only  excuse  for  delay  in  filing  suit 
is  that  they  did  not  appreciate  the  lingering  ef- 
fect of  their  illness  and  that  they  did  not  appre- 
ciate their  legal  right  to  bring  a  third  party  action 
for  negligence.  ...  As  to  their  claim  of  ignor- 
ance of  their  legal  right  to  sue  a  third  party,  the 
steamship  lines  which  had  contracted  with  their 
employer,  we  know  of  no  principle  zvhich  enables 
persons  to  plead,  not  excusable  ignorance  of  facts, 
but  of  the  law  which  accorded  them  the  right  to 
sue."  (Emphasis  added.)  208  F.  2d  at  221. 

Similarly,  in  Redman  v.  United  States,  supra,  the 
Second  Circuit  Court  of  Appeals  made  it  clear  that  even 
if  a  libelant  is  ignorant  of  material  facts,  his  ignorance 
must  not  be  due  to  the  failure  to  make  reasonable  in- 
quiry. The  libelants  in  that  case  argued  that  due  to  the 
nature  of  their  injuries  they  were  not  fully  aware  of  the 
fact  that  they  had  been  injured  for  some  time.  In  an- 
swer to  this  argument,  the  court  held  that : 

"Ignorance  of  facts  material  to  a  claim  will  not 
preclude  the  application  of  the  doctrine  of  laches 
when  ignorance  is  due  to  failure  to  make  such  in- 
quiry as  the  circumstances  reasonably  suggest." 
(Emphasis  added.)  176  F.  2d  at  715,  716. 

In  Brozvn  v.  Kayler,  supra,  the  libelant  filed  suit  in 
admiralty  two  months  after  the  analogous  state  statute 
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of  limitations  had  run.   To  overcome  the  prima  facie 
prejudice  resulting  from  this  delay,  libelant  argued : 

"[L]ibelant  is  an  Indian  and  unfamiliar  with  legal 
matters  and  had  no  knowledge  of  whether  this  was 
a  trade  name,  a  company,  or  a  corporation,  but  be- 
lieved and  reported  to  his  counsel  that  it  was  a 
corporation." 

The  District  Court  held  that, 

"None  of  the  excuses  or  reasons  for  delay  are  suf- 
ficient to  overcome  the  presumption  of  prejudice  to 
respondent.  None  of  these  reasons  present  a  con- 
dition zvhich  proper  diligence  coidd  not  have 
avoided."  (Emphasis  added.)  156  Fed.  Supp.  11. 

This  court  affirmed  the  judgment  of  dismissal  on  the 
grounds  of  laches. 

Brown   v.    Kayler,   27 Z    F.    2d    588    (9th    Cir. 
1959). 

For  purposes  of  this  appeal,  respondent  is  compelled 
to  accept  appellant's  averments  that  he  was  ignorant 
of  his  right  to  bring  suit.  However,  this  allegation  by 
itself  is  not  meaningful.  Though  given  every  opportu- 
nity, appellant  failed  to  allege  facts  showing  an  exer- 
cise of  proper  diligence.  It  does  not  appear  that  he  made 
inquiries  of  his  employer,  his  union  representa- 
tive, the  deputy  commissioner  of  labor  or  anyone  else 
concerning  his  right  to  sue.  Since  "it  must  be  as- 
sumed" that  his  libel,  as  amended,  "presented  appel- 
lant's case  in  its  most  favorable  light"  {Brown  v. 
Kayler,  273  F.  2d  at  592),  one  can  only  conclude  that 
no  such  inquiries  were  made.  When  one  is  injured  b}' 
what  he  feels  to  be  another's  negligence,  "proper  dili- 
gence" would  certainly  seem  to  contemplate  his  deter- 
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mining  whether  he  had  a  right  to  sue  the  allegedly  neg- 
ligent party.  It  would  appear,  therefore,  that  not  only 
was  appellant's  alleged  mistake  one  of  law  and  not  of 
fact,  but  it  was  necessarily  grounded  upon  his  "failure 
to  make  such  inquir}^  as  the  circumstances  reasonably 
[suggested]." 

C.     Appellant   Failed   to   Allege   Facts   Negativing 
Prejudice  to  Respondent. 

1.      The    Undisputed    Facts    Set    Forth    in    the    Affidavit 
Establish  Clear  Prejudice  to  Respondent. 

The  affidavit  of  respondent's  counsel  states  that, 
though  prompt  steps  were  taken  to  develop  information 
necessary  to  defend  the  suit,  respondent  was  not  able 
to  supply  this  information  because  the  vessel  had  been 
sold  and  its  crew  scattered  to  various  countries.  Al- 
though appellant  had  full  opportunity  to  file  counter- 
affidavits  in  an  attempt  to  negative  this  clear  showing 
of  prejudice,  he  failed  to  do  so.  Appellant  relied  in- 
stead upon  the  argument  that  respondent's  affidavit 
should  simply  be  ignored  because  it  failed  to  specify 
the  date  on  which  the  vessel  was  sold — a  curious  ap- 
proach from  one  upon  whom  the  burden  rests  to  estab- 
lish that  no  prejudice  resulted  from  his  long  delay.  The 
gist  of  appellant's  reasoning  is  that  if  it  be  assumed  that 
the  vessel  was  sold  within  a  year  following  the  acci- 
dent, then  respondent  could  not  possibly  be  prejudiced 
since  the  libel,  had  it  been  timely  filed,  would  not  have 
been  barred  by  laches.  Clearly,  this  reasoning  is  falla- 
cious. It  confuses  the  fact  of  prejudice  with  an  unre- 
lated legal  result.  Had  the  libel  been  filed  after  the  as- 
sumed date  of  sale,  but  within  one  year  after  the  cas- 
ualty, libelant  could  probably  have  avoided  the  defense 
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of  laches  on  grounds  of  excused  delay — notwithstand- 
ing prejudice  to  respondent.  In  this  respect,  the  instant 
case  falls  squarely  within  the  rationale  of  Phillips  v. 
Hellenic,  179  Fed.  Supp.  5  (S.D.  N.Y.  1959) : 

"fl]t  is  undisputed  that  the  vessel  upon  which  the 
alleged  injury  was  sustained  was  sold  by  respond- 
ent, Conipania  Internationale  de  Pores  Lta.  ap- 
proximately seven  months  after  the  accident  and, 
since  the  first  time  it  can  be  charged  with  knowl- 
edge of  libelant's  claim  was  March  1957  [subse- 
quent to  sale],  prejudice  seems  too  patent  to  be 
seriously  denied."  179  F.  Supp.  at  8. 

2.  The  Presumption  of  Prejudice  Whice  Results  From 
Untimely  Filing  Is  Alone  Sufficient  to  Bar  Appellant's 
Action. 

Quite  apart  from  the  averments  of  respondent's  affi- 
davit, it  is  clear  that  appellant  has  failed  to  rebut  the 
presumption  of  prejudice  that  flows  from  delayed  fil- 
ing. In  an  effort  to  satisfy  this  burden,  appellant  al- 
leged, in  essence,  that  members  of  the  ship's  crew  had 
knowledge  of  the  accident.  The  trial  court,  in  the  exer- 
cise of  its  discretion,  found  that  these  allegations  were 
not  sufficient. 

Under  certain  circumstances,  libelant's  timely  notice 
of  claim  may  enable  a  vessel  owner  to  fairly  investigate 
and  prepare  to  defend  an  anticipated  lawsuit,  notwith- 
standing the  fact  that  the  libel  is  not  promptly  filed. 
This  is  not  aways  the  case,  however,  and  it  is  clear 
that  notice  alone  will  not  ipso  facto  rebut  the  presump- 
tion   of    prejudice.    As    the    court    stated    in    Cleary 
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Brothers,  Inc.  v.  Luria  Steel  and  Trading  Corp.,  198 
Fed.  Supp.  567  (S.D.  N.Y.  1960) : 

"Libelant's  allegations  do  not  aver  sufficient  facts 
to  prove  the  absence  of  laches.  The  general  allega- 
tions that  there  were  numerous  settlement  discus- 
sions would  not  excuse  the  delay,  and  the  fact  that 
respondent  had  timely  notice  of  the  claim  would 
not  itself  rebut  laches.  Timely  notice  would  enable 
respondent  to  prepare  its  defense  but  nothing  will 
take  the  place  of  prompt  institution  of  suit  and  the 
resulting  avoidance  of  prejudice  arising  from  death 
or  forgetfulness  of  witnesses."  198  Fed.  Supp.  at 
570. 

Clearly,  the  question  of  prejudice  remains  the  touch- 
stone. It  is  imperative  that  notice,  if  given,  must  be  of 
such  character  as  to  fairly  apprise  the  vessel  owner  of 
libelant's  intention  to  hold  him  liable  for  his  injuries 
so  that  the  latter  can  investigate  and  prepare  its  de- 
fense. Each  of  the  cases  relied  on  by  appellant  stand 
for  this  proposition  alone.  Each  involves  a  fact  situation 
in  which  the  vessel  owner  either  was  notified  of  libel- 
ant's claim  or  actually  investigated  the  circumstances  of 
the  accident  soon  after  its  occurrence.  Thus,  in  Cities 
Sendee  Oil  Co.  v.  Puerto  Rico  Lighterage  Company, 
305  F.  2d  170  (1st  Cir.  1962),  a  collision  action  cited 
in  appellant's  brief  (p.  6),  the  court  gounded  its  deci- 
sion vacating  the  trial  court's  dismissal  upon  the  fact 
that : 

"The  respondent  was  notified  of  the  alleged  col- 
lision and  of  libelant's  claim  for  damages  by  cable 
.  .  .  more  than  nine  months  before  the  analogous 
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statute  of  limitations  had  run.  .  .  .  Respondent  was 
made  fully  aware  of  the  nature  of  the  claim  and 
was  afforded  adequate  opportunity  to  investigate 
it."  Id.  at  171,  172. 

The  court  added  that  the  witnesses  aboard  were  still  in 
respondent's  employ  and  that  the  chief  officer,  called  by 
respondent  as  a  witness,  had  a  distinct  recollection  of 
the  relevant  facts. 

In  Fidelity  Casualty  Company  of  New  York  v.  C/B 
Mr.  Kim,  345  F.  2d  45  (5th  Cir.  1965),  which  is  also 
relied  upon  by  appellant  (App.  Br.  p.  6)  a  formal  letter 
demand  was  sent  to  respondent  four  months  after  the 
accident.  The  respondent's  attorney  requested  and  re- 
ceived medical  reports  and  engaged  in  settlement  nego- 
tiations with  libelant  thereafter. 

Likewise,  in  Smigiel  v.  Compagnie,  supra,  the  court, 
after  noting  that  ".  .  .  in  fact,  the  libel  avers  that  re- 
spondent did  make  such  an  investigation"  at  the  time  of 
the  accident,  dismissed  the  exceptions  on  condition  that 
the  trial  judge  was  convinced  by  libelant's  evidence  that 
respondent,  "through  its  authorized  agents,  had  knowl- 
edge of  the  accident  at  or  about  the  time  of  its  occur- 
rence." 

In  Clausscn  v.  Mene  Grande  Oil  Co.,  275  F.  2d  108 
(3d  Cir.  1960),  the  court  found  that: 

"[I]t  is  clear  that  respondent  knew  of  the  injury 
and  of  appellant's  claim  very  soon  after  the  event. 
This  is  demonstrated  by  the  fact  that  on  December 
1,  1947,  less  than  three  months  after  the  accident 
[respondent],  instructed  Gulf  to  compensate  appel- 
lant during  its  disability,  and  that  such  pay- 
ments were  actually  made  for  several  months  at 
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[respondent's]  expense  ...  It  seems  a  fair  infer- 
ence that  [respondent]  made  whatever  investiga- 
tion of  the  accident  it  considered  appropriate  dur- 
ing this  period  immediately  after  the  accident."  Id., 
at  113. 

The  Clmissen  court  went  on  to  note  that  Hbelant  had 
filed  timely  suit  against  a  related  corporation,  Gulf  Cor- 
poration, and  that: 

"It  appears  that  counsel  who  represented  Gulf  in 
the  trial  of  this  suit  in  the  Western  District  of 
Pennsylvania  is  also  representing  [respondent] 
now.  Gulf  defended  the  Pennsylvania  suit  fully  on 
the  merits,  although  decision  turned  upon  nonown- 
ership  of  the  vessel."  Ibid. 

The  Gardner  v.  Panama  Railroad  Co.  case  (App.  Br. 
pp.  14-15)  involved  a  passenger  injured  aboard  respond- 
ent's vessel  who  put  respondent  on  notice  of  her  claim 
by  twice  filing  actions  against  respondent  within  the 
year  following  her  accident,  each  of  which  was  dis- 
missed for  reasons  unconnected  with  the  merits  of  her 
claim. 

The  conclusion  which  flows  from  these  cases  is  that 
the  courts  are  concerned  ultimately  with  the  opportu- 
nity afforded  the  vessel  owner  to  adequately  prepare 
and  defend  against  a  claim  of  liability.  Knowledge  of 
the  accident  by  a  member  of  the  ship's  crew,  a  source 
ill-calculated  to  call  the  matter  to  owner's  attention, 
was  not  a  determinative  factor  in  any  of  them.  The  dis- 
tinction between  mere  knowledge  of  a  servant  and  for- 
mal notice  of  claim  directed  to  a  vessel  owner  or  its  au- 
thorized agent  is  clear  and  well-recognized 

Restatement,  Agency,  §§  268(a),  269; 
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Addisoii  V.  Huron  Stevedoring  Corp.,  96  Fed. 
Supp.  142  (S.D.N.Y.)  at  158-159; 

Foorman  v.  Myers,  1  Cal.  App.  2d  719  (1934) 
at  722. 

In  each  of  the  cases  discussed  heretofore,  proper  notice 
was  afforded.  In  the  case  at  bar  appellant  was  granted 
a  reasonable  opportunity  to  plead  such  notice  or  other 
facts  rebutting  the  presumption  of  prejudice  in  its  vari- 
ous libels,  or  by  way  of  affidavit  had  it  chosen  to  do 
so.  Appellant  could  not  and  did  not  do  so.  On  these  facts 
the  trial  court  can  hardly  be  said  to  have  acted  arbi- 
trarily in  finding  against  appellant  on  the  question  of 
laches. 

III. 

THE  CALIFORNIA  STATUTE  OF  LIMITATIONS 

IS  THE  PROPER  STANDARD  OF  GUIDANCE. 

The  case  at  bar  presents  but  one  issue  on  appeal; 
whether  the  trial  court  abused  its  discretion  in  dismiss- 
ing the  libel  and  entering  judgment  for  respondent.  That 
issue  is  dispositive.  From  the  record,  and  for  the  rea- 
sons heretofore  stated,  it  is  clear  that  the  district  court's 
judgment  was  well  within  the  bounds  of  its  discre- 
tionary power,  and  in  accordance  with  the  clear  mandate 
expressed  by  this  court  in  Brown  v.  Kayler,  and  the 
long  line  of  cases  which  it  followed.  Appellant's  brief 
pays  little  heed  to  this  central  issue,  but  relies,  to  a  large 
extent,  upon  the  assertion  that  the  court  below  commit- 
ted legal  error  in  following  Brown  v.  Kayler,  and  using 
as  the  preceptive  standard  the  California  one  year  stat- 
ute of  limitations  instead  of  the  three  year  period  af- 
forded by  the  Jones  Act.  The  question  of  which  statute 
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was  the  appropriate  standard  of  guidance  was  neither 
briefed  nor  argued  below.  Moreover,  the  record  contains 
not  the  sHghtest  indication  that  the  trial  court  accorded 
determinative  significance  to  either  statutory  period.  It 
reflects  only  the  court's  considered  judgment  that  appel- 
lant's inexcusable  delay  prejudiced  respondent,  and  facts 
more  than  adequate  to  support  that  judgment.  Accord- 
ingly, this  case  is  not  one  which  compels  a  decision  as 
to  which  statute  of  limitations  should  be  applied  as  the 
standard  of  guidance.  Nevertheless,  in  view  of  the 
weight  appellant  appears  to  attach  to  the  contention  that 
the  Jones  iVct  limitation  period  applies,  we  deem  it  neces- 
sary to  respond. 

Appellant  requests  this  court  to  overturn  the  long  line 
of  cases  culminating  in  Brown  v.  Kayler.  The  request  is 
made  on  the  basis  of  the  decision  in  Flozuers  v.  Savan- 
nah Machine  &  Foundry  Co.,  310  F.  2d  135  (5th  Cir. 
1962),*  which  concededly  is  at  variance  with  the  cases 
not  only  in  this  circuit,  but  in  other  circuits  as  well.  E.g., 
Czaplicki  V.  S.S.  HocgJi   Silverclond,  351   U.S. 

525,  76  S.Ct.  946(1956); 
Or  OS  V.  American  President  Lines,  259  F.  2d  636 

(2d  Cir.  1958) ; 
Guerrido  v  .Alcoa  S.S.  Co.,  234  F.  2d  249  (1st 

Cir.  1956); 
Kane  v.  Union  of  Soviet  Socialist  Republics,  189 
F.  2d  303  (3d  Cir.  1951). 


*The  only  other  authority  cited  by  appellant  is  the  opinion  in 
Glidden  z's'.  Isbrandtscu  Co..  355  F.  2d  125  (4th  Cir.  1966). 
While  containing  dictum  recognizing  the  propriety  of  reference 
to  the  Jones  Act  as  a  guide,  this  case  states  only  that  the 
analogous  state  statute  of  limitations  may  be  considered,  and.  in 
the  last  analysis,  stands  only  for  the  proposition  that  neither 
prescriptive  period  should  have  a  decisive  influence. 
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The  Flowers  case  involved  a  personal  injury  action  in 
admiralty  against  a  vessel  owner  by  a  shore  based  work- 
er. The  libel  was  filed  subsequent  to  the  running  of  the 
analogous  state  statute  of  limitations.  By  exceptions  re- 
spondents urged  that  the  libel  was  barred  by  laches. 
Libelant  contended  that  the  Jones  Act  limitation  period 
rather  than  the  state  statutory  period  should  be  applied 
by  analogy  and  that,  if  so  applied,  laches  was  not  a  bar. 
The  district  court  rejected  libelant's  contention  and, 
holding  that  libelant  had  failed  to  rebut  the  presump- 
tion of  laches,  dismissed  the  libel.  On  appeal,  the  cir- 
cuit court,  after  noting  that  respondent's  supporting  af- 
fidavits cast  considerable  doubt  on  the  intrinsic  merit 
of  its  claim,  went  on  to  hold  that  the  trial  court  had 
erred  in  selecting  the  state  rather  than  the  Jones  Act 
standard.  It  specifically  disclaimed  any  intention  of 
passing  on  the  merits  of  the  laches  question  and  re- 
manded the  case  for  "further  and  consistent"  proceed- 
ings in  the  trial  court. 

The  reasoning  of  the  Flowers  decision  appears  to  be 
that: 

(1)  A  shore  based  worker  who  by  the  authority  of 
Seas  Shipping  Co.  v.  Sieracki,  328  U.S.  85 
(1946),  is  considered  to  be  a  "vicarious  sea- 
man" for  purposes  of  the  seaworthiness  doctrine 
should,  by  reason  of  that  fact,  be  entitled  to 
draw  by  analogy  upon  the  three  years  statute  of 
limitations  of  the  Jones  Act;  in  short,  that  the 
policies  which  support  the  three  year  limitation 
afforded  to  Jones  Act  seamen  apply  equally  to 
longshoremen  and  other  "vicarious  seamen"; 
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(2)  The  use  of  the  Jones  Act  statute  of  Hmitations 
as  the  analogous  Hmitation  period  would  have 
the  advantage  of  promoting  national  uniformity 
of  decision  in  the  maritime  field. 

We  will  address   ourselves   to  each  of   these 
points  in  turn. 

Initially,  it  should  be  stated  that  the  fact  that  the 
Sieracki  court  equated,  longshoremen  with  seamen  in 
order  that  they  might  have  a  cause  of  action  for  un- 
seaworthiness does  not  mean  that  they  should  be,  or 
are,  treated  as  seamen  for  other  purposes.  Thus,  a  sea- 
man is  entitled  to  maintenance  and  cure.  A  longshore- 
man is  not.  [Dryden  v.  Ocean  Accident  &  Guarantee 
Corp.  Ltd.,  138  F.  2d  291  at  293  (7th  Cir.  1943)]. 
A  seaman  may  prosecute  his  suit  without  prepayment 
of  costs.  A  longshoreman  may  not.  [Borselli  v.  United 
States,  74  Fed.  Supp.  822  (1947)].  In  a  variety  of 
other  areas  Congress  has  sharply  differentiated  between 
the  rights  of  seamen  as  contrasted  to  harbour  workers. 
[Pope  &  Talbot,  Inc.  v.  Hawn,  346  U.S.  406  at  424- 
426;  46  U.S.C.  §§  18  et  seq.'\  Clearly,  there  is  no  logic 
in  assuming  that  a  longshoreman,  having  been  classified 
as  a  seaman  for  the  limited  purpose  of  the  unseaworthi- 
ness doctrine,  is  also  to  be  treated  as  a  seaman  for 
other  and  unrelated  purposes. 

Moreover,  as  the  court  in  Dawson  v.  Fernley  &  Eger, 
196  Fed.  Supp.  816  (1961)  stated  to  treat  a  longshore- 
man as  a  seaman  for  purposes  of  the  Jones  Act  limita- 
tion period  would : 

".  .  .  substantially  nullify  the  Congressional  action 
of  1927  when  the  legislative  branch  of  our  govern- 
ment saw  fit  to  withdraw  the  longshoremen  from 
the  benefits  of  the  Jones  Act.  There  is  no  more 
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reason  to  hold  that  a  longshoreman's  period  of  lim- 
itation is  governed  by  the  Jones  Act  than  there  is 
to  conclude  that  a  longshoreman  may  maintain  an 
action  under  the  Jones  Act,  which  admittedly  he 
cannot  do  since  Congress  acted  to  overturn  Inter- 
national Stevedoring  Co.  v.  Haverty."  Id.,  at  821. 

In  deciding  whether  the  court  should  apply  by  anal- 
ogy the  Jones  Act  limitation  period  in  longshoremen 
cases,  the  policies  upon  which  the  Jones  Act  period  rests 
should  be  examined.  In  enacting  the  Jones  Act,  Con- 
gress could  have  adopted  any  of  the  shorter  state  limi- 
tation periods,  or  it  could  have  provided  for  application 
of  the  doctrine  of  laches  which  looks  to  state  law  as 
a  guide.  It  chose  neither  course,  but  elected,  rather,  to 
accord  the  Jones  Act  seaman  a  longer,  fixed  period 
within  which  to  bring  suit.  Clearly,  the  unique  circum- 
stances affecting  the  seaman's  calling  merit  this  re- 
sult. A  Jones  Act  seaman  is  a  transient  who  is  bound 
by  ship's  articles  and  the  necessities  of  his  profession 
to  spend  extended  periods  at  sea  far  from  the  conti- 
nental limits  of  the  United  States.  When  his  ship 
touches  port,  it  is  generally  for  a  brief  period  during 
which  it  bunkers  and  takes  on  cargo  for  another  port 
in  another  state  or  country.  Clearly,  the  seaman  is  faced 
with  unique  difficulties  in  bringing  suit  which  justify 
a  long  limitation  period  of  uniform  applicability.  The 
protracted  periods  at  sea  during  which  he  has  no  ac- 
cess to  legal  counsel  or  the  courts  obviously  bespeaks 
the  need  for  a  long  statute  of  limitations.  Since  the 
seaman  can  hardly  be  expected  to  know  the  different 
limitation  periods  which  obtain  in  the  various  states  his 
ship  may  call  on,  and  in  which  he  may  be  obliged  to 
bring  suit,  it  is  important  that  his  right  to  sue  be  gov- 
erned by  a  single  fixed  limitation  period. 
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The  Jones  Act  seaman  is  commonly  not  a  resident  of 
the  state  in  which  he  brings  suit.  Accordingly,  the 
state's  legitimate  interest  in  matters  affecting  its  own 
residents  is  generally  not  a  factor.  As  the  Supreme 
Court  in  Kossick  v.  United  Fruit  Co.,  365  U.S.  731, 
1961  A.M.C.  833,  noted: 

"[I]t  blinks  at  reality  to  assert  that  because  a  long- 
shoreman, living  ashore  and  employed  ashore  by 
shoreside  employers,  performs  seaman's  work,  the 
state  with  these  contracts  must  lose  all  concern  for 
the  longshoreman's  status  and  well-being."  Id.,  at 
739. 

None  of  these  incidents  of  the  seaman's  trade,  which 
go  to  make  up  the  policy  foundation  for  the  Jones 
Act  limitation  period,  apply  with  respect  to  longshore- 
men. 

In  enacting  the  Longshoreman's  and  Harbor  Work- 
ers' Act,  Congress  provided  that  longshoremen  claims 
must  be  filed  within  one  year  after  injury.  [33  U.S.C. 
§913 (a).]  Similarly,  Congress  has  recognized  the  ap- 
plication of  a  one  year  limitation  period  with  respect 
to  passenger  claims.  [46  U.S.C,  §183(b).]  Clearly, 
longshoremen,  passengers,  and  other  land-based  individ- 
uals stand  on  an  entirely  different  footing  from 
the  seagoing  worker  insofar  as  their  ability  to  bring 
prompt  suit  is  concerned.  The  variant  circumstances  of 
the  Jones  Act  seaman  and  the  longshoreman  or  other 
"vicarious"  seaman,  therefore,  compels  the  conclusion 
that  there  is  no  logic  in  favoring  the  latter  with  a 
more  extended  period  than  that  enjoyed  by  their  fellow 
land-based  neighbors. 

The  second  and  closely  related  basis  advanced  by  the 
Flowers  court  in  support  of  its  decision  is  the  policy 
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favoring  national  uniformity  in  the  maritime  field.  The 
opinion,  unfortunately,  covers  this  point  in  conclusion- 
ary  terms,  and  does  not  discuss  the  reasons  why  this 
policy  requires  adoption  of  the  Jones  Act  period  as  the 
preceptive  standard  in  longshoremen  cases.  It  goes  with- 
out saying  that  there  are  many  areas  in  which  the  need 
for  national  uniformity  is  of  compelling  significance. 
As  we  have  heretofore  noted,  the  prosecution  of  sea- 
men's claims  falls  into  this  category.  The  unique  na- 
ture of  the  seaman's  trade  and  the  interstate  and  inter- 
national character  of  ocean  commerce  necessitate  uni- 
form laws  which  indi\'idual  states  cannot  provide.  These 
factors  are  not  present  where  we  are  concerned  with 
the  claims  of  nontransitory.  non-seamen,  shipboard 
workers.  This  is  an  area  in  which  the  state's  interest  is 
of  predominant  significance  and  in  which  the  need  for 
national  uniformity  is  not  apparent. 

Beyond  this,  it  is  axiomatic  that  disuniformity  is  an 
inherent  feature  of  the  federal  system:  national  uni- 
formity cannot  be  achieved  except  at  the  cost  of  local 
uniformity. 

Morales  z'.  Moorc-McCouiick  Lines,  sufna.  at 

220; 
Cleary  Brothers,  Inc.  v.  Litria  Steel  and  Trading 
Corp.,  supra,  at  569. 

To  adopt  the  reasoning  of  the  Flozvcrs  court  would 
result  in  a  host  of  anomalies.  It  would  mean  that  the 
longshoreman  injured  aboard  ship  would  stand  in  a  dif- 
ferent position  from  a  fellow  longshoreman  injured 
ashore  [Wcigel  v.  The  Belgrano.  299  F.  2d  897  (9th 
Cir.  1962)]  :  or  the  passenger  or  ca.sual  visitor  injured 
aboard  ship  [46  U.S.C.  §  183(b)]  ;  or  his  own  family  if 
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he  were  killed  aboard  ship.  [The  Tiingiis,  358  U.S. 
588  ( 1959).]  If  the  injured  longshoreman  were  to  pros- 
ecute his  claim  in  a  state  court,  he  might  well  be  bound 
by  the  state  statute  of  limitations. 

See 

McAllister  v.  Magnolia  Petroleum  Co.,  357  U.S. 
221,  224.  n.  5. 

Yet,  if  he  chose  to  proceed  in  admiralty,  under  the  Flow- 
ers decision,  he  could  look  forward  to  the  much  longer 
Jones  Act  period  being  adopted  by  analog}\  Clearly,  this 
result  encourages  forum  shopping,  and  would  run  di- 
rectly contra  to  the  clearly  expressed  policy  in  favor  of 
local  uniformity  articulated  by  the  Supreme  Court  in 
Erie  R.R.  v.  Tompkins,  304  U.S.  64  (1938),  and  Guar- 
anty Trust  Company  v.  York,  326  U.S.  99  (1945). 

It  is  interesting  to  note  that  several  years  after  the 
Flowers  decision  the  Fifth  Circuit  Court  of  Appeals 
again  had  occasion  to  consider  the  appropriate  balance 
which  should  be  affected  between  the  need  for  national 
uniformity  in  the  maritime  field  and  the  scope  of  state 
competence.  This  case,  Kcnney  v.  Trinidad  Corporation, 
349  F.  2d  823  (5th  Cir.  1965),  involved  an  action  for 
the  alleged  wrongful  death  of  a  seaman.  Libelant  as- 
serted that  laches  rather  than  the  state  one  year  statute 
of  limitations  should  be  applied.  On  appeal,  the  circuit 
court  affirmed  the  trial  court's  decision  rejecting  this 
contention  and  applying  the  state  statute  of  limitations 
as  a  bar.  In  so  doing,  the  Fifth  Circuit  indicated  that 
there  was  no  strong  policy  favoring  the  federal  concept 
to  the  exclusion  of  the  state  statute. 

"[T]here  is  no  strong  policy  of  the  forum  requir- 
ing application  of  the  doctrine  of  excusable  laches 
to  state  wrongful  death  actions  .  .  .  [I]n  applying 
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the  doctrine  of  laches,  federal  courts  are  usually 
guided  by  the  period  of  the  analogous  state  statute 
of  limitations.  After  the  statutory  period  has  run, 
the  libelant  has  the  burden  of  proving  that  the 
delay  has  not  prejudiced  the  respondent  and  that 
there  is  a  good  excuse  to  justify  his  invocation  of 
the  doctrine."  Id.,  at  839. 

By  its  attempt  to  achieve  national  uniformity  in  an 
area  where  there  exists  no  strong  policy  favoring  na- 
tional uniformity,  and  in  which  complete  national  uni- 
formity is  not  possible,  the  Flozvers  decision  has  in- 
truded upon  an  area  of  state  competence,  and  has  ig- 
nored policies  favoring  local  uniformity  of  a  much  more 
compelling  nature.  In  this  it  has  not  and  should  not  be 
followed. 

Conclusion. 

Although  appellant  was  accorded  ample  opportunity  to 
allege  facts  excusing  his  failure  to  file  suit  promptly,  he 
failed  to  do  so.  The  trial  court  properly  held  that  appel- 
lants Hbel  was  barred  by  laches.  The  judgment  should  be 
affirmed. 

Respectfully  submitted, 

McCuTCHEN,  Black,  Verleger  & 

Shea, 
Howard  J.  Privett, 
Winchester  Cooley  III, 

Attorneys  for  Appellee. 


Certificate. 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Winchester  Cooley 


APPENDIX. 
Order  Declining  Jurisdiction. 

United  States  District  Court,  Southern  District  of 
California,  Central  Division. 

Nestor  Yerostathis,  also  known  as  Nestor  Gerosta- 
this.  Libelant  vs.  A.  Luisi,  Ltd.  and  Shipping  Devel- 
opments Corp.,  Respondents.  In  Admiralty.  No.  65-244- 
PH. 

The  Complaint  is  in  two  counts,  one,  under  the  Jones 
Act  for  negligence,  and  the  other,  unseaworthiness. 
Libelant  asks  general  and  special  damages  for  the  loss 
of  four  fingers  and  seeks  to  proceed  under  the  provi- 
sions of  Title  28,  U.S.C.  §  1916,  without  prepayment  of 
fees  or  costs  or  security  therefor. 

The  respondents  have  filed  exceptions  to  the  libel  and 
supported  the  exceptions  with  affidavits  concerning 
many  material  things  about  which  the  Company  is  si- 
lent. 

The  libelant  asserts  that  affidavits  may  not  properly 
be  considered  on  exceptions  to  a  libel  in  an  admiralty 
proceeding,  citing  Cleary  Brothers^  Inc.  v.  Luria  Steel 
and  Trading  Corp.  (D.C.  N.Y.  1960),  198  F.  Supp. 
567.^  The  case  in  turn  depended  for  its  authority  on 
the  Sydfold  case  (2  Cir.  1936),  86  F.  2d  611,  where  the 
court  held  that  the  question  whether  or  not  the  statute 
of  limitations  had  run  could  not  be  raised  by  affidavit. 
Since  the  decision  of  both  of  said  cases,  the  Supreme 
Court  has  added  Admiralty  Rule  58  for  summary  judg- 
ment, corresponding  to  Federal  Rules  of  Civil  Procedure 
Rule  56  which  permits  matters  to  be  raised  on  mo- 
tions for  summary  judgment  by  affidavit. 


iCf.  Fleet  Corp.  v.  Rosenberg  Bros.  (1928),  276  U.S.  202,  214. 


^^'hile  here  the  exceptions  are  not  in  the  form  of  a 
motion  for  summary  judgment,  the  net  effect  of  what 
the  respondents  seek  by  their  exceptions  is  a  summary 
judgment  that  this  Court  exercise  its  discretion  and  de- 
cline jurisdiction.  In  such  an  instance  it  appears  to  me 
that  the  use  of  the  affidavits  to  supply  information 
necessary  for  a  decision  is  proper. 

From  these  affidavits  we  learn  (1)  that  the  vessel  is 
registered  under  the  Greek  flag  and  manned  by  Greek 
subjects;  (2)  that  respondent  Shipping  Developments 
Corp.  is  the  owner  and  is  incorporated  and  registered 
in  Panama;  and  has  its  principal  office  in  Piraeus, 
Greece:  (3)  that  respondent  A.  Luisi.  Ltd..  is  a  British 
corporation  whose  stockholders  are  British  citizens,  and 
it  acts  as  general  agents  of  the  owners;  (4)  that  the 
libelant  is  a  Greek  citizen:  (5)  that  he  signed  on  at 
Belgium;  (6)  the  ship's  articles  and  his  contract  of  em- 
ployment are  in  the  Greek  language:  (7)  that  by  terms 
of  the  articles  and  contract  any  "claims  due  to  illness 
or  accident,  the  law  courts  of  Athens  will  be  solely  com- 
petent"; (8)  that  the  libelant  was  second  engineer  on 
said  vessel  (and  the  Court  takes  judicial  notice  that 
that  position  is  one  of  considerable  responsibihty, 
whether  the  libelant  was  literate  or  illiterate) ;  (9)  that 
the  injury  occurred  on  October  8.  1963 ;  ( 10 )  that  on 
the  10th  of  October.  1963.  the  respondents  repatriated 
the  libelant  to  Greece  by  air  from  Chittagong,  Pakistan, 
at  the  respondents'  expense;  (11)  that  on  his  arrival 
at  Greece  he  was  immediately  met  by  a  Greek  doctor 
where  he  underwent  an  operation;  and   (12)    that  all 
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maintenance  and  expenses  thereof  were  paid  by  the  re- 
spondents. The  libelant  filed  no  affidavits,  and  its  li- 
bel [verified  by  counsel  on  information  and  belief]  is 
not  contrary  to  any  of  the  foregoing,  except  it  alleges 
Luisi  owned  the  ship.  It  is  immaterial  for  the  purpose 
of  this  motion  as  to  whether  Shipping  Developments 
Corporation  or  Luisi  was  the  owner. 

The  courts  have  discretion  in  declining  to  take  juris- 
diction in  admiralty  suits  between  foreign  nationals. 
Canada  Malting  Co.  v.  Peterson  Steamships,  Ltd.,  285 
U.S.  413;  Kosiol  v.  The  Fyglia  (2  Cir.  1956),  230 
F.2d  651.  cert.  den.  352  U.S.  827. 

The  exceptions  of  the  respondents  to  the  libel  are  sus- 
tained, and  the  Court  declines  to  accept  or  take  juris- 
diction for  the  reason  that  the  libelant  is  a  Greek;  the 
contract  by  which  he  signed  on  was  in  Greek;  he  was 
returned  to  Greece  by  respondents  after  the  accident  and 
thus  had  access  to  the  law  courts  of  Athens  which  he 
agreed  would  be  "solely  competent"  to  determine  any 
disputes  concerning  injury.  It  would  be  a  grave  abuse 
of  discretion  to  do  otherwise.  See  Lauritzen  v.  Larsen 
(1953),  345  U.S.  571. 

In  a  case  somewhat  comparable  to  the  instant  case, 
Hatzoglou  v.  Asturias  Shipping  Company,  S.A.  (S.D. 
N.Y.  1961),  193  F.  Supp.  195,  the  court  declined  juris- 
diction conditioned  upon  the  respondent's  agreeing  to 
submit  itself  to  jurisdiction  in  Greece.  Inasmuch  as  the 
libelant  in  this  case  made  no  effort  whatsoever  to  dis- 
close to  the  court  what  the  Greek  law  is  or  why  the 
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libelant,  when  he  was  in  Greece,  did  not  take  advan- 
tage of  his  contract  to  recover  under  Greek  law,  after 
being  flown  there  at  the  expense  of  respondents,  I  see 
no  reason  why  such  a  burdensome  condition  should  be 
imposed  upon  the  respondents  in  this  case. 

It  Is  Hereby  Ordered  that  the  exceptions  to  the  libel 
are  sustained,  and  the  case  is  dismissed,  for  the  reason 
that  the  Court  declines  to  take  jurisdiction. 

Dated:  Los  Angeles,  CaHfornia,  February  23,  1966. 

PEIRSON  M.  HALL 
United  States  District  Judge 

(Seal) 
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RESPONDENT'S   EXCEPTION   COULD   NOT 
BE    TREATED   AS   A   MOTION   FOR   SUM- 
MARY  JUDGMENT   UNDER   ADMIRALTY 

RULES 


Respondent  urges  in  its  brief  that  an  exception  to  a  libel, 
accompanied  by  affidavits,    may  be  considered  as  a  motion  for 
summary  judgment  under  Admiralty  Rule  58.     In  setting  forth  this 
argument,    respondent  conveniently  ignores  the  requirements  of 
Rule  58,    to  wit: 

"Rule  58.     Summary  Judgment  .    .    . 

"(e)         Form  of  affidavits  -  Further  testimony  - 

Supporting  and  opposing  affidavits  shall  be  made  on 

1. 


personal  knowledge,    shall  set  forth  such  facts  as 
would  be  admissible  in  evidence,    and  shall  show 
affirmatively  that  the  affiant  is  competent  to  testify 
to  the  matters  stated  therein.    ..." 

The  affidavit  filed  by  respondent  herein  was  not  made  on 
personal  knowledge  and  did  not  show  affirmatively  that  the  affiant 
was  competent  to  testify  to  the  matters  stated  therein.     Further- 
more,   all  of  the  material  contained  in  the  affidavit  relative  to 
prejudice  was  hearsay  and  would  have  been  inadmissible  in  evidence 
(C.    18-25).     The  cases  cited  by  respondent  in  support  of  the  pro- 
position that  a  Court  may  consider  a  motion  to  dismiss  accompanied 
by  affidavits  as  being  in  the  nature  of  a  motion  for  summary  judg- 
ment make  it  abundantly  clear  that  the  requirements  of  Admiralty 
Rule  58  and  Civil  Rule  56  must  be  strictly  followed  as  a  prerequisite 
to  entry  of  judgment.     (See,   for  example,    Mantin  v.    Broadcast 
Music,    Inc.  ,    248  F.  2d  530,    532  (9th  Cir.    1957).) 

Without  the  benefit  of  Rule  58,    the  use  of  an  affidavit  by 
respondent  was  clearly  unauthorized.     In  Westful  Larsen  v.    Allman 
Hubble  Tugboat  Co.  ,    73  F.  2d  200  (9th  Cir.    1934),    cited  by  respond- 
ent as  authority  for  the  proposition  that  exceptions  addressed  to  the 
question  of  laches  may  be  decided  on  the  basis  of  affidavits  or 
exceptive  allegations,    no  affidavits  were  involved.     Rather,    appellee 
in  the  Westful  case  had  submitted  "exceptive  allegations"  in  res- 
ponse to  a  libel  in  which  appellant  had  given  no  reason  for  a  delay 
and  facts  showing  laches  appeared  on  the  face  of  the  appellant's 

2. 


pleadings.     No  additional  facts  were  alleged  in  the  exceptive  allega- 
tions relative  to  laches.     By  way  of  contrast,    respondent  herein 
has  attempted  to  meet  appellant's  assertion  of  lack  of  prejudice 
by  way  of  an  affidavit  containing  information  not  disclosed  on  the 
face  of  the  libel  and  not  within  the  personal  knowledge  of  the  affiant. 
Thus,    respondent's  exception  fails  if  treated  as  analogous  to  a 
demurrer  because  it  requires  the  Court  to  look  outside  the  pleadings 
for  information  to  sustain  the  exception  and  it  fails  if  treated  as 
analogous  to  a  motion  for  summary  judgment  because  the  affidavit 
does  not  conform  to  the  requirements  of  Admiralty  Rule  58. 

Disregarding  the  affidavits  filed  by  respondent,    the  excep- 
tion should  not  have  been  sustained.     Appellant's  libel  contained 
allegations  asserting  excusable  delay  and  lack  of  prejudice  to 
respondent  -  nothing  further  was  required  to  overcome  an  exception 
based  on  laches. 

CONCLUSION 

WHEREFORE,   for  all  of  the  reasons  and  considerations 
above  stated  and  those  expressed  in  Appellant's  Opening  Brief,    it 
is  respectfully  submitted  the  judgment  below  should  be  reversed 
and  the  cause  reinstated  for  trial. 

Respectfully  submitted, 
MARGOLIS   and   McTERNAN 
By:     WILLIAM  G.    SMITH 
Attorneys  for  Appellant 
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INSURANCE  COMPANY  OF  NORTH  AMERICA 
a  corporation 

Appellant, 
vs. 

THOMAS  J.  THOMPSON, 

Appellee. 

Appeal  from  the  United  States  District  Court 

for  the  District  of  Idaho 

Southern  Division 


BRIEF  OF  APPELLANT 


I.  JURISDICTION 

Jurisdiction  is  conferred  by  28  USCA  Section  1332. 
The  Complaint  was  filed  in  the  District  Court  of  the 
Third  Judicial  District  of  the  State  of  Idaho,  in  and 
for  the  County  of  Ada,  on  January  7, 1965.  (R.  10-12) . 
Appellant  filed  its  Petition  for  Removal  of  said  cause  to 
the  United  States  District  Court  for  the  Southern  Divi- 
sion of  Idaho  on  January  27,  1965  (R.  6-8),  The  Dis- 
trict Court  found  jurisdiction  in  its  pretrial  confer- 
ence order  (R.  47). 
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Jurisdiction  of  the  Circuit  Court  of  Appeal  is  based 
on  the  fact  that  Appellant  filed  its  Notice  of  Appeal 
herein  on  December  10,  1965  (R.220)  appealing  from 
the  Final  Judgment  entered  in  the  action  on  the  24th 
day  of  November,  1965  (R.182)  based  upon  the  ver- 
dict of  the  juiy  finding  for  the  Plaintiff  dated  Novem- 
ber 18,  1965  (R.179)  and  the  Decision  of  the  court 
fixing  attorneys  fees  in  favor  of  the  Plaintiff,  and  fur- 
ther appealing  from  the  Order  of  the  court  (R.  218) 
denying  Appellant's  motions  of  December  2,  for  Judg- 
ment notwithstanding  the  verdict  (R.  187-192)  and 
alternative  motion  of  appellant  for  new  trial  (R.194- 
196). 

Jurisdiction  of  this  Court  in  this  Appeal  is  con- 
finned  by  28  USCA  Section  1291  based  upon  said 
Notice  of  Appeal  and  the  undertaking  on  Appeal  prop- 
erly filed  herein  (R.  222-223) . 

II  STATEMENT  OF  FACT 

This  is  an  action  by  the  Appellee  to  recover  the  total 
and  permanent  disability  benefits  allegedly  due  to  him 
under  an  optional  accident  and  disability  insurance 
policy  issued  by  Appellant.  Appellant's  policy  OKU 
6303  was  issued  to  Morrison-Knudsen,  Inc.,  and  affili- 
ated companies  covering  a  period  of  July  1,  1963, 
through  July  1,  1964,  whereby  Appellant  agreed  to  in- 
sure such  eligible  persons  who  elected  to  become  in- 
sured under  the  policy  by  meeting  its  conditions  and 
paying  the  premium  (See  policy,  R.  37-45,  Exhibit  4). 
Appellee  was  an  employee  of  Constinictora  Emkay, 
S.A.,  a  Nevada  corporation,  subsidiaiy  of  Morrison- 
Knudsen,  Inc.,  and  applied  for  coverage  under  said  in- 
surance policy  on  a  standard  application  form  (R.48, 
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Exhibit  5).  No  medical  examination  was  required, 
the  effective  date  of  the  policy  was  September  1,  1963, 
and  there  was  deducted  from  the  pay  of  said  Appellee 
for  the  months  of  September  and  October  a  monthly 
amount  of  $6.25.  (T.R.  40).  The  insurance  was  effec- 
tive through  October  31,  1963.  (T.R.  240).  Only 
salaried  employees  of  said  companies  after  90  days 
of  employment  were  qualified  to  obtain  the  policy.  (TR 
242-243) 

Appellee,  at  his  last  birthday  on  January  21,  1963, 
was  56  years  old  (R.  52,  TR  11).  Prior  to  the  acci- 
dent on  September  9,  1963,  appellee  had  been  involved 
in  a  number  of  industrial  accidents.  Following  the 
alleged  accident  on  September  9,  1963,  Appellant  re- 
ceived a  letter  about  the  injury  on  or  about  August  19, 
1964,  and  on  or  about  September  9,  1964,  received  the 
completed  standard  Proof  of  Loss  and  physician's  state- 
ment signed  by  Appellee  and  Appellee's  doctor.  Dr. 
Jerome  E.  Burton,  both  dated  September  8,  1964.  (R. 
52,  TR3-4). 

The  appellant's  policy  of  insurance  protects 

*'.  .  .  against  specified  loss  described  in  Part  1 — 
Description  of  Coverage  resulting  directly  and  in- 
dependently of  all  other  causes  from  bodily  injuries 
caused  by  accident  while  this  policy  is  in  force  .  .  ." 

"This  policy  does  not  cover  loss  caused  by  or  result- 
ing from  any  one  or  more  of  the  following : 

A.      ... 

B.  .  . . 

C  .  .  . 

D.  Illness,  disease,  pregnancy,  childbirth,  miscar- 
riage, bodily  infiraiity  or  any  bacterial  infection 
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other  than  bacterial  infection  occurring  in  conse- 
quence of  an  accidental  cut  or  wound, 

E.  ..."  (R37,39,Ex.4) 

A.  PRIOR  DISABILITIES  FROM  INJURIES. 

Prior  to  the  alleged  accident  of  September  9,  1963, 
Appellee  had  suffered  numerous  disabling  injuries.  Pro- 
ceeding backward  in  time,  on  May  24,  1963,  Appellee 
was  involved  in  an  explosion  and  tunnel  fire  on  the 
same  job  near  Bogota,  Columbia,  resulting  in  material 
burns  to  his  hands,  face  and  lungs,  together  with  other 
minor  injuries.  Appellee's  witness.  Dr.  Franklin  David, 
had  examined  Appellee  on  December  31,  1963,  for  eval- 
uation of  the  disability  from  such  burns  and  had  found 
that  he  had  a  partial  bronchial  obstruction,  he  had  poor 
aeration  of  the  lungs  on  deep  breathing,  and  "...  with 
very  minimal  exercise,  he  was  very  short  of  breath." 
(TR.  213)  He  evaluated  the  pulmonary  disability  as 
to  a  percentage  of  disability  of  the  whole  body  as  40% 
of  the  total.  (TR  220)  The  history  Mr.  Thompson  gave 
Dr.  David  was  that  afer  the  tunnel  fire,  ". . .  he  noticed 
shortness  of  breath,  less  physical  endurance,  cannot 
walk  in  hills  like  before  without  stopping  and  resting, 
and  chronic  cough."  (TR  217).  The  fact,  unrelated  to 
the  September  9, 1963,  accident  was  also  testified  to  by 
Mr.  Thompson,  who  stated  that  he  was  in  the  hospital 
24  days  after  the  fire  (TR  246),  was  off  the  job  from 
May  24,  to  July  10,  1963  (TR  47) ,  and  he  would  notice 
his  shortness  of  breath  after  walking  a  couple  of  blocks 
(TR  50) .  Dr.  David  also  noted  calcified  nodules  in  both 
lung  fields  as  evidence  of  early  pulmonary  fibrosis 
(TR  218),  chronic  bronchitis,  emphysema  and  wheez- 
ing indicating  asthma  (TR  219).  Dr.  David  further 
stated  as  to  the  relation  of  the  May  24th  tunnel  fire 
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and  the  disability  existing  at  the  time  of  the  trial  that 

"Well,  the  relationship  would  be  that  certainly 
some  of  it  (disability)  still  exists  and  any  further 
impairment  imposed  upon  his  previous  impairment 
would  perhaps  more  significantly  disable  him  now." 
(Tr21) 

When  given  a  hypothetical  question  listing  all  of  the 
previous  events  of  injury  to  Appellee,  the  doctor  stated 
that  while  you  could  not  total  these  to  reach  a  total  pre- 
existing disability, 

"Q.  But  they  would  add  an  accumulation  of  disa- 
bility, would  they  not  in  some  extent? 

"A.  Yes,  I  think  they  would  increase  his  pre-exist- 
ing disability  to  that  of  his  September  9,  if  that  is 
what  you  mean."  (TR  223) 

The  degree  of  disability  is  shown  by  the  fact  that 
Appellee  after  he  returned  to  work  could  not  return  to 
his  noiTnal  job  until  sometime  in  August  (TR  51) ,  thus 
being  in  some  condition  of  recovery  from  the  May  24 
event  for  at  least  2^/4  months.  It  is  interesting  to  note 
that  the  application  for  the  insurance  here  involved 
was  made  August  23, 1963. 

The  next  accident  prior  to  the  fire  of  May  24,  1963, 
was  an  injury  of  April  19,  1963.  Working  on  the  same 
job  in  Columbia,  Appellee  strained  his  right  side  and 
groin  while  lifting  a  steel  support,  developing  a  hernia 
that  is  still  painful  (TR.  107),  and  losing  maybe  two 
days'  work.  (TR  61-62) 

Prior  to  this  injury,  Appellee  suffered  an  injury  on 
June  26,  1962,  while  mining  for  the  Eby  Construction 
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Company  on  construction  of  Titan  missile  silos.  Ap- 
pellee slipped  on  some  grease  and  oil  while  going  over 
some  equipment  and  "...  went  down  through  these 
machines  and  I  hit  my  back  on  one  of  the  machines 
when  I  went  down  through  them."  (TR-62)  He  was 
off  work  for  approximately  two  months,  taking  pain 
pills  for  two  to  two  and  one-half  months,  for  injury  to 
the  back  around  the  belt  line.  (TR-62).  The  industrial 
accident  rating  was  ten  per  cent  of  the  loss  of  the  leg 
at  the  hip.  (TR-82). 

The  next  injury  suffered  by  Appellee  was  October  24, 
1961,  at  Hardin,  Montana.  He  was  bent  over  putting 
some  steel  behind  a  rock  drilling  machine  when  the 
machine  toppled  over  on  top  of  him,  striking  him  in  the 
neck  and  back.  (TR-63). 

Prior  to  this,  the  Appellee  suffered  an  injury  on 
August  20,  1960,  while  working  for  the  Gilmore  and 
Skoubye  Steel  Construction  Company.  In  working 
around  steel  reinforcing,  he  raised  up,  striking  his  head 
against  abar  which  had  been  placed  above  Appellee's 
position  and  welded  in  place  without  his  noticing  it, 
creating  a  complaint  of  headaches  and  aching 
in  his  neck.  (TR-64).  He  was  off  work  approximately 
two  and  one-half  months.  (TR-65).  The  industrial 
disability  rating  on  this  injury  was  ten  per  cent  of 
the  loss  of  the  arm  at  the  shoulder. 

Prior  to  this,  the  Appellee  suffered  a  major  injury 
on  August  24,  1953,  while  he  was  timbering  a  drift  in 
a  mining  job  for  the  Cordero  Mining  Company  in  Ne- 
vada. A  slab  of  rock  fell  on  his  head  and  he  suffered 
pain  in  his  head,  neck  and  some  pain  in  his  right  arm 
and  right  shoulder.  He  spent  a  considerable  time  in  re- 
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habilitation,  including  physical  therapy  and  wearing 
a  neck  brace  for  approximately  three  to  four  months. 
He  was  off  the  job  approximately  eight  months.  (TR 
55,  56)  As  a  result  of  this  injury,  he  received  industrial 
accident  rating  of  a  disability  equal  to  twenty-five  per 
cent  of  the  total  body.  (TR-82).  Dr.  Mack  of  Reno, 
Nevada,  who  treated  him  in  part  for  this  injury  stated 
that  despite  such  treatment  he  had  almost  constant 
headaches,  episodes  of  neck  pain,  weakness  in  the  right 
hand  and  arm  and  occasional  episodes  of  numbness  in 
the  forearm  with  considerable  stiff  neck.  (TR-323) 
Examination  by  Dr.  Mack  revealed  that  despite  the 
statements  of  pain,  the  examination  did  not  reveal  any 
reflex  changes  nor  did  x-rays  reveal  any  gross  defect. 
The  diagnosis  by  Dr.  Mack  at  that  time  was : 

''This  man  appears  to  have  a  root  compression 
syndrome.  On  physical  examination  it  is  difficult  to 
make  out  which  root  is  involved.  I  think  it  possibly  is 
C-7  on  the  right ...  at  that  point  it  was  my  impres- 
sion that  it  might  be  necessary  to  undertake  a  root 
decompression  . . ."  (TR-325) 

Dr.  Mack  followed  the  patient  as  a  neurological  spe- 
cialist from  October  until  the  end  of  April,  1954.  As 
late  as  March  1954,  Dr.  Mack  still  stated  that  Appellee 
complained  of  severe  headaches  and  inter-scapular  pain 
with  pain  between  the  shoulder  blades.  (TR-328)  Ques- 
tioned concerning  the  findings  of  Dr.  Kiefer  on  the  op- 
eration of  the  cervical  spine  in  February  of  1964  and 
the  fact  that  Dr.  Kiefer  found  anterior  to  the  nerve 
root  at  the  C-7  level  a  hard  protrusion  accompanied  by 
osteophyte  (a  small  bony  outgrowth)  formation,  Dr. 
Mack  stated  as  to  this  possibly  relating  back  to  the 
1953  instance  that : 
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"Yes,  that  is  possible,  that  is  a  chronic  condition 
which  has  to  have  existed  for  some  years.  While  one 
cannot  be  dogmatic  about  the  number  of  years,  i't  is 
very  possible  that  this  relates  to  the  extent  of  ten 
years  previously."  (TR-334) 

The  severity  of  the  1953  injury  to  the  neck  in  the  same 
area  as  the  1964  injury  is  indicated  by  the  fact  that 
Dr.  Mack  found  in  the  earlier  examinations  of  the 
Appellee  that  he  had  limited  motion  of  his  neck  in  all 
directions,  and  that  considerable  pain  continued 
through  the  period  of  more  than  eight  months  after 
the  accident,  which  inclined  the  doctor  to  recommend 
surgery,  which  Appellee  refused  (TR-329). 

Another  injury  about  this  same  time  was  an  in- 
stance on  November  10,  1955,  where  the  Appellee  was 
working  at  Cobalt,  Idaho,  and  strained  his  back  lift- 
ing a  timber.  He  was  off  work  approximately  five  days 
at  that  time.  (TR-66).  Also  on  October  31,  1952,  he 
picked  up  a  machine,  stumbled  and  wrenched  his  back. 
He  was  off  work  approximately  one  week.  (TR-67) . 

Prior  to  this  a  major  accident  occurred  to  the  Ap- 
pellee on  November  11,  1947,  while  working  for  the 
Cordero  Mining  Company  in  Nevada.  At  that  time 
he  was  running  a  drilling  machine,  the  steel  broke  and 
the  machine  tipped  over  backwards  at  which  time  Ap- 
pellee sought  to  grab  the  machine  and  fell  off  the  plat- 
form, falling  about  six  feet  and  landing  on  his  back 
across  a  st^ck  of  timbers.  He  was  off  work  a  little  over 
a  year  following  that  accident  and  had  a  fusion  opera- 
tion with  bone  grafts  from  his  legs.  (TR-65-66)  This 
resulted  in  a  solid  surgically  fused  lumbrosacral  joint 
(TR-179)  with  a  disability  rating  by  the  Industrial  Ac- 
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cident  Commission  of  Nevada  of  twenty-five  per  cent 
of  the  whole  body.  (TR-66)  Since  the  1947  accident 
Appellee's  ability  to  bend  forM^ard  and  back  has  been 
extremely  limited  including  his  inability  to  tie  his 
shoes.  (TR-265,  359) 

Appellee  has  worked  up  to  positions  of  responsibility 
in  supervising  large  groups  of  construction  workers 
and  miners.  (TR-11-13)  Some  time  in  1959  he  went 
to  Iran  for  Morrison-Knudsen  Company,  where 
he  was  assistant  superintendent  (TR-15),  with  60  to 
70  men  under  him  most  of  the  time  and  toward  the  end 
of  the  job  as  many  as  150.  (TR-75)  Prior  to  going  to 
Iran  he  worked  on  the  Brownlee  Dam  Project  in  Hell's 
Canyon  on  the  Snake  River  from  1955  to  1958,  where 
he  supervised  approximately  35  men.  (TR-77)  He  went 
to  El  Colegio  in  South  America  in  September,  1962,  as 
foreman  or  walking  boss  (TR-18)  and  supervised  some 
35-40  men.  (TR-77)  His  responsibilities,  particularly 
in  Iran,  included  teaching  the  men  how  to  run  the  ma- 
chines and  use  powder  (TR-15),  making  a  daily 
log  of  what  was  done  with  drilling  reports  and  powder 
reports,  approving  the  daily  work  list  of  men,  writing 
accident  reports  and  break-down  reports  (TR-  392) 
and  dealing  with  the  government  officials  of  Iran. 
(TR-393) 

As  to  the  condition  of  Appellee  prior  to  the  Sep- 
tember, 1963,  incident,  even  Appellee  admitted  he  had 
some  preexisting  disabilities: 

"Q.  As  I  understand  your  counsel,  he  asked  you 
if  by  May,  before  the  tunnel  fire  you  had  any  disa- 
bilities? 

'*A.  Had  any  disabilities? 
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"Yes,  that  is  possible,  that  is  a  chronic  condition 
which  has  to  have  existed  for  some  years.  While  one 
cannot  be  dogmatic  about  the  number  of  years,  i't  is 
very  possible  that  this  relates  to  the  extent  of  ten 
years  previously."  (TR-334) 

The  severity  of  the  1953  injury  to  the  neck  in  the  same 
area  as  the  1964  injury  is  indicated  by  the  fact  that 
Dr.  Mack  found  in  the  earlier  examinations  of  the 
Appellee  that  he  had  limited  motion  of  his  neck  in  all 
directions,  and  that  considerable  pain  continued 
through  the  period  of  more  than  eight  months  after 
the  accident,  which  inclined  the  doctor  to  recommend 
surgery,  which  Appellee  refused  (TR-329). 

Another  injury  about  this  same  time  was  an  in- 
stance on  November  10,  1955,  where  the  Appellee  was 
working  at  Cobalt,  Idaho,  and  strained  his  back  lift- 
ing a  timber.  He  was  off  work  approximately  five  days 
at  that  time.  (TR-66).  Also  on  October  31,  1952,  he 
picked  up  a  machine,  stumbled  and  wrenched  his  back. 
He  was  off  work  approximately  one  week.  (TR-67) . 

Prior  to  this  a  major  accident  occurred  to  the  Ap- 
pellee on  November  11,  1947,  while  working  for  the 
Cordero  Mining  Company  in  Nevada.  At  that  time 
he  was  running  a  drilling  machine,  the  steel  broke  and 
the  machine  tipped  over  backwards  at  which  time  Ap- 
pellee sought  to  grab  the  machine  and  fell  off  the  plat- 
form, falling  about  six  feet  and  landing  on  his  back 
across  a  st^ck  of  timbers.  He  was  off  work  a  little  over 
a  year  following  that  accident  and  had  a  fusion  opera- 
tion with  bone  grafts  from  his  legs.  (TR-65-66)  This 
resulted  in  a  solid  surgically  fused  lumbrosacral  joint 
(TR-179)  with  a  disability  rating  by  the  Industrial  Ac- 
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cident  Commission  of  Nevada  of  twenty-five  per  cent 
of  the  whole  body.  (TR-66)  Since  the  1947  accident 
Appellee's  ability  to  bend  forward  and  back  has  been 
extremely  limited  including  his  inability  to  tie  his 
shoes.  (TR-265,  359) 

Appellee  has  worked  up  to  positions  of  responsibility 
in  supervising  large  groups  of  construction  workers 
and  miners.  (TR-11-13)  Some  time  in  1959  he  went 
to  Iran  for  Morrison-Knudsen  Company,  where 
he  was  assistant  superintendent  (TR-15),  with  60  to 
70  men  under  him  most  of  the  time  and  toward  the  end 
of  the  job  as  many  as  150.  (TR-75)  Prior  to  going  to 
Iran  he  worked  on  the  Brownlee  Dam  Project  in  Hell's 
Canyon  on  the  Snake  River  from  1955  to  1958,  where 
he  supervised  approximately  35  men.  (TR-77)  He  went 
to  El  Colegio  in  South  America  in  September,  1962,  as 
foreman  or  walking  boss  (TR-18)  and  supervised  some 
35-40  men.  (TR-77)  His  responsibilities,  particularly 
in  Iran,  included  teaching  the  men  how  to  run  the  ma- 
chines and  use  powder  (TR-15),  making  a  daily 
log  of  what  was  done  with  drilling  reports  and  powder 
reports,  approving  the  daily  work  list  of  men,  writing 
accident  reports  and  break-down  reports  (TR-  392) 
and  dealing  with  the  government  officials  of  Iran. 
(TR-393) 

As  to  the  condition  of  Appellee  prior  to  the  Sep- 
tember, 1963,  incident,  even  Appellee  admitted  he  had 
some  preexisting  disabilities: 

"Q.  As  I  understand  your  counsel,  he  asked  you 
if  by  May,  before  the  tunnel  fire  you  had  any  disa- 
bilities? 

*'A.  Had  any  disabilities? 


10  Insurance  Company  of  North  America 

"Q.  Yes,  and  you  said  no,  none  that  prevented  you 
from  doing  your  work ;  is  that  correct? 

''A.  If  he  was  referring  back  to  the  accidents  I  had 
had  before,  I  had  some  disability  ratings  on  those? 

"Q.  That  is  what  I  wanted  to  clarify. 

*'A.  No,  I  didn't. 

"Q.  You  didn't  mean  you  haven't  had  these  disa- 
bilities? 

''A.  No,  I  didn't  mean  to  say  I  hadn't  been  hurt  be- 
fore and  had  some  disabilities."  (TR-97) 

Following  the  above  testimony.  Appellee  stated  after 
the  fusion  operation  in  1948  he  couldn't  bend  over  too 
far  and  could  "touch  his  knees  pretty  good."  (TR-98) 

B.  THE  INCIDENT  AND  DISABILITIES  FROM 
THE  ACCIDENT  OF  SEPTEMBER,  1963. 

There  is  no  dispute  as  to  the  fact  that  while  the  acci- 
dent and  disability  policy  was  in  effect  Appellee  suf- 
fered an  accident  on  September  9,  1963,  on  the  El  Co- 
legio  Tunnel  job  near  Bogota,  Colombia.  As  set  forth 
in  Appellee's  own  words  at  TR-22-24,  Appellee  had 
taken  the  shift  for  one  of  his  co-shift  bosses  who  had 
to  be  gone,  and  was  on  the  ground  going  around  to  the 
other  side  of  the  jumbo  to  check  on  drilling  where  about 
fifty  gallons  of  hydrocloric  oil  had  been  spilled  from  a 
loose  hose.  He  stepped  in  this  oil  and 

''My  feet  flew  out  from  under  me  and  I  fell  back- 
wards and  hit  my  neck  on  a  piece  of  steel  that  we 
call  a  collar  brace . . ."  (TR-23) . 

He  ended  up  in  a  semi-reclining  position  and  did  not  in- 
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jure  his  arms  or  legs.  ( TR-52 )  He  was  not  unconscious, 
but  did  notice  pain  in  the  back  of  his  head  and  his  neck 
and  shoulders.  He  sat  on  some  timber  in  the  tunnel 
until  lunch  time  when  he  caught  a  motor  and  rode 
outside,  went  to  the  first  aid  building  and  then  to  his 
quarters.  The  next  morning  he  went  to  Bogota  to  see  a 
doctor.  He  was  placed  in  the  hospital  for  some  two 
weeks  where  he  received  pain  medicine  and  physical 
therapy.  He  stayed  in  his  quarters  at  the  job  thereafter 
visiting  the  doctor  in  Bogota  about  once  a  week,  and  re- 
turned to  the  United  States  about  October  23,  1963. 
(TR-25,28). 

In  the  various  histories  that  Mr.  Thompson  gave 
the  number  of  doctors  that  diagnosed  him,  it  appears 
that  his  only  complaint  from  the  September  9,  1963, 
accident  was  of  headaches,  neckaches  and  associated 
shoulder  pains.  He  did  not  give  a  history  of  any  other 
complaints  to  Dr.  Burton.  (TR-106)  Likewise,  after 
two  examinations  by  Dr.  Manley  Shaw,  an  orthopedic 
surgeon,  it  is  specifically  stated  that  he  did  not  have 
any  complaints  in  his  lower  extremities  until  after  Feb- 
ruary of  1964.  (TR-194)  Likewise,  Dr.  Edward  Kie- 
fer,  a  neurosurgeon  of  Boise,  Idaho,  and  the  surgeon 
that  did  the  cervical  laminectomy  on  February  28, 
1964,  states  the  history  given  him  by  the  Appellee  prior 
to  the  February  myelogram  and  operation  were  com- 
plaints of  limited  motion  and  pain  in  the  cervical  spine, 
diminished  sensation  of  the  index  and  fourth  finger  of 
the  left  hand  and  pain  in  the  head,  neck,  shoulder  and 
left  arm.  (TR-290-291)  He  did  not  complain  of  any 
pain  in  the  low  back  or  legs,  other  than  telling  Dr. 
Kiefer  about  the  1948  lumbar  disc  operation.  (TR- 
308) 

By  the  verified  complaint,  Appellee  alleges  the  Sep- 
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tember  9,  1963,  accidental  injury  to  his  spine  caused 
"immediate,  total  disability."  (R-11).  Likewise,  the 
proof  of  loss  form,  TR-85,  Exhibit  3,  states  the  date 
of  the  accident  for  which  disability  is  claimed  is  shown 
as  September  9,  1963.  The  attending  physician's  state- 
ment attached  to  the  proof  of  loss  in  the  same  exhibit 
states  the  injury  was: 

"Fractured  C-7  Spinus  process;  ruptured  cervical 
disc." 

Again  the  date  of  the  accident  for  which  the  claim  is 
made  is  September  9, 1963. 

The  result  of  the  accident  of  September  9,  1963, 
is  quite  certain  despite  considerable  confusion 
caused  by  Appellee's  primary  witness,  Dr.  Jerome 
K.  Burton.  Both  in  the  statement  of  physician 
with  the  proof  of  loss,  dated  September  8,  1964,  and 
Dr.  Burton's  letter  of  September  9,  1964,  (Exhibit  19, 
R-78),  the  inability  of  Appellee  to  return  to  work  is 
based  upon  ".  ,  .  the  ruptured  cervical  disc."  Thus  six 
months  after  the  operation  performed  by  Dr.  Kiefer 
and  after  at  least  eight  visits  to  Dr.  Burton  by  Appellee, 
his  diagnosis  is  based  upon  a  fracture  of  the  spinus  pro- 
cess of  the  C-7th,  a  ruptured  cervical  disc,  and  the  fact 
that  Dr.  Kiefer  had  removed  such  cervical  disc  at  the 
C-7th  level.  Dr.  Burton  admitted  that  if  there  had  been 
a  ruptured  disc  the  disability  of  the  Appellee  would 
have  been  much  more  severe,  (TR-413)  and  admitted 
that  he  did  not  know  even  a  year  after  the  injury  that 
in  fact  it  wasn't  a  ruptured  cervical  disc  (TR-414 
L13).  This  was  despite  the  fact  that  there  are  ample 
records  in  the  hospital  of  notes  of  the  operation  as  well 
as  other  examinations  by  Dr.  Shaw  on  July  21,  1964, 
who  through  use  of  the  x-rays  and  myelograms  pre- 
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viously  taken  correctly  diagnosed  the  injury.  (TR-177, 
179).  Another  physician  of  the  Appellee's,  Dr.  Frank- 
lin David,  who  examined  him  in  January,  1965,  easily 
deteiTnined  that  the  Appellee  had  had  a  laminectomy, 
an  operation  removing  a  portion  of  the  posterior  arch 
of  the  vertebrae,  not  the  disc.  (TR  210)  Yet,  when  Dr. 
Burton  was  asked  if  the  fact  there  was  no  ruptured 
cervical  disc  involved  made  any  difference  in  the 
amount  of  the  disability,  all  he  would  give  was  a  wise- 
crack. (TR-414,  L19) 

The  actual  facts  of  the  injuries  suffered  were 
brought  out  by  Dr.  Edward  Kiefer,  who  treated  Ap- 
pellee at  the  request  of  Appellee's  counsel  (TR  291). 
He  examined  the  Appellee  on  February  20,  1964,  and 
promptly  sent  him  to  the  hospital  for  a  myelogram 
study,  which  was  performed  the  next  day.  This  was 
after  Dr.  Burton  had  seen  the  Appellee  numerous  times. 
(Exhibit  3)  Dr.  Kiefer,  after  medical  school  and  train- 
ing at  the  Mayo  Clinic,  has  a  degree  of  Master  of  Sur- 
gery in  neurological  surgery  from  the  University  of 
Minnesota,  being  a  member  of  the  American  Medical 
Association,  the  Harvey  Gushing  Society,  and  the 
Board  of  Neurological  Surgery  (TR-102,  289-90). 
Summarizing  Dr.  Kiefer's  findings,  he  determined  that 
prior  to  surgery  there  was  localized  tenderness  in  the 
C-6th  level.  Appellee  was  uncomfortable  in  flexion  of 
the  cervical  spine  and  very  uncomfortable  on  extension 
and  lateral  rotation  to  the  left  of  the  cervical 
spine.  He  found  no  other  deviations  from  normal  in 
the  neurological  examination  except  definitely  di- 
minished sensation  of  the  index,  middle  and  fourth 
finger  of  the  left  hand.  (TR  291-292)  The  myelogram 
was  performed  at  his  request  and  interpreted  by  the 
radiologist  with  findings  consistent  with  the  small  disc 
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protrusion  from  the  left  at  the  C-7th  level  and  possibly 
one  level  higher  on  the  right  side.  The  radiologist  did 
not  find  any  fracture  of  the  spinus  process  of  the  C-7th 
or  other  cervical  vertebraes,  nor  did  Dr.  Kiefer  in  the 
operation  find  any  fracture.  (TR  293-4)  Likewise,  Dr. 
Manley  Shaw,  a  member  of  the  American  College  of 
Surgeons  and  a  diplomat  of  the  American  Board  of 
Orthopedic  Surgeons  (TR  176),  from  x-rays  and  the 
record  of  the  previous  examination  did  not  find  any  evi- 
dence of  fracture  (TR  177,  179).  Dr.  Kiefer  made  a 
complete  neurological  examination  and  only  on  the  bi- 
ceps reflex  (concerning  the  nerve  root  emerging  be- 
tween the  5th  and  6th  cervical  vertebrae)  did  he  find 
the  left  side  a  little  less  than  the  right  side.  (TR  192) 

Because  of  the  diagnosis  of  possible  disc  protrusion, 
surgery  was  performed  on  February  28,  1964,  by  the 
removal  of  sufficient  lamina  tissue  to  create  a 
"window,"  and  the  lamina  of  C-7  and  the  inferior  por- 
tion of  the  lamina  of  C-6  were  removed,  carried  out 
far  laterally  to  decompress  the  nerve  root  at  the  for- 
amem.  At  the  time  of  the  operation.  Dr.  Kiefer  found : 

"Anterior  to  the  nerve  root .  .  .  this  is  in  front  of 
the  nerve  root ...  at  this  level  (C-7th)  there  was  a 
hard  disc  protrusion —  and  I  should  have  put  this 
in  quotation  marks — actually  it  was  accompanied 
with  osteophyte  formation  in  the  area.  In  order  to 
have  removed  this  disc  adequately,  it  was  felt  there 
was  too  much  traction  would  have  to  be  exerted 
against  the  nerve  root  or  against  the  spinal  cord.  It 
was  therefore  felt  that  a  decompression  was  the 
treatment  of  choice.  In  other  words,  what  we  did  was 
to  take  one  jaw  of  the  vice  away  from  the  nerve 
root."  (TR-297). 
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"Q.  Now,  Mr,  Thompson  spoke  in  relation  to  the 
osteophyte  on  the  nerve  pressure. 

"A.  It  is  very  definite  that  he  did  have  an  osteo- 
phyte at  the  C-6-7  level. 

"Q.  This  would  create  more  or  less  pressure  on  the 
nerve? 

"A.  More. 

*'Q.  Would  it  be  in  association  with  the  lamina 
pressure  or  in  addition  to  it? 

"A.  Actually  it  would  have  no  relationship  to  the 
lamina  .  .  ."  (TR-300) 

"Q.  Now  in  Mr.  Thompson's  case  Dr.  Kiefer, 
when  you  went  in  and  operated  you  found  this  osteo- 
phyte— what  I  am  trying  to  get  at  is  what  is  the  re- 
lationship of  the  symptoms  of  the  pain  that  Mr. 
Thompson  felt  and  the,  first,  disc  portrusion  and, 
secondly,  the  existence  of  the  osteophyte? 

"A.  Well,  it  must  be  assumed  that  the  osteophyte 
was  a  preexisting  condition."  (TR-300) 

It  will  be  noted  that  the  doctor  did  not  find  a  fresh 
disc  protrusion,  but  a  "hard  disc  protrusion,"  as  well  as 
the  osteophyte  formation  in  the  cervical  spine.  The 
evidence  is  uncontradicted  that  an  osteophyte  takes  a 
number  of  years  to  be  formed  and  could  not  be  the  re- 
sult of  the  accident  of  September  9,  1963.  It  is  a  part 
of  the  wear  and  tear  form  of  arthritis.  (TR  299)  The 
preexistence  of  the  osteophyte  condition  leads  to  the 
question  of  the  preexistence  of  the  "hard"  protrusion  of 
the  disc.  Dr.  Manley  Shaw  as  Appellee's  witness  stated 
on  this  matter : 

"He  had  had,  of  course,  I  think  two  other  previous 
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neck  injuries.  The  disc  as  it  was  found  in  the  opera- 
tion was  not  a  fresh,  acutely  herniated  degenerated 
disc,  but  more  or  less  a  boney  fibrous  ridge  that  indi- 
cates this  probably  accumulated  over  a  fair  period 
of  time."  (TR203) 

This  was  likewise  confirmed  by  Dr.  Ernest  Wood  Mack 
of  Reno,  Nevada,  who  stated  that  as  to  the  osteophyte 
formation  found  by  Dr.  Kiefer  in  1964  relating  back 
to  the  1953  accident: 

**Yes,  that  is  possible,  that  is  a  chronic  condition 
which  has  to  have  existed  for  some  years.  While  one 
cannot  be  dogmatic  about  the  number  of  years,  it  is 
very  possible  that  this  relates  to  the  extent  of  ten 
years  previously."  (TR  334) 

Likewise,  Dr.  John  Raaf,  commenting  with  reference 
to  the  opinion  of  Dr.  Mack  that  in  1953  there  appeared 
to  be  a  nerve  root  compression  syndrome  at  the  C-7th 
level  and  as  to  the  findings  of  Dr.  Kiefer  in  1964  of 
the  disc  protrusion  on  the  left  side  between  C-6  and  7 
and  on  the  right  side  between  C-5  and  6,  that : 

"I  would  think  that  the  prior  injury  would  have 
some  effect  on  his  symptoms  for  which  he  was  oper- 
ated upon  in  Boise."  (TR  366) 

Further,  Dr.  Raaf  testified  that : 

"It  is  difficult  to  deny  that  the  trauma  or  the  in- 
jury to  his  neck  which  he  sustained  on  September  9, 
1963,  didn't  aggravate  the  osteoarthritis.  To  answer 
your  question  more  specifically,  I  think  the  osteo- 
arthritis is  almost  totally  responsible  for  his  neck 
symptoms.  Had  he  not  had  the  arthritis  I  think  his 
neck  symptoms  would  have  quickly  subsided. 
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"Q.  And  would  it  be  your  opinion  or  would  it  not, 
Dr.  Raaf  that  the  previous  injury  in  1963,  even 
though  it  was  to  the  left  side,  and  the  injuries  in 
1960  and  September  of  1963  to  the  left  (right)  side, 
would  have  increased  the  amount  of  arthritis,  the 
earlier  ones,  or  had  any  affect  on  it? 

"A.  It  could  have  increased,  and  it  probably  did 
increase  the  arthritis."  (TR  373) 

The  evidence  was  uncontradicted  as  to  the  existence 
before  September  1963  of  both  the  hard  protruding  disc 
and  the  osteophyte  growth  at  the  C-6  and  7th  levels. 
Between  the  accident  and  the  cervical  laminec- 
tomy operation,  there  had  been  some  progression  of 
the  symptoms  in  the  left  arm  and  fingers,  and  the  op- 
eration relieved  both  the  headaches,  diminished  the  pain 
in  the  neck,  and  reduced  any  numbness  in  the  left  arm 
and  fingers.  Thus  Appellee's  witness.  Dr.  Shaw,  stated: 

"Well,  prior  to  the  surgery,  he  was  apparently 
having  progressive  neurological  problems  and  per- 
sistent severe  pain.  His  persistent  severe  pain  in 
the  cervical  area  and  the  apparent  progress  of  the 
neurological  changes  in  his  hand  were  stopped,  al- 
though he  still  has  persistent  numbness  in  the  fingers 
and  pain  in  the  neck  and  shoulder  area  but  of  a 
much  less  degree."  (TR204) 

"I  found  no  evidence  of  sensory  loss,  no  evidence 
of  atrophy,  no  evidence  of  circulatory  disturbance." 
(TR  177) 

''Q.  Now  with  reference  to  any  numbness  he  has 
in  his  left  arm,  did  you  find  any  significant  numb- 
ness on  his  last  examination? 

**A.  He  seems  to  have  less  ability  to  perceive  pain- 
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ful  sensation  of  pinprick  or  pin  scratch  over  the 
area  of  the  thumb  and  index  finger. 

"Q.  Would  this  or  would  it  not  affect  his  use  of  his 
muscles  except  for  the  separate  set  of  nerves  as  I 
understand  it? 

"A.  Well,  they  are  the  same  nerves,  but  there 
seems  to  be  no  motor  impairment,  that  is,  there  is  no 
atrophy  of  the  small  muscles  of  the  hand  and  he  had 
no  apparent  difficulty  in  rapid  motion.  This  might 
impair  finer  functions  of  the  fingers,  such  as  picking 
up  very  small  objects  like  a  pin  or  tying  his  shoe 
laces  and  that  sort  of  thing. 

"Q.  With  his  left  hand? 

"A.  Yes. 

"Q.  Do  you  find  any  such  limitation  in  his  right 
hand? 

"A.  No  sir. 

''Q.  He  M^ould  be  able  to  do  the  finer  things  vi^ith 
his  right  hand? 

"A.  Yes."  (TR191) 

Dr.  Kief  er's  last  examination  of  the  Appellee  showed 
the  only  residual  from  the  cervical  spine  matter,  as  far 
as  objective  symptoms,  was  some  hypothesia  in  the 
left  hand  fingers  (TR  305),  and  that  his  cei^ical  spine 
injury  did  not  disable  the  Appellee  from  his  employ- 
ment. (TR  307).  Appellee's  witness.  Dr.  Shaw  con- 
cluded to  the  same  end  in  stating  that : 

"Q.  If  Mr.  Thompson  on  September  9,  1963,  Dr. 
Shaw,  had  been  as  normal  as  anybody  that  age  is, 
let's  say,  would  this  fall  and  the  injury  to  his  cervical 
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spine  cause  total  disability  from  what  you  have  seen 
from  him? 

"A.  Yes,  I  think  so,  considering  the  other  problem 
that  he  had. 

"Q.  I  am  trying  to  eliminate  the  other  problems 
and  ask  you  separate  from  this. 

"A.  Yes,  I  think  he  would  have  been  totally  dis- 
abled, I  mean  had  he  not  had  surgery  afterwards. 
I  think  he  got  considerable  relief  from  the  surgery." 
(TR  203-204) 

"A.  In  other  words,  you  are  asking  me  if  the  in- 
jury of  September  9  alone  would  have  prevented  him 
from  retui'ning  to  his  previous  occupation  after  sur- 
gery? 

''Q.  After  surgery,  yes. 

"A.  Well,  there  again  this  is  difficult  to  answer 
because  one  of  the  primary  things,  I  think,  is  the 
amount  of  pain  and  the  individual's  tolerance  to 
pain  with  it.  The  physical  examination  and  the  x-ray 
evidence  is  not  sufficient  as  far  as  limited  motion  and 
neurologic  deficit  is  concerned  to  completely  disable 
him.  The  only  residual  injury  which  he  had  or  the 
only  injury  that  he  did  have  apparently  is  herniation 
or  fibrosis  of  the  disc  which  we  assume  is  a  result  of 
the  injury  because  his  pain  started  then.  Limited 
motion  in  the  neck  and  residual  discomfort  in  the 
neck,  I  think,  are  compatible  with  some  heavy  labor. 
This  would  depend  to  a  certain  extent  on  just  what 
type  of  heavy  labor  he  had  to  do.  I  would  think  any 
type  of  labor  that  involved  turning  his  neck  a  lot 
and  looking  up  overhead  and  lifting  at  the  same  time 
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would  be  particularly  troublesome  and  might  be  dis- 
abling. 

*'Q.  But  it  wouldn't  in  itself  prevent  him  from  re- 
turing  to  work  if  the  other  factors  had  not  existed? 

''A.  I  don't  believe  so,  no."  (TR  205) 

C.     ADDITIONAL  ACCIDENT  AND  DISABILITY 
OF  FEBRUARY,  1964. 

Prior  to  the  cervical  operation,  as  noted  above,  a 
diagnostic  myelogram  was  performed.  Exhibit  6,  the 
St.  Alphonsus  Hospital  records  commencing  February 
20,  1964,  show  that  prior  to  going  for  a  myelogram 
Appellee  had  had  some  empirin  compound  No.  3  and 
went  up  for  his  myelogram  at  8:40  on  February  21, 
He  was  there  perhaps  45  minutes  and  was  returned 
to  his  room  before  noon.  (TR  55)  After  he  had  re- 
turned to  his  room  and  had  been  lying  flat  two  hours 
or  so  Appellee  contends  he  got  out  of  bed  to  go  to  the 
bathroom  and  was  immediately  struck  by  pain  from 
his  hips  down  to  his  ankles,  to  the  extent  that  at  first  he 
thought  he  was  paralyzed.  He  had  to  hold  onto  the  bed 
and  reach  over  and  get  the  bathroom  door  and  hang 
on  to  things  in  the  bathroom  coming  and  going.  (TR 
32).  He  claims  to  have  had  the  same  pain  continually 
since  that  time.  Appellee  stated : 

"It  was  when  I  first  got  out  of  bed  and  stepped 
to  my  feet  down  on  the  floor  and  stood  up  is  when 
the  pain  hit  me."  (TR56) 

"Q.  In  other  words,  you  didn't  feel  this  pain  while 
you  were  lying  there  in  bed  ? 

''A.  No,  I  didn't  feel  the  pain  until  I  got  up  and 
stood  up. 
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"Q.  Did  the  pain  when  you  stood  up  at  that  time 
affect  your  neck? 

"A.  Affect  my  neck? 

"Q.  Yes. 

"A.  No.  sir,  I  don't  think  so. 

*'Q.  Now,  after  you  got  back  in  bed,  did  you  have 
occasion  to  call  a  nurse  or  call  a  doctor? 

"A.  Yes. 

"Q.  How  soon? 

"A.  I  called  nurse  and  talked  to  her  and  asked  her 
what  would  cause  that  pain  like  that  and  she  said 
she  didn't  know. 

*'Q.  Did  you  call  your  doctor? 

"A.  No,  I  didn't  call  the  doctor.  They  told  me  that 
the  doctor  would  be  in  to  see  me  later."  (TR  57,  58) 

"Now,  Mr.  Thompson,  between  the  date  of  the 
myelogram  on  the  21st  of  February  and  when  you 
had  your  operation  on  the  cervical  spine  on  the  28th, 
which  was  hurting  worse,  your  legs  or  your  neck  or 
shoulders? 

"A.  Well,  I  believe  my  legs  hurt  the  worst  because 
I  did  take  the  pain  medicine  for  the  pain  in  my  neck 
and  shoulders. 

"Q.  It  would  relieve  that  pain  but  not  your  legs? 

"A.  It  was  strong  enough  to  relieve  it  yes.'"  (TR 
59) 

Exhibit  6,  the  hospital  records,  contradict  appellee's 
statements.  Dr.  Burton  was  asked  to  review  the  record 
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for  the  20th,  21st  and  22nd,  in  relation  to  the  alleged 
onset  of  the  leg  pains.  He  could  find  nothing  but  a 
headache  noted,  admitted  that  after  a  myleogram  a 
headache  and  perhaps  a  backache  around  the  point  of 
injection  was  normal,  and  admitted  that  it  was  certain- 
ly usual  that  if  the  Apellee  had  a  sudden  onset  of  pain, 
called  the  nurse  and  told  her  about,  that  the  same  would 
be  entered  on  the  record.  (TR.  156-158)  Dr.  Kiefer  was 
asked  to  examine  the  same  exhibit  for  the  period  after 
the  myelogram  as  to  whether  there  was  anything  ab- 
normal which  would  indicate  a  recation  to  the  myleo- 
gram. He  stated  there  was  not,  and  that  if  the  appellee 
had  had  a  violent  reaction  to  the  myelogram,  quite  like- 
ly he  would  have  had  increased  temperature  of  at  least 
100  degrees,  from  an  inflammation  reaction  with  a 
corresponding  rise  in  his  pulse.  He  further  stated  that 
any  reaction  to  the  myelogram  should  show  up  in  the 
first  24  hours,  or  by  48  hours  at  most,  none  of  which 
temperature,  pulse  or  other  record  is  shown  on  the 
hospital  records.  (TR  295-96.)  Further,  Dr.  Kiefer,  as 
the  operating  and  attending  physician  following  the 
myelogram  stated  he  had  no  independent  recollection  of 
any  severe  pain  reported  to  him  by  the  appellee  follow- 
ing the  myelogram.  (Tr.  310.) 

Appellee's  witness,  Dr.  Shaw,  likewise  reviewed  the 
record  of  the  hospital  and  to  the  question  of  whether 
the  chart  confirmed  in  any  manner  appellee's  testi- 
mony as  to  extreme  pain  in  his  lower  extremities  after 
the  myelogram,  stated  he  did  not  find  any  indication 
of  such  in  the  way  of  pulse,  temperature  or  remark  of 
nurses  that  indicated  this.  (Tr.  187.)  He  specifically 
testified  that  if  appellee  had  had  such  sudden  and 
severe  pain  which  he  reported  to  the  nurses,  that  it 
would  be  customary  to  have  it  written  down  on  the 
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chart.  ( Tr.  188. )  As  to  any  entry  concerning  pain  in  the 
lower  extremities,  Dr.  Shaw,  as  well  as  the  other  doc- 
tors, could  only  find  an  entry  at  10:30  in  the  morning 
of  February  25th,  stating,  ''resting,  states  funny  pain 
in  left  arm  and  leg,  leg  pain  felt  after  myelogram  is 
gradually  diminishing."  (Tr.  195,  Exhibit  6.)  Then  the 
following  day  at  9 :  00  o'clock  at  night  there  is  an  en  try- 
that  he  complained  of  "aching  pain  in  the  left  leg."  Tr. 
195. 

Dr.  Shaw  further  examined  the  record  to  deter- 
mine whether  there  was  any  particular  medication 
given  which  would  indicate  severe  pain.  His  testimony 
at  Tr.  196-7  shows  the  appellee  complained  of  a  head- 
ache after  the  myelogram,  which  is  fairly  common,  and 
was  given  empirin  compound  No.  3  at  1:30  p.m.  fol- 
lowing the  myelogram.  He  likewise  received  the  same 
compound  at  11:00  p.m.  that  night  and  at  2:00  a.m. 
on  the  22nd.  Further,  at  3  a.m.  on  the  22nd,  the  date 
following  the  myelogram,  he  complained  of  severe  head- 
ache and  distension  of  abdomen  and  hiccups.  He  was 
given  an  enema.  It  was  not  until  2:45  on  the  follow- 
ing day,  the  23rd,  that  he  received  the  next  pain  medi- 
cation and  no  pain  medication  was  given  on  the  24th. 
On  the  25th  he  received  the  same  compound  at  11:30 
in  the  morning,  and  at  9:30  that  night  complained  to 
the  nurse  of  an  aching  pain  in  the  leg  above  noted  and 
was  given  the  same  compound.  On  the  26th  he  was 
given  the  same  compound  at  9  o'clock  in  the  morning. 
That  same  night  he  received  the  compound  at  10:00 
o'clock  and  at  10  a.m.  on  the  morning  of  the  27th  re- 
ceived the  same  compound  for  constant  dull  ache  in  the 
neck.  At  the  same  time,  of  course,  he  complained  of 
numbness  in  the  middle  three  fingers.  At  3:40  that 
afternoon  he  was  given  the  same  compound,  which  was 
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administered  again  at  9  p.m.  that  night  and  at  11:45 
also.  He  went  for  surgery  on  the  next  day,  the  28th. 

Dr.  Shaw,  commenting  on  this  record  of  medication, 
which  he  found  apparently  was  empirin  compound  No. 
3  all  the  way  through,  stated  this  was  not  a  particular- 
ly strong  pain  killing  medicine,  but  an  effective  one, 
and  if  the  appellee  had  had  severe  pain,  he  probably 
would  have  had  a  hypo  administered.  (Tr.  200-201.) 
The  doctor  notes  that  the  amount  of  pain  compound 
given  was  more  or  less  routine.  Dr.  Shaw  finally  states : 

"Q.  In  other  words,  would  you  say  that  from  this 
intermittent  medication  there  was  any  evidence  of 
severe  pain  or  moderate  pain  or  lack  of  pain? 

"A.  Well,  this  is  difficult  to  evaluate  from  the 
chart  actually,  but  this  does  not  indicate  he  was  hav- 
ing extreme  pain."  (Tr.  201.) 

Appellee's  testimony  was  that  the  disability  of  the 
lower  extremities  was  created  by  the  pain,  as  noted 
immediately  following  stepping  out  of  bed  after  the 
myelogram  and  continued  unabated  down  to  the  pres- 
ent time.  (Tr.  57)  After  the  cervical  operation,  the 
mild  pain  medicine  would  stop  the  ache  that  Mr. 
Thompson  reported  to  continue  in  his  neck  and  left 
shoulder,  but  did  not  relieve  the  pain  in  his  legs.  ( Tr. 
43,  59.)  The  nature  of  this  disability  in  the  legs  was 
consistently  reported  to  the  various  doctors  as  pain 
in  the  legs,  cramping  in  the  legs  and  being  able  to  walk 
only  about  four  blocks  before  having  to  sit  down  and 
rest  (Kiefer,  Tr.  303)  (David,  Tr.  210)  (Raaf, 
Tr.  364) .  It  is  to  be  noted  that  there  is  some  difference 
in  the  report  of  the  doctors  and  that  of  Appellee  in  that 
the  Charley  horse  or  cramping  in  the  legs  apparently 
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stopped  after  he  stops  walking  and  again  develops 
only  upon  use  of  the  legs.  When  testifying  as  to  at- 
tempting to  work  in  May  of  1964,  Appellee  made  it 
clear  that  the  legs  cramp  and  hurt  much  worse  when  he 
tries  to  use  them,  such  as  walking  three  blocks.  (Tr. 
37) 

The  nature  of  the  disability  of  Appellee's  lower  ex- 
tremities is  uncertain.  Appellee's  main  medical  wit- 
ness, Dr.  Burton,  examining  him  August  20,  1964, 
stated  it  to  be  "cramping  and  aching  of  muscles 
in  his  legs"  (Tr.  110),  and  called  it  an  adverse  reac- 
tion to  the  dye  used  in  the  myelogram.  Yet  Dr.  Burton 
admits  it  is  impossible  to  know  whether  the  Appellee 
has  arachnoiditis  without  a  biopsy  of  the  tissue  being 
done  (Tr.  170),  and  admits  there  are  insufficient 
symptoms  at  this  time  to  be  certain  that  it  is  arachnoid- 
itis (Tr.  174). 

Concerning  the  incident  of  February  21,  1964,  none 
of  the  professional  witnesses  except  Dr.  Burton  claimed 
its  residual  result  was  related  to  the  cervical  injury, 
and  none  believed  that  it  was  arachnoiditis,  or  was 
able  to  confirm  the  alleged  pain  and  cramping  by  the 
existence  of  any  objective  symptoms.  The  onset  of  the 
leg  disability  was  sudden  and  violent.  Yet  each  doctor 
agrees  that  any  reaction  to  the  myelogram,  which 
is  due  to  irritation  to  the  membranes  of  the  spinal 
cord,  to  cause  such  sudden  pain  would  have  to  have 
been  associated  with  reportable  marked  increase  in 
temperature  and  associated  increased  pulse  rate,  which, 
of  course,  did  not  exist.  Dr.  Raaf,  who  has  actually 
published  on  the  subject,  (TR  381),  testified  specifical- 
ly that  at  the  greatest  extreme,  you  would  not  expect 
any  pain  or  discomfort  in  the  lower  extremities  to  last 
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more  than  a  few  weeks  as  the  result  of  a  myelogram 
(TR  362),  that  he  doubts  the  myelogram  could  have 
triggered  the  present  pain  in  the  legs  (TR  362),  that 
any  reaction  from  irritated  membranes  due  to  the  mye- 
logram is  unusual  if  it  does  not  go  away  within  a  few 
days  to  a  few  weeks  (TR  377),  and  that  since  he  had 
practiced  as  a  neurosurgeon  in  Portland  beginning  in 
1936  he  had  only  observed  one  case  that  he  could  re- 
member of  irritation  from  myelogram  in  the  legs  (TR 
371).  Even  so,  he  had  never  seen  a  case  where  the 
reaction  to  a  myelogram  came  on  with  severe  pain 
within  a  couple  of  hours,  within  the  facts  described  by 
Mr.  Thompson.  (TR  377-78).  Dr.  Raaf  very  specifical- 
ly concluded  that  Appellee's  pain  in  the  lower  extremi- 
ties could  not  be  arachnoiditis  from  the  myelogram  and 
made  a  differential  diagnosis  that  to  the  extent  of 
cramping  or  'charley  horses'  from  walking,  the  pain 
might  clearly  be  indicated  to  be  due  from  intermittent 
claudication  (TR  363-4).  He  thought  it  likely,  except 
for  temporary  aggravation  from  the  myelograms,  to 
be  due  to  preexisting  conditions,  particularly  in  the 
lower  spine  from  the  previous  fusion  operation.  (TR 
376,378,382). 

Dr.  Manley  Shaw,  appearing  for  Appellee,  testified 
as  to  the  incident  following  the  Februarys  myelogram 
that  the  ordinary  reaction  to  the  myelogram  dye  is 
accompanied  by  severe  headaches  and  elevation  of  pulse 
and  temperature  or  respiration  pulse  (TR  187) ,  and  as 
to  the  nature  of  the  pain  in  the  legs,  testified : 

"Q.  Are  you  able  to  definitely  account  for  the  leg 
pain? 

"A.  No,  sir,  this  is  conjectural. 
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"Q.  Do  you  have  an  opinion  as  to  the  cause  of  that 
pain? 

"A.  I  would  judge  because  of  the  fact  that  it  is  ag- 
gravated by  f  orwaixl  bending,  that  possibly  the  nerve 
roots  are  bound  in  adhesions.  Whether  this  is  related 
to  the  myelographic  study  or  residual  of  injury, 
plus  aging,  plus  postsurgical  changes  is  conjectural 
at  this  time."  (TR  180-181) 

"A.  I  don't  believe  the  fusion  in  itself  is  painful 
and  this  seems  solid  by  x-ray  at  the  present  time.  I 
don't  believe  the  fusion  per  se  is  at  fault,  but  this 
would  seem  to  be  some  irritation  of  the  nerve  roots 
probably  by  scar  formation  and  either  progressive 
as  a  result  of  wear  and  tear,  possibly  some  relation 
to  the  irritation  of  the  dye,  possibly  some  relation  to 
the  injury  itself."  (TR  195) 

"Q.  Now,  doctor,  in  your  present  examination  of 
him,  you  were  still  uncertain  as  to  what  the  cause  of 
his  lower  leg  pain  is? 

"A.  Yes,  sir.  In  the  absence  of  neurological 
changes,  I  believe  this  pretty  effectively  rules  out  the 
possibility  of  spinal  cord  tumor  or  a  progressive 
arachnoiditis."  (TR  186) 

Dr.  Kiefer  in  discussing  the  examinations  he  made 
of  the  Appellee  in  the  summer  of  1964  following  all  of 
the  operations  stated  he  found  all  of  the  neurological 
symptoms  in  the  lower  extremities  to  be  normal,  and 
that  ".  .  .  it  is  very  unlikely  .  .  ."  (TR  307)  that  the 
patient  could  have  developed  arachnoiditis  in  a  couple 
of  hours  after  the  myelogram  ".  .  .  because  it  takes 
time  to  develop  scar  tissue  in  arachnoiditis."  (TR  307) . 
He  thought  further  the  cramping  of  the  legs  indicated 
intermittent  claudication  (TR  304,  310).  Dr.  Kiefer 
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definitely  ruled  out  arachnoiditis,  as  not  verified  by  the 
symptoms  and  as  extremely  rare  (TR  313).  Likewise 
Dr.  Coughlin,  whose  deposition  was  read  by  the  Appel- 
lee, stated: 

"In  my  examination  I  considered  the  possibility  of 
his  having  arachnoiditis.  I  felt  that  very  probably 
he  did  not  have  it."  (TR279) 

Dr.  Shaw  stated  that  the  total  number  of  accidents 
which  Appellee  had  had  were  a  ''material"  part  of  his 
present  disability  (TR  184),  that  his  loss  of  hearing 
of  forty-one  percent  in  one  ear  and  thirty-one  per 
cent  in  the  other  (TR  184)  would  make  it  difficult 
for  him  to  be  alert  and  avoid  dangerous  situations 
(TR  193),  and  that  the  disability  he  found  existing 
in  the  legs  was  a  material  part  of  the  Appellee's  in- 
ability to  carry  on  his  work.  (TR  194).  Dr.  Raaf 
similarly  stated  that  his  previous  osteoarthritis 
accounted  for  part  of  his  present  disability  and  that 
without  it  his  neck  symptoms  would  have  subsided 
quickly  after  the  accident  (TR  373),  that  the  residual 
difficulties  on  the  lower  legs  were  due  to  preexisting 
conditions  (TR  376,  378,)  and  that  the  flare  up  of  pain 
after  the  myelogram  was  for  the  previous  operation 
for  which  fusion  had  been  done.  (TR  361,  362). 

In  any  event,  it  appears  from  Appellee's  testimony 
that  whatever  caused  it  was  sudden,  unexpected  and 
apparently  severe.  Even  Dr.  Burton  agrees  that  if 
it  was  the  result  of  the  myelogram  it  was  highly  un- 
usual (TR  158)  as,  of  course,  did  all  the  other  doctors. 
Stepping  out  of  bed  through  whatever  mechanism 
acted  caused  this  sudden,  unusual  and  severe  result. 
It  is  also  uncontradicted  that  this  last  event,  a  separate 
incident,  and  one  happening  outside  of  the  insurance 
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period,  has  only  created  a  total  disability  of  the  Ap- 
pellee, if  he  is  totally  disabled,  because  of  accumula- 
tion. Thus,  Dr.  Burton  stated: 

"My  feeling  on  that  would  be  that  each  succeed- 
ing accident,  no  matter  who  has  it,  each  succeeding 
accident  is  going  to  leave  its  toll.  There  finally  has 
to  be  one  that  is  the  straw  that  breaks  the  camel's 
back."  (TR  168) 

Dr.  Shaw  spoke  much  in  the  same  terms : 

"Q.  Doctor,  if  Mr.  Thompson  did  not  have  what 
occurred  after  the  myelogram,  whether  it  is  related 
to  it  or  not  I  don't  know,  but  if  he  didn't  get  this 
disability  he  presently  has  in  his  extremities,  lower 
legs,  would  this  affect  your  opinion? 

''A.  He  was  working,  I  gather,  in  the  same  ca- 
pacity as  a  working  supervisor  prior  to  this  injury. 
In  other  words  this  seems  to  be  the  sti-aw  that  broke 
the  camel's  back."  (TR  193, 194) 

Again,  that  the  preexisting  infirmities  causing  disa- 
bility by  accumulation  with  the  present  disabilities  is 
shown  by  Dr.  Raaf's  testimony  that  the  present  symp- 
toms in  the  lower  extremities  was  due  to  injuries  and 
conditions  existing  prior  to  the  September  9  fall.  ( TR 
376) 

D.     WHETHER  APPELLEE  IS  TOTALLY 
DISABLED 

If  the  injuries  of  the  Appellee  are  within  the  pro- 
visions of  the  policy  previously  quoted,  he  is  entitled 
to  the  payment  for  total  disability  as  follows : 

"After  one  year  of  'continuous  total  disability' 


30  hisurance  Compamj  of  North  Aynerica 

and  if  the  insured  is  then  'permanently  and  totally 
disabled'  the  company  will  pay  a  permanent  total 
disability  benefit . . ." 


<<  </ 


'Continuous  total  disability'  which  must  result 
from  such  injuries  and  commence  within  365  days 
after  the  date  of  accident,  means  the  insured's  com- 
plete inability  during  the  first  year  thereof  to  per- 
form every  duty  of  his  occupation." 

''  'Permanent  and  total  disability'  means  the  in- 
sured's complete  inability  after  one  year  of  continu- 
ous total  disability  as  defined  above,  to  engage  in  an 
occupation  or  employment  for  which  the  insured  is 
fitted  by  reason  of  education,  training  or  experience 
for  the  remainder  of  his  life."  (R  37,  57;  Exhibit  4, 
TR57) 

The  statements  that  follow  concerning  whether  he  was 
totally  disabled,  do  not  concede  from  what  source  such 
disability  may  have  arisen. 

Following  the  cervical  operation  of  February 
28,  1964,  the  evidence  is  uncontradicted  that  he  re- 
ceived considerable  relief  from  the  injuries  from  the 
September  9  fall.  The  evidence  is  uncontradicted  that 
the  laminectomy  was  the  proper  treatment,  and  that 
the  removal  of  the  lamina  as  opposed  to  attempting  to 
remove  the  herniated  cervical  disc,  was  the  conserva- 
tive and  proper  way  to  handle  the  injuiy.  There  is  no 
atrophy  of  any  of  the  muscles  involved  which  proves 
there  was  no  damage  to  the  motor  nerves.  Only  slight 
damage  was  indicated  to  the  sensory  nerves  due  to 
a  limited  sense  of  feel  on  two  or  three  fingers  in  the 
left  hand  and  the  lower  side  of  the  left  forearm.  Some 
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degree  of  limitation  of  motion  in  the  neck  existed, 
but  whether  it  was  due  to  the  accident  or  preexisting 
conditions  is  uncertain. 

The  other  areas  of  disability  concern  the  major  loss 
of  hearing  in  both  ears,  a  major  disability  rating  con- 
cerning the  burns  on  the  hands  from  the  fire  of  May, 
1963,  the  considerable  loss  of  motion  in  the  low  back 
from  the  1948  fusion  operation,  the  reduced  vital  ca- 
pacity in  the  lungs,  both  from  the  fire  of  May,  1963, 
and  preexisting  conditions  of  some  chronic  bronchitis 
and  emphysema  and  generalized  hardening  of  the  ar- 
teries and  arthritis. 

In  relation  to  this  health  picture,  the  policy  provi- 
sions require,  after  a  year  of  continuous  total  disability, 
which  is  the  inability  of  the  Appellee  to  perform  "ev- 
ery duty  of  his  occupation,"  that  Appellee  be  "per- 
manently and  totally  disabled."  Appellee  to  be  per- 
manently disabled,  must  be  unable  to  engage  in  "an 
occupation  or  employment"  for  which  he  is  reasonably 
suited  by  education,  training  or  experience.  The  record 
shows  that  for  a  man  of  55  years  of  age,  Mr.  Thompson 
is  able  to  read,  although  he  uses  reading  glasses, 
and  has  no  trouble  in  writing  letters  and  filling  out 
forms.  (TR  391.)  He  has  been  a  supervisor  at  the 
intermediate  level  on  heavy  construction,  supervis- 
ing anywhere  from  30  to  150  men,  and  has  engaged 
in  training  men  in  the  operation  of  equipment  he  used. 
He  has  had  experience  in  South  America  as  well  as  the 
near  East,  including  dealing  with  foreign  local  officials. 
He  is  able  to  drive  a  car,  he  qualifies  for  a  driver's 
license  (TR  68)  and  is  able  to  get  around  to  such 
things  as  visiting  for  a  few  days  at  a  cattle  camp 
where  his  daughter  and  her  husband  worked  (TR  71). 
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While  living  at  Leadore  in  the  severe  winter,  down 
to  35  degrees  below  zero,  he  was  able  to  walk  back 
and  forth  to  the  post  office,  a  few  blocks,  to  get  the 
mail  (TR  71,  73).  He  is  able  to  dress  and  shave  him- 
self without  any  difficulty,  other  than  trouble  in 
getting  his  shoes  and  socks  on,  (TR  73)  The  evidence 
further  shows  the  only  employment  he  has  tried  to 
carry  on  since  the  accident  of  September  9,  1963,  was 
in  May  of  1964  when  he  tried  sweeping.  Since  that 
time  he  has  made  no  application  for  any  type  of  work 
and  just  drew  unemployment  compensation  as  long  as 
he  could  (TR  74).  He  has  no  difficulty  sitting  if  or 
periods  of  time.  There  is  nothing  in  the  record  that 
would  show  within  the  policy  terms  that  there  was 
no  occupation  or  employment  in  which  he  could  en- 
gage by  reason  of  experience,  training  or  education. 

E.     OTHER  FACTUAL  POINTS 

The  facts  concerning  other  gi'ounds  upon  which  this 
appeal  are  based  are  set  forth  in  the  specification  of 
errors  or  in  the  legal  arguments  concerning  the  in- 
dividual points  of  procedure  during  the  trial,  instruc- 
tions and  motions. 

Ill 

QUESTIONS  PRESENTED 

The  specifications  of  errors  are  set  forth  in  Exhibit 
"A"  hereto  and  made  a  part  hereof.  While  the  questions 
presented  are  more  fully  set  forth  in  the  summary  of 
argument  hereafter,  the  basic  questions  are  as  follows. 

Did  the  Appellee  meet  the  burden  of  proof  to  bring 
him  within  the  coverage  of  the  accident  policy  by  show- 
ing that  the  bodily  injuries  caused  by  the  accident  of 
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September  9,  1963,  were  not  within  the  exclusions  of 
the  policy  for  illness,  disease  and/or  bodily  infirmity, 
etc.,  and  resulting  directly  and  independently  of  all 
other  causes  from  said  accident? 

If  Appellee's  proof  meets  said  burden,  did  Appellee 
meet  the  burden  of  proof  that  after  the  existence  of 
one  year  of  continuous  total  disability  commencing 
within  365  days  after  the  accident  of  September  9, 
1963,  he  was  totally  and  permanently  disabled  from 
engaging  in  an  occupation  or  employment  for  which 
he  might  be  fit  by  reason  of  education,  training  or  ex- 
perience? 

Was  the  action  of  the  Court  in  ruling  on  evidence 
during  the  trial,  and  in  ruling  on  the  motions  for  vol- 
untary dismissal,  directed  verdict,  judgment  not- 
withstanding the  verdict,  and  new  trial  prejudicial 
error? 

IV.  SPECIFICATION  OF  ERRORS 

The  trial  court  erred  in  the  following  particulars : 

1.  The  Court  erred  in  denying  the  motion  of  Appel- 
lant for  a  directed  verdict  in  favor  of  defendant  and 
against  the  plaintiff,  which  motion  is  shown  on  TR 
416-418,  and  including  the  grounds  set  forth  on  the 
motion  of  Appellant  for  involuntary  dismissal  as  set 
forth  at  TR  283-288. 

2.  The  Court  erred  in  denying  Appellant's  motion 
for  judgment  notwithstanding  the  verdict,  which  mo- 
tion is  set  forth  at  R  187  through  192,  and  denied  by 
order  of  December  8,  1965  (R  217). 

3.  The  Court  erred  in  denying  Appellant's  alternate 
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motion  for  a  new  trial  set  out  at  R  194-200,  by  order 
of  December  8,  1965,  R  217. 

4.  The  Court  erred  in  giving  Instruction  No.  11,  ^  2, 
TR  423,  reading, 

"You  are  further  instructed  that  legal  notice  and 
proof  of  loss  were  timely  made," 

upon  the  grounds  of  objection  that  Appellant  requested 
the  wording  of  Requested  Instruction  No.  2,  R.  155 
(TR  423,  line  10),  both  as  to  the  twenty-days  notice 
and  as  to  the  "...  question  about  when  the  year  ac- 
tually starts,"  (TR  423)  and  the  requested  instruc- 
tion desired  was : 

"Finally,  you  must  find  plaintiff  submitted  writ- 
ten proof  of  loss  within  90  days  after  the  running  of 
said  full  year  of  continuous  total  disability  and  after 
submitting  proof  of  loss,  did  not  commence  any  ac- 
tion in  court  until  expiration  of  60  days  after  such 
proof  of  loss."  (R  155) 

This  was  clearly  error  where  the  court  in  Instruction 
No.  13,  ][2,  TR.  435,  instructed  as  an  issue  for  the  jury 
that  plaintiff  had  to  prove  the  365  days  had  elapsed 
after  the  accident,  showing  an  issue  of  fact  still  existed 
as  to  whether  or  not  the  proof  was  timely  (TR  435). 
The  Court  assumed  the  objection  which  had  been  made 
in  prior  argument  (TR  423),  which  argument  is  set 
forth  at  TR  286-88,  relating  fully  to  whether  the  20 
days  or  reasonable  time  had  expired  after  the  loss  had 
occurred  and  whether  there  had  been  an  expiration  of 
365  days  before  the  loss  had  occurred,  before  the  proof 
of  loss  could  be  filed.  This  was  error  because  of  lack 
of  evidence  as  to  when  the  proof  of  loss  was  filed,  and 
there  was  a  jury  issue,  in  any  event,  as  to  inferences 
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relating  to  that  date  and  as  to  whether  a  full  year  of 
continuous  total  disability  had  expired;  further  the 
instruction  totally  left  out  a  relationship  between 
whether  the  full  year  had  run  and  the  date  of  the  filing. 

5.  The  Court  erred  in  refusing  to  give  Appellant's 
Requested  Instruction  No.  2,  R  155,  set  forth  above 
in  Specification  4,  on  Appellant's  objection  as  likewise 
set  forth  in  Specification  4  immediately  foregoing. 
The  basis  of  the  objection  for  not  giving  said  instruc- 
tion was  that  the  Court  did  not  instruct  the  jury  pro- 
perly on  the  relationship  between  the  time  for  filing 
of  the  proof  of  loss  and  the  expiration  of  the  365  days 
of  total  continuous  disability  (TR  423) . 

6.  The  Court  erred  in  giving  Instruction  13,  T|4,  TR 
436,  reading: 

"In  order  to  recover,  the  plaintiff  must  prove,  by 
a  preponderance  of  the  evidence,  as  in  these  instruc- 
tions defined,  each  of  the  following: 


*  *  * 


4.  That  such  disability  resulted  directly  and  in- 
dependently of  all  other  causes  from  bodily  injuries 
caused  by  the  accident." 

Appellant  objected  to  this  instruction  at  TR  424,  re- 
questing there  be  added  thereto  the  disease  and  bodily 
infirmity  portion  of  the  exclusion  clause  of  the  policy, 
and  secondly,  that  it  could  not  include  disability  caused 
by  another  accident  following  the  September  9,  acci- 
dent. These  were  denied  by  the  Court,  on  the  basis 
that :  "I  feel  'directly  and  independently'  must  be  all 
inclusive,"  (TR  424,  line  14),  which  is  contrary  to  the 
policy  wording. 
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7.  The  Court  erred  in  giving  Instruction  13,  P2 
and  3,  TR  435-36,  reading: 

"In  order  to  recover,  the  Plaintiff  must  prove,  by 
a  preponderance  of  the  evidence  as  in  these  instruc- 
tions defined,  each  of  the  following : 


*  *  * 


2.  That  the  plaintiff  became,  continuously  for 
three  hundred  and  sixty-five  days  after  said  accident, 
so  disabled  as  to  be  completely  unable  during  said 
period  to  perform  every  duty  of  his  occupation. 

3.  That  the  plaintiff  became,  v^^ithin  three  hundred 
and  sixty-five  days  after  said  accident,  totally  and 
permanently  disabled  from  performing  in  the  usual 
and  customary  manner  an  occupation  or  employ- 
ment for  which  he  is  fitted  by  reason  of  his  train- 
ing, experience  or  education  for  the  remainder  of 
his  life." 

Appellant  objected: 

**I  think  paragraph  2  of  13  and  3  should  state  the 
two  differences.  Paragraph  2  should  be  continuously 
totally  disabled  for  the  first  year  after  the  disability 
and  paragraph  3  should  be  total  disability  there- 
after." (TR  421) 

Instead,  paragraph  2  speaks  of  the  three  hundred  sixty- 
five  days  without  noting  the  proof  of  loss  must  come 
"after"  it,  and  more  seriously  in  paragraph  3  states 
the  total  and  permanent  disability  can  commence 
"within  three  hundred  sixty-five  days  after  said  ac- 
cident," which  is  contrary  to  the  policy  that  it  can 
only  occur  after  said  time. 

8.  The  Court  erred  in  failing  to  give  Appellant's 
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Requested  Instruction  No.  4,  R  157,  which  reads  as 
follows : 

"I  instruct  you  that  the  accident  insurance  policy 
which  plaintiff  is  covered  by  does  not  cover  losses 
or  disabilities  which  are  brought  about  either  di- 
rectly or  indirectly,  in  whole  or  in  part,  caused  by  or 
resulting  from  any  illness,  disease,  bodily  infirmity 
or  bacterial  infection  other  than  one  as  a  consequence 
of  a  cut  or  wound  in  the  accident.  The  policy  insures 
only  against  disabilities  resulting  directly  and  in- 
dependently of  all  other  causes  from  bodily  injuries 
caused  by  accident.  I  also  instruct  you  that  said 
policy  of  accident  insurance  would  not  insure  plain- 
tiff against  any  other  accident  occurring  to  him 
outside  of  the  time  the  policy  existed,  September  1, 
1963,  to  October  31,  1963. 

I  further  instruct  you  that  before  you  may  find 
for  the  plaintiff,  you  must  find  that  any  disability 
which  plaintiff  presently  suffers  falls  within  the 
coverage  of  the  policy.  I  instruct  you  that  the  term 
'bodily  infirmity"  as  used  in  the  policy  means  some- 
thing more  than  minor  and  passing  or  transient 
disabilities  which  leave  no  permanent  effect,  but 
does  include  the  disabilities  which  plaintiff  suffered, 
if  any,  from  previous  accidents,  illnesses,  and  super- 
susceptibility  or  allergies  to  drugs  unusual  to  the 
average  person.  Such  exception  does  include  dis- 
ease, which  I  instruct  you  is  defined  as  an  illness 
or  sickness  and  includes  a  disturbance  of  any  func- 
tion or  structure  of  any  organ  or  part  of  the  body. 
The  exclusion,  however,  does  not  include  a  disease 
caused  directly  by  the  accident  itself. 

Therefore,  if  you  find  from  the  preponderance  of 
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the  evidence  that  a  disease  or  bodily  infirmity  ex- 
isted as  herein  defined,  and  said  items  contributed, 
in  whole  or  in  part  to  the  disability  of  plaintiff,  you 
may  not  find  for  the  plaintiff." 

The  error  in  failing  to  give  this  requested  instruction 
is  noted  in  the  immediately  foregoing  specification, 
as  being  a  misinterpretation  of  the  policy  to  leave  out 
the  excluded  items  in  determining  the  coverage  of  it 
from  an  accident. 

9.  The  Court  erred  in  giving  Instruction  15,  TR  437, 
as  follows : 

''You  are  hereby  instructed  that  the  term  'acci- 
dent' as  used  in  the  policy  is  defined  as  an  act  which 
is  not  natural  or  probable  and  should  not  reasonably, 
under  all  the  circumstances,  have  been  foreseen." 

Appellant  objected  on  the  grounds  that  the  definition 
of  accident  given  deleted  the  last  clause  of  Requested 
Instruction  No.  5  and  the  Court  refused  to  reinstate 
that  deletion  (TR  425).  The  grounds  of  the  objection 
are  that  the  definition  as  given  is  quoted  from  the  Idaho 
Supreme  Court  Opinion  in  O'Neil  v.  New  York  Life 
Insurance  Company,  65  Idaho  722, 152P.2d707  (1944). 

10.  The  Court  erred  in  not  giving  Appellant's  Re- 
quested Instruction  No.  5,  R  158,  as  follows: 

"You  are  hereby  instructed  that  the  term  'acci- 
dent' as  used  in  the  policy  is  defined  as  an  act  which 
is  not  natural  or  probable  and  should  not  reason- 
ably, under  all  of  the  circumstances,  have  been  fore- 
seen, and  is  tragically  out  of  proportion  to  the  triv- 
ial cause." 
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The  last  clause  of  this  was  requested  to  be  inserted 
in  the  instruction,  and  was  specifically  rejected  (TR 
425 ) .  The  grounds  for  its  being  inserted  are  given  in 
Specification  9  immediately  foregoing. 

11.  The  Court  erred  in  giving  Instruction  16,  TR 
437,  as  follows : 

"Evidence  has  been  received  of  injuries  suffered 
by  the  plaintiff  prior  to  the  accident  of  September 
9, 1963.  You  may  consider  this  evidence  in  determin- 
ing whether  or  not  the  disability  claimed  by  the 
plaintiff  resulted  directly  and  independently  of  all 
other  causes." 

Appellant  objected  that  this  instruction  was  inadequate 
because  it  left  out  the  exclusion  words  of  the  policy 
and  requested  that  they  be  added.  The  Court  rejected 
the  same  (TR  425).  These  exclusionary  words  should 
have  been  incorporated  herein  in  order  that  the  jury 
would  have  the  correct  definition  of  the  policy's  cover- 
age. 

12.  The  Court  erred  in  rejecting  Appellant's  Re- 
quested Instruction  No.  6,  R.  159,  as  follows: 

"I  instruct  you  that  even  though  you  may  believe 
from  the  evidence  the  plaintiff  suffers  disability 
from  the  cervical  spine  injury  of  September  9,  1963, 
yet,  if  you  further  find  from  the  evidence  that  the 
present  disability  suffered  by  the  plaintiff  results 
from  a  combination,  concurrent  and  working  to- 
gether with  disease  or  bodily  infirmity  not  caused 
by  the  accident  of  September  9,  1963,  whether  ex- 
isting before  or  after  the  September  accident,  the 
court  then  instructs  you  that  you  cannot  find  for  the 
plaintiff  in  this  case,  because  the  disabilities  of  the 
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plaintiff,  if  any,  are  not  within  the  terms  of  the 
policy." 

This  was  rejected  by  the  Court's  notation  on  the  re- 
cord, R.  159,  and  is  included  in  the  request  of  Appel- 
lant in  objecting  to  Instruction  16  because  of  the  words 
left  out  of  such  instruction.  It  includes  also  the  run- 
ning objection  of  the  Appellant  referred  to  by  the  Court 
at  TR  423,  lines  21-23,  and  included  Appellant's  ob- 
jections as  noted  in  TR  424,  lines  9-11.  The  request 
should  have  been  granted  in  order  to  advise  the  jury 
of  the  relationship  of  the  accident  of  September  9, 
1963,  and  the  prior  or  later  diseases  and  bodily  in- 
firmities. 

13.  The  Court  erred  in  giving  Instruction  17,  TR 
437,  reading  as  follows : 

*'If  you  find  that  the  plaintiff  suffered  an  accident 
on  September  9,  1963,  resulting  in  injury  to  his 
cervical  spine,  you  are  instructed  that  the  plaintiff 
was  under  an  obligation  to  submit  to  reasonable  med- 
ical treatment  in  order  to  alleviate  the  injury  and 
minimize  the  possibility  of  any  disabling  effects 
therefrom." 

Appellant  objected  to  this  instruction  at  TR  425,  stat- 
ing: "There  must  be  added  to  it  that  the  Appellant  is 
not  responsible  if  in  normal  treatment  bizarre  and 
unusual  results  occur,"  but  the  Court  rejected  the 
request.  As  Appellant  clearly  is  not  liable  for  unusual 
results  of  medical  treatment,  or  for  unrelated  acci- 
dents that  may  have  happened  during  medical  treat- 
ment, the  instruction  is  misleading  without  the  addi- 
tional provision. 
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14.  The  Court  erred  in  rejecting  Appellant's  Re- 
quested Instruction  No.  8,  R.  161,  as  follows: 

"If  you  find  from  the  evidence  that  Plaintiff  did 
sustain  an  injury  to  his  neck  on  September  9,  1963, 
as  alleged,  and  that  thereafter  in  the  treatment  of 
such  injury  he  was  given  a  myelogram  on  February 
21,  1964,  after  which  he  suffered  a  violent,  unusual, 
unexpected  and  untoward  result  which  caused  dis- 
ability in  the  lower  extremities  of  plaintiff,  which 
contributed  and  joined  with  the  neck  injury  of  plain- 
tiff to  cause  his  present  disability,  in  such  event 
plaintiff  is  not  entitled  to  recover  and  your  verdict 
should  be  for  the  defendant. 

''If  you  find,  however,  from  all  the  evidence,  that 
the  myelogram  did  not  result  in  any  unusual,  unto- 
ward or  unexpected  results  in  causing  the  disability 
of  the  lower  extremities  and  that  such  disability  as 
a  result  of  a  myelogram  could  be  reasonably  expected 
to  develop  as  a  result  of  the  injury  to  the  neck,  and 
was  not  due  to  any  disease  or  infirmity  of  plaintiff, 
then  I  instruct  you  that  the  development  of  the  dis- 
ability to  the  legs  as  a  result  of  the  myelogram  are 
neither  causes  of  the  injury  nor  disease  or  bodily 
infirmity  excluded  from  the  coverage  of  the  policy, 
and  you  may  hold  a  verdict  for  the  plaintiff." 

Appellant  objected  to  the  failure  of  the  Court  to  in- 
clude the  provisions  of  the  first  paragraph  of  Re- 
quested Instruction  8,  in  both  Instructions  No.  17  and 
No.  18,  TR  425,  dealing  with  normal  medical  treat- 
ment in  relation  to  the  cervical  spine  and  the  myelo- 
gram being  necessary  to  deal  with  the  injuries  of  the 
cervical  spine.  Specifically  in  objecting  to  Instruction 
18,  the  Appellant  requested  there  be  added  to  it  word- 
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ing  that  ''If  the  result  then  is  unusual  and  bizarre, 
it  would  not  be  within  our  responsibility."  (TR  425, 
line  24.)  These  requests  were  in  effect  the  wording  of 
the  requested  instruction  and  were  required  by  Idaho 
law  concerning  the  results  of  medical  treatment. 

15.  The  Court  erred  in  giving  Instruction  18,  TR 
437-8,  as  follows: 

"If  you  find  that  in  February,  1964,  the  plain- 
tiff underwent  myelographic  studies  and  a  surgical 
operation  of  a  cervical  spine  and  that  such  myelo- 
graphic studies  and  surgical  operation  were  from  a 
medical  standpoint  necessary  to  deal  properly  with 
the  effects  of  the  injuries  suffered  by  the  plaintiff 
on  September  9,  1963,  and  if  you  further  find  that 
the  effects  of  either  the  said  myelographic  studies 
or  surgical  operation  resulted  in  or  contributed  to 
plaintiff's  present  disabilities,  you  are  instructed 
that  the  consequence  following  from  the  myelo- 
graphic studies  and  the  surgery  are  to  be  regarded 
by  you  the  same  as  though  they  had  followed  the 
injury  of  September  9,  1963,  without  any  interven- 
ing medical  treatment  or  surgery." 

Appellant  objected  to  this  in  total  (TR  425),  and  re- 
quested the  additional  provisions  noted  in  the  imme- 
diately foregoing  Specification  as  to  unusual  and  bi- 
zarre results  from  treatment.  It  is  contrary  to  law  to 
hold  the  Appellant  liable  within  the  policy  for  unex- 
pected and  unusual  results  of  even  normal  medical 
treatment,  aside  from  ones  which  may  be  caused  by  pre- 
existing disabilities. 

16.  The  Court  erred  in  refusing  to  give  Appellant's 


vs.  Thomas  J.  Thompson  43 

Requested  Instruction  No.  7,  R.  160,  reading  as  follows : 

"I  instruct  you  that  even  though  you  may  find 
from  a  preponderance  of  the  evidence  that  the  Plain- 
tiff is  permanently  and  totally  disabled  at  the  present 
time,  nevertheless  you  must  further  find  from  what 
sources  said  disability  arose.  Testimony  has  been  pre- 
sented in  this  case  that  Plaintiff  suffers  from  disa- 
bility arising  from  injuries  suffered  from  the  acci- 
dent of  September  9,  1963,  during  the  period  in 
which  the  accident  policy  existed  and  from  an  event 
which  the  jury  could  find  to  be  an  accident,  and 
testimony  has  been  presented  that  the  present  disa- 
bilities of  the  Plaintiff,  if  any,  could  also  have  come 
from  causes  excluded  from  the  coverage  of  the 
policy ;  and  testimony  has  been  given  from  which  the 
jury  could  find  that  the  present  disability  of  Plain- 
tiff resulted  from  a  combination,  concurrence,  and 
working  together  with  causes  from  the  September 
9,  1963,  accident  within  the  coverage  of  the  policy 
and  causes  excluded  from  the  policy. 

Therefore,  the  Coui*t  instructs  the  jury  that  if  you 
find  as  a  fact  that  the  disability  of  the  Plaintiff  re- 
sulted from  a  combination,  concurrence  and  work- 
ing together  of  causes  within  the  coverage  of  the 
policy  of  insurance  and  causes  excluded  from  the 
coverage  of  the  policy  of  insurance,  the  court  in- 
structs you  that  Plaintiff  is  not  entitled  to  recover 
in  this  action." 

This  is  the  basic  matter  which  was  urged  upon  the 
Court  in  each  instance  relating  to  the  'directly  and  in- 
dependently of  all  other  causes'  clause,  and  rejected 
each  time  by  the  Court.  (TR  424,  lines  10  and  14)  The 
jury  was  not  properly  instructed  to  consider  whether 
or  not  the  reaction  to  the  event  of  February  21,  1964, 
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was  a  normal  and  usual  thing  or  a  violent,  unsual  and 
unexpected  thing.  The  law  required  that  they  be  so  in- 
structed. The  Court  rejected  it  by  so  marking  it. 

17.  The  Court  erred  in  Instruction  No.  10  in  Tj  2, 
TR  433,  reading  as  follows : 

"The  Defendant  denies  that  Plaintiff  is  entitled 
to  the  benefits  of  the  policy,  contending  that  De- 
fendant is  not  totally  and  permanently  disabled ;  that 
even  if  he  were,  such  disability  did  not  result  directly 
and  independently  of  all  other  causes  from  bodily 
injuries  caused  by  any  accident  occurring  while  the 
policy  was  in  force.  Defendant  contends  that  disa- 
bility, if  any,  arose  in  part  from  preexisting  bodily 
infirmities  of  Plaintiff.  Alternatively,  Defendant 
contends  that  if  the  result  of  the  diagnostic  treat- 
ment of  the  Plaintiff  on  February  21,  1964,  by  way 
of  a  myelogram,  materially  contributed  to  plaintiff's 
disability,  that  such  event  constituted  an  accident 
and  that  such  accident  occurred  after  the  insurance 
coverage  was  discontinued." 

Appellant  objected  that  it  was  not  the  diagnostic 
treatment,  it  was  the  unusual  result  which  was  con- 
tended to  cause  the  disability,  to  which  the  Court  said : 
"I  will  put  those  words  in."  (Tr.  422,  lines  18  and  23) 
Appellant  also  objected  that  the  instruction  used  the 
word  that  the  event  constituted  "an  accident"  and  there 
was  confusion  as  to  which  accident  might  be  referred 
to.  Appellant  requested  an  additional  word  "another" 
accident.  The  Court  denied  this.  (TR  423,  line  4)  It 
was  material  eri'or  to  mislead  the  jury  in  stating  the 
Appellant's  contentions  were  that  the  myelogram  ma- 
terially contributed  to  the  disability. 
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18.  The  Court  erred  in  rejecting  evidence  offered 
on  behalf  of  Appellant,  to  wit : 

(a)  Appellant  asked  Appellee  under  cross-examina- 
tion what  he  received  in  pay  while  working  on  the  Iran 
job.  Appellee's  counsel  objected  that  it  was  not  material 
or  relevant.  (TR  389)  The  Court  sustained  the  ob- 
jection (TR  390)  Appellant  made  an  offer  of  proof 
quoting  from  a  previous  deposition  of  Appellee,  which 
offer  was  rejected  by  the  Court  without  further  ob- 
jection from  Appellee's  counsel.  (TR  396)  The  evi- 
dence shows  a  substantial  salary  was  received  by  Ap- 
pellee, and  this  was  material  and  relevant  in  judging 
the  ability  of  the  Appellee  to  carry  on  other  work.  It 
clearly  showed  his  abilities  were  not  related  mainly 
to  manual  labor  as  was  sometimes  implied  in  the  case. 
It  was  material  error. 

(b)  Appellant  asked  Appellee  on  cross-examination 
if  he  was  still  of  the  opinion  as  set  forth  in  the  verified 
complaint,  Exhibit  12,  that  his  present  disability  arose 
immediately  after  the  accident  of  September  9.  Appel- 
lee's counsel  objected  without  stating  any  grounds  be- 
cause of  the  Court's  interruption  and  the  Court  su- 
stained the  objection.  (TR  85-86)  Verified  pleadings 
certainly  can  be  used  to  impeach  or  refresh  the  mem- 
ory of  a  witness,  and  preventing  the  Appellee  from 
answering  was  material  error. 

(c)  Appellant  asked  the  Appellee  to  read  Exhibit 
10,  the  amended  claim  to  the  Industrial  Accident  Board 
of  the  State  of  Idaho  as  to  the  1963  injury,  and  as  to 
paragraph  7  on  page  3  to  say  whether  he  still  agreed 
with  what  was  set  forth  there.  Appellee  objected  with- 
out stating  any  grounds  because  of  the  interruption  of 
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the  Court  (TR  84,  line  21),  the  Court  stating  the 
grounds  he  wanted  and  requesting  the  Appellee  to  make 
objection  on  those  grounds.  Appellee  did  so  and  was 
sustained.  (TR  85)  This  was  substantial  error  as  the 
pleading  of  the  Appellee  on  the  same  accident  in  a  dif- 
ferent form  which  substantially  and  materially  contra- 
dicted his  present  testimony  was  certainly  proper  at 
least  for  impeachment  purposes.  The  Industrial  Acci- 
dent amended  claim  clearly  set  forth  that  the  present 
disability  of  the  plaintiff  was  in  part  an  accumulation 
from  prior  accidents. 

19.  The  Court  erred  in  admitting  into  evidence  Ex- 
hibit 20  offered  on  behalf  of  Appellee,  a  report  of 
medical  examination  made  by  Morrison-Knudsen  Co. 
for  its  own  purposes.  Appellant  objected  that  because 
of  lack  of  identification  by  the  person  having  control 
and  custody  of  it,  it  was  hearsay  (TR  244),  that  it 
was  prepared  wholly  in  relation  to  other  matters  not 
binding  on  Appellant  and  was  irrelevant  and  imma- 
terial (TR  245),  and  that  there  was  no  evidence  that 
it  represented  the  complete  report  of  the  doctor  as  it 
may  have  existed  in  the  files  of  the  company  (TR  246) . 
The  Court  admitted  the  exhibit  after  the  Court  re- 
marked three  times  to  the  effect  that  Appellant's  ob- 
jections were  going  to  make  the  Court  have  to  take  a 
recess  to  find  the  proper  officer,  after  the  Court  com- 
mented on  the  contents  of  the  exhibit,  and  after  the 
Court  asked  the  witness  questions  trying  to  lay  a  suf- 
ficient foundation  for  placing  it  in  the  record.  Further, 
no  evidence  was  offered  as  to  the  position  of  the  medical 
examiner  with  the  company  or  the  procedure  by  which 
the  document  reached  the  files,  if  it  did,  of  the  com- 
pany. Appellant  was  prejudiced  by  the  content  of  the 
exhibit,  the  Court's  comment  upon  its  content  to  the 
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jury,  and  the  Court's  remarks  to  Appellant  concerning 
objecting  to  it. 

20.  The  Court  erred  in  rejecting  exhibits  offered  on 
behalf  of  Appellant,  to  wit : 

(a)  Appellant  offered  Exhibit  12,  the  verified  com- 
plaint, particularly  paragraph  III  thereof.  Appellee's 
objection  gave  no  ground,  but  the  Court  sustained  the 
objection  raised  and  provided  the  grounds  as  irrelevant 
and  incompetent.  (TR  86)  Appellant  offered  it  to  show 
prior  inconsistencies. 

(b)  The  Appellant  offered  Exhibit  10,  paragraph 
7  thereof,  which  exhibit  was  a  copy  of  the  amended 
claim  of  the  Appellee  to  the  Industrial  Accident  Board 
of  Idaho  conceiTiing  the  Sepember,  1963,  injury.  Appel- 
lee commenced  to  state  an  objection,  the  Court  inter- 
rupted and  provided  the  basis  for  it,  and  then  sustained 
the  same.  (TR  84-85)  Authenticity  was  stipulated, 
and  the  document  was  relevant  and  material  as  it  re- 
lated to  the  same  accident  involved  in  the  case,  and 
certainly  was  material  for  impeachment  purposes  on  a 
prior  inconsistent  statement. 

(c)  The  Appellant  offered  Exhibit  8,  9  and  11,  be- 
ing respectively  documents  concerning  the  1960  in- 
dustrial accident,  the  1962  industrial  accident,  and  the 
1953  industrial  accident  of  Appellee,  giving  the  lump 
sum  settlements  and  other  details  of  disability  in  each 
case.  (TR  82)  The  Court  had  already  stated  that  he 
did  not  believe  the  records  were  pertinent  (TR  81, 
line  15)  and  that  "We  have  your  objection  to  this  en- 
tire line  of  testimony,  but  with  that  objection  in  mind 
can  we  get  an  agreement  as  to  the  percentage  of  disa- 
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bility?"  (TR  81,  line  33)  Counsel  then  objected  that 
they  were  hearsay,  even  though  it  is  stipulated  they 
are  authentic  (TR  81,  R.  62-63).  The  Court  rejected 
these  documents,  and  that  is  error  despite  the  fact  that 
the  percentage  of  disability  was  stipulated,  in  that  the 
details  of  the  accident  and  the  actual  award  were  not 
before  the  jury. 

21,  The  Court  committed  substantial  error  by  not 
maintaining  an  impartial  attitude  during  the  trial  as 
to  such  matters  as:  stating  the  grounds  of  objection 
for  the  Appellee  (TR  86) ;  interrupting  Appellant's 
questions  before  an  answer  could  be  given  and  com- 
mencing asking  them  himself  (TR  50) ;  interrupting 
Appellant's  cross-examination  of  Appellee  purportedly 
to  keep  out  in  advance  otherwise  inadmissable  evi- 
dence and  without  objection  by  Appellee's  counsel  (TR 
50) ;  cutting  off  a  preliminary  objection  by  Appellee 
to  state  the  grounds  he  believed  would  be  proper  for 
such  objection  with  the  request  that  Appellee  make 
such  objection  (TR  84) ;  suggesting  to  Appellee's 
counsel  how  to  reword  an  objectionable  question  with- 
out sustaining  Appellant's  objection  to  it  (TR  117-118, 
405) ;  interrupting  Appellant's  cross-examination  of  a 
doctor  with  reference  to  questions  asked  two  or  three 
questions  back  and  stating  the  question  was  not  a  fair 
one  when  no  objection  had  been  made  by  Appellee  (TR 
192-193) ;  suggesting  to  Appellee's  counsel  that  he 
ought  to  explore  a  little  further  the  question  of  foun- 
dation for  admission  of  an  exhibit  after  Appellant's 
objection  (TR  241,  line  9) ;  in  relation  to  Exhibit  20, 
criticizing  Appellant's  objections  for  delaying  the  trial 
by  asking  that  a  proper  person  identify  the  exhibit, 
participating  actively  in  trying  to  qualify  the  exhibit 
for  admission  by  asking  questions,  commenting  on  the 
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exhibit's  content,  and  suggesting  to  Appellee  how  to 
proceed  (TR  244-246)  ;  and  participating  in  the  ques- 
tioning of  one  of  Appellee's  witnesses  by  restating  the 
Appellee's  question  (TR  241,  line  18),  not  ruling  on 
Appellant's  objection  to  the  question  and  rewording  it 
for  the  Appellee  (TR  241,  line  25).  Because  the  Court 
did  not  give  the  same  aid  to  Appellant  and  its  witnes- 
ses, it  was  clear  to  the  jury  that  the  Court  was  critical 
of  Appellant  and  favorable  to  the  Appellee.  He  did  not 
maintain  an  impartial  attitude  by  his  one  sided  parti- 
cipation in  the  trial. 

22.  The  Court  erred  in  interpreting  the  accident  in- 
surance policy  under  the  ''directly  and  independently 
of  all  other  causes"  clause  as  including  the  exclusions 
of  losses  caused  by  or  resulting  from  illness,  disease  or 
bodily  infirmity,  thus  denying  the  motion  for  directed 
verdict  and  for  judgment  nothwithstanding  the  verdict 
on  the  theory  proximate  cause  had  been  proven  whereas 
the  policy  required  sole  cause  if  the  excluded  items 
were  involved. 

23.  The  Court  erred  in  not  granting  the  motion  for 
new  trial  based  upon  the  errors  set  forth  herein  in 
Specifications  4  through  21,  and  for  trying  the  law- 
suit on  the  incorrect  theory  as  to  the  "directly  and  inde- 
pendently of  all  other  causes"  clause,  leaving  out  the 
exclusionary  provisions  of  the  policy  in  the  jury's  con- 
sideration. 

24.  The  Court  erred  in  denying  the  motions  for  a 
directed  verdict,  for  judgment  notwithstanding  the 
verdict,  or  in  the  alternative  for  a  new  trial  in  that 
Appellee  did  not  establish  proof  of  loss  was  made  after 
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the  three  hundred  sixty-five  days  of  continuous  total 
disability  from  "such  injuries"  which  could  only  refer 
to  those  resulting  directly  and  independently  from  all 
other  causes  and  not  within  the  excluded  items,  the 
evidence  being  uncontradicted  that  pre-existing  disease 
and  bodily  infirmity  contributed  to  his  condition  dur- 
ing the  first  year  and  that  the  event  of  February  21, 
1964,  was  a  new  efficient  and  intervening  cause  within 
such  definition.  Further,  no  written  proof  of  loss  was 
filed  in  accordance  with  the  provisions  of  the  policy 
within  ninety  days  after  the  loss,  which  was  a  condi- 
tion precedent  to  recovery  and  which  loss  had  not  oc- 
curred at  the  date  of  the  filing,  as  argued  to  the  Court 
on  motion  for  involuntary  dismissal  (TR  285)  and 
directed  verdict  (TR  416). 

25.  The  Court  erred  in  not  granting  the  motion  for 
directed  verdict  or  the  motion  for  judgment  notwith- 
standing the  verdict  in  that  there  w^as  insufficient  e\d- 
dence  to  determine  the  date  the  notice  of  claim  or  the 
proof  of  loss  was  filed  with  Appellant,  which  filings 
were  condition  precedent  to  action  herein,  the  only 
matter  of  record  being  the  pre-trial  order  that  they 
were  received  "on  or  about"  September  9,  1964.  This 
was  argued  to  the  court  on  motion  for  involuntaiy  dis- 
missal (TR  287)  and  on  motion  for  directed  verdict 
(TR416). 

26.  The  Court  erred  in  denying  the  motions  for  a 
directed  verdict  and  for  judgment  notwithstanding  the 
verdict  in  that  the  evidence  was  insufficient  for  the 
jury  to  be  able  to  determine  that  Appellee  was  per- 
manently and  totally  disabled  within  the  definition  of 
the  policy  and  that  such  disability  existed  after  one 
year  of  continuous  total  disability,  the  evidence  being 
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uncontradicted  that  none  of  the  doctors  was  willing 
to  say  that  wholly  apart  from  the  pre-existing  bodily 
infirmities  and  wholly  apart  from  the  disabilities  from 
the  February,  1964,  incident.  Appellee  was  totally  dis- 
abled. This  was  argued  in  motion  for  directed  verdict 
(TR  416),  including  grounds  argued  for  involuntary 
dismissal  (TR  285),  and  in  the  argument  on  the 
motion  for  the  judgment  notwithstanding  the  verdict. 

27.  The  Court  erred  in  denying  the  motions  for  in- 
voluntaiy  dismissal,  directed  verdict  and  judgment 
nothwithstanding  the  verdict  in  that  the  evidence  con- 
clusively shows  the  substantial  degree  of  the  Appellee's 
present  disabilities  were  related  to  the  incident  of 
February  21,  1964,  when  Appellee  stepped  out  of  bed, 
in  that  such  results  were  due  to  a  highly  unexpected, 
unusual,  and  severe  reaction  tragically  out  of  propor- 
tion to  its  cause,  so  as  to  be  considered  an  accident, 
and  that  said  disability  resulting  therefrom  could  not 
be  within  the  definitions  of  the  insurance  policy.  This 
was  argued  to  the  Court  on  motions  for  involuntary 
dismissal  at  TR  285,  directed  verdict  at  TR  416,  and 
judgment  nothwithstanding  the  verdict  at  R.  187,  et 
seq. 

28.  The  Court  erred  in  denying  Appellant's  motions 
for  involuntary  dismissal,  directed  verdict  and  judg- 
ment notwithstanding  the  verdict,  as  the  evidence  was 
clear  that  Appellee  had  not  met  the  burden  of  proof 
by  a  preponderance  of  the  evidence  that  the  loss  claimed 
from  the  accidental  injury  was  not  excluded  by  the  ex- 
clusions of  the  policy  as  being  due  to  illness,  disease 
and  bodily  infirmity,  the  preponderance  of  the  evi- 
dence clearly  showing  that  Appellee's  present  disability 
is  to  a  substantial  portion  due  to  the  excluded  items. 
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V  ARGUMENT 
SUMMARY  OF  ARGUMENT 
Appellant's  position  is  that  any  loss  from  disabil- 
ities of  Appellee  did  not  result  directly  and  indepen- 
dently of  all  other  causes,  excluding  any  loss  caused 
by  or  resulting  from  illness,  disease  or  bodily  infirm- 
ity, from  bodily  injuries  caused  by  the  accident  of 
September  9,  1963;  that  the  loss  from  disabilities  of 
the  Appellee  was  caused  by  or  resulted  from  pre- 
existing disease  and  bodily  infirmities  which  are  ex- 
cluded from  coverage  by  the  policy;  and  that  a  sub- 
stantial portion  of  the  loss  of  Appellee  from  disabil- 
ities is  due  to  an  accident  occurring  outside  of  the 
coverage  of  the  policy.  Appellant  further  contends  that 
Appellee  has  not  met  this  burden  of  proof  in  estab- 
lishing evidence  sufficient  to  bring  him  within  the 
policy  as  to  the  loss  alleged,  has  not  met  his  burden 
of  proof  in  establishing  that  he  was  continuously 
totally  disabled  for  one  year  after  which  he  then  filed 
his  proof  of  loss;  and  that  he  has  not  met  his  burden 
of  proof  that  he  is  permanently  and  totally  disabled 
as  not  to  be  able  to  engage  in  any  occupation  or  em- 
ployment for  which  he  is  fitted  by  reason  of  educa- 
tion, training  or  experience  for  the  remainder  of  his 
life.  Appellant  further  contends  the  Court  below  com- 
mitted substantial  error  in  rulings  on  evidence,  in 
the  instructions  given  and  refused,  and  in  the  preju- 
dicial remarks  and  actions  of  the  Court  during  the 
trial.  For  one  or  more  of  these  reasons,  the  Court 
erred  in  refusing  Appellant's  motion  for  dismissal, 
motion  for  directed  verdict,  motion  for  judgment  not- 
withstanding the  verdict,  and  motion  for  new  trial. 

A.  THE  POLICY  OF  ACCIDENT  INSURANCE 
The  policy  of  insurance  of  Appellant  herein  is  an 
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accident  policy  providing  specific  indemnity  for  loss 
of  life,  limb  or  sight,  or  total  disability.  Any  salaried 
employee  after  90  days  employment  with  the  named 
companies  was  eligible  to  be  insured  under  it,  and  the 
Appellee  did  apply  and  obtain  coverage  at  the  cost  of 
$6.25  a  month  for  the  two  months  covered.  The  words 
of  coverage  and  the  exclusions  from  coverage  must  be 
carefully  considered,  for  as  it  has  been  stated: 

'Insurance  against  death  by  accident  is  usually 
afforded  for  a  small  premium,  and  the  coverage  is 
correspondingly  narrow.  The  liability  is  guarded  by 
carefully  chosen  words.  The  courts  have  no  more 
right  to  strain  construction  to  make  the  policy  more 
beneficial  by  extending  the  coverage  contracted  for 
than  they  would  have  to  increase  the  amount  of  the 
insurance."  Davis  v.  Jefferson  Standard  Life  Insur- 
ance Compamj,  73  F.2d  330  (CCA  5th  1934)  cert 
den.  294  U.S.  706,  79  L.Ed.  1241. 

The  policy  clearly  covers  an  incident  caused  by  acci- 
dent while  the  policy  is  in  force  for  bodily  injuries  re- 
sulting directly  and  independently  of  all  other  causes 
from  said  accident.  The  policy  specifically  excludes, 
as  distinct  from  excepts,  any  loss  caused  by  or  result- 
ing from  illness,  disease,  bodily  infirmity,  and  other 
items.  Its  meaning  can  be  determined  by  examining  the 
facets  of  the  policy,  which  are  (a)  an  accident,  (b) 
while  the  policy  was  in  force,  (c)  the  loss  resulting 
directly  and  independently  of  other  causes  from  the 
accident,  (d)  the  loss  is  not  caused  by  or  result  from 
the  excluded  items,  (e)  the  definitions  as  to  one  year 
total  continuous  disability  and  the  total  permanent  dis- 
ability thereafter  set  forth  in  the  policies  have  been 
met,  and  (f )  proper  proof  of  loss  as  a  conditioned  pre- 
cedent has  been  made. 
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There  is  no  issue  as  to  the  policy  being  in  effect 
when  an  accident  occurred  to  Appellee  on  September 
9,  1963.  Therefore,  the  first  two  points  are  covered. 

The  definition  of  accident  becomes  important  be- 
cause of  the  subsequent  event  of  February  21,  1964, 
when  on  stepping  out  of  the  bed.  Appellee  claims  a 
further  and  much  more  serious  disability  occurred. 
The  same  is  outside  the  period  of  coverage  of  Appel- 
lant's policy  and  Appellee  has  sought  recovery  herein 
on  the  apparent  theory  that  the  subsequent  event  was 
not  a  separate,  distinct  accident,  or  a  substantial  inter- 
vening cause  or  excluded  cause,  but  was  merely  a  nor- 
mal result  of  the  earlier  accident. 

The  courts  of  Idaho  have  defined  an  accident  as  an 
event  where  the  results  of  an  act  were  not  natural  or 
probable  and  could  not  be  reasonably,  under  the  circum- 
stances, forseen,  and  are  tragically  out  of  proportion 
to  the  trivial  cause.  O'Neil  v.  New  York  Life  Insurance 
Compamj,  65  Idaho  722,  152  P.2d  707  (1944).  It  is 
similarly  stated  that  an  accident  ".  .  .  is  used  in  the  . .  . 
popular  and  ordinary  sense  is  denoting  an  unlocked 
for  mishap  or  untort  exent  not  expected  or  designed." 
Wilson  V.  New  York  Life  Insurance  Company,  82  F. 
Supp.  292  (DC  Idaho),  Aff'd  178  F.2d  534  (CCA  9th, 
1949 ) .  It  is  generally  defined  as : 

".  .  .  (A)n  event  which  takes  place  without  one's 
foresight  and  expectation,  that  is,  a  casualty — some- 
thing out  of  the  usual  course  of  events — which  hap- 
pens suddenly  and  unexpectedly,  without  any  de- 
sign on  the  part  of  the  person  injured,  and  it  is  not 
the  natural  and  probable  consequence  of  an  ordinary 
or  common  act,  as  distinguished  from  an  event  the 
occurrence  of  which  involves  no  element  of  chance 
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or  unexpectedness."  10  Couch  on  Insurance,  2d,  Sec. 
41:7,  pp.  29-30  (1962). 

Next  subject  for  definition  is  the  ''resulting  directly 
and  independently  of  all  other  causes"  from  injuries 
caused  by  the  accident  and  it  relationship  to  the  ex- 
clusion, that  such  loss  may  not  be  caused  by  or  result 
from,  among  other  things,  illness,  disease  or  bodily 
infirmity.  If  a  policy  contains  only  the  first  directly 
and  independently  clause,  the  general  interpretation 
indicates  that  the  accident  has  to  be  the  efficient,  sub- 
stantial and  proximate,  but  not  necessarily  the  sole, 
cause  of  the  disability  at  the  time  it  occurs.  The  ad- 
ditional policy  clause  of  exclusion  for  a  "loss"  caused 
by  or  resulting  from  a  number  of  specified  items 
limits  the  general  applicability  of  the  first  clause, 
and  in  effect  requires  that  a  loss  from  an  accident  is 
not  insured  against  even  though  the  accident  is  the 
proximate  cause  if  it  acts  in  conjunction  with  such 
excluded  items.  The  mere  existence  of  disease,  illness 
or  bodily  infirmity  which  does  not  act  in  a  causal  re- 
lationship with  the  loss  from  the  accident  would  not 
limit  the  proximate  cause  definition.  Likewise,  such 
clause  means  that  the  excluded  causes  of  loss  can 
either  be  indirectly  or  partly  responsible  for  the  loss, 
because  otherwise  the  accidental  loss  would  not  direct- 
ly and  independently  of  all  other  causes.  The  great 
weight  of  authority  sustains  these  holdings. 

The  first  exclusion  of  a  loss  "caused  by"  disease  or 
infirmity  means  an  accident  contributing  to  or  cooper- 
ating with  the  disease  or  infirmity  to  create  the  disa- 
bility creates  no  loss  under  the  policy.  Liberty  National 
Life  Insurance  vs.  Bailey,  34  Ala.  App.  199,  38  S.2d 
295.  The  phrase  of  a  loss  "resulting  from"  a  disease 
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or  bodily  infirmity  means  loss  claimed  under  the  policy 
may  not  arise  by  concurrent  action  between  the  acci- 
dental injury  and  a  disease  or  bodily  infirmity,  such  as 
where  the  accidential  injury  aggravates  a  preexisting- 
disease  or  bodily  infirmity  and  actually  contributes  to 
the  ensuing  disability.  Maryland  Casualty  Co.  v.  Mor- 
roiv,  213  Fed.  599,  52  LEANS  1213;  Herthel  v.  Time 
Insurance  Company,  221  Wis.  208,  265  N.W.  575 
(1936) ;  First  National  Bank  v.  Equitable  Life,  225 
Ala.  586,  144  So.  451. 

The  facts  in  the  latter  case  are  a  good  example  of 
this,  wherein  the  insured  died  as  a  result  of  a  blow 
to  the  head  caused  by  an  accidental  fall,  death  arising 
from  meningitis  superimposed  upon  the  rupture  of  an 
existing  brain  abscess.  Evidence  disclosed  the  abscess 
in  the  brain  was  caused  by  an  old  injury  with  ad- 
hesions to  the  skull,  and  the  blow  to  the  temple  of 
the  insured  in  his  fall  ruptured  the  abscess  with  the 
infection  following  therefrom.  Recovery  was  denied 
with  the  court  giving  a  good  analysis  of  the  general 
law,  among  other  things  stating: 

*'It  seems,  therefore,  the  great  weight  of  author- 
ity supports  the  views  expressed  in  our  cases,  vix. 
where  there  is  special  provision  directing  the  at- 
tention of  the  insured  to  disease  or  bodily  infirmity, 
and  expressly  including  liability  in  case  of  death 
resulting  directly  or  indirectly  therefrom,  some 
effect  must  be  given  to  these  provisions  .  .  ,  The  ap- 
plication of  the  principle  of  law  to  the  case  at  bar 
is  that,  if  the  insured  was  suffering  from  a  disease, 
which  was  accelerated  and  aggravated  by  the  acci- 
dent so  as  to  be  a  cause  cooperating  with  it  to  pro- 
duce the  fatal  end,  then  there  can  be  no  recovery  . . ." 
144  So.  at  454,  455. 
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The  confusion  that  some  courts  have  found,  con- 
trary to  the  weight  of  authority,  in  dealing  with  the 
exclusion  provision  in  relation  to  the  directly  and  in- 
dependently of  all  other  causes  provision  is  noted  in 
the  case  of  Russell  v.  Glenn  Falls  Indemnity  Company, 
134  Neb.  631,  279  N.W.  287  (1938)  where  the  court 
had  before  it  a  policy  involving  the  "independently 
and  exclusive  of  all  other  causes"  clause  together  with 
an  exclusion  for  disability  caused  by  bodily  infiraiity  or 
disease.  In  the  case  where  disease  added  to  the  effect  of 
an  accident  caused  total  disability,  the  Court  stated : 

"One  source  of  confusion  in  the  decisions  on  this 
question  in  the  different  courts,  even  in  the  same 
jurisdiction,  is  in  applying  the  reasoning  and  law 
of  one  case,  based  on  certain  insurance  contract  pro- 
viding for  benefits  resulting  from  accident,  to  an- 
other case  with  a  different  contract.  Many  of  the 
cases  are  where  contracts  involve  only  the  provision 
'resulting  directly,  independently  and  exclusive' 
while  others  have  the  additional  clause  'wholly  or 
in  part,  directly  or  indirectly  from  disease  or  other 
bodily  infirmity  or  other  disease'  or  a  phrase  of  a 
like  nature.  There  is  clearly  a  distinction  between 
the  two  contracts  . . . 

"It  seems  reasonably  clear  that  a  policy  with  the 
phrase  'resulting  directly,  independently  and  ex- 
clusively' refers  to  the  efficient,  substantial  and 
proximate  cause  of  the  disability  at  the  time  it  oc- 
curred. On  the  other  hand,  a  policy  which  also  has 
the  phrase  'wholly  or  partly,  directly  or  indirectly, 
from  disease  or  mental  or  bodily  infirmity'  refers  to 
another  contributory  cause,  whether  proximate  or 
remote."  279  N.W.  at  291 
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An  example  of  this  is  the  case  of  Beams  v.  John  Han- 
cock Mutual  Life  Insurance  Company,  325  F.2d  887 
(CCA  6th)  where  some  three  months  before  the  acci- 
dental fall  of  the  insured  he  had  had  gall  bladder 
troubles  and  the  fall  caused  gall  stones  to  obstruct  the 
ducts,  requiring  surgery  which  caused  complications 
and  death.  The  court  held  death  resulted  from  the 
combination  of  the  fall  and  the  gall  bladder  condition 
and  allowed  no  recovery  for  accidental  death  in  view 
of  the  additional  exclusion  of  death  caused  by  disease 
or  bodily  infirmity.  Similarly  in  the  case  of  Welte  v. 
Metropolitan  Life  Insurance,  305  111.  App.  120,  27  N.E; 
2d.  63,  where  the  death  of  the  insured  from  broncho- 
pneumonia followed  an  operation  necessitated  by  a 
duodenal  ulcer  rupturing,  where  the  rupture  was 
caused  by  accidentally  slipping  and  falling,  recovery 
was  denied  because  the  death  was  not  "directly  and  in- 
dependently of  all  other  causes  from  bodily  injury" 
from  an  accident  where  the  ulcer  is  not  a  normal  part 
of  a  person's  anatomy,  but  is  a  disease  or  bodily  in- 
firmity and  contributed  directly  to  the  disability  suf- 
fered. 

The  exclusionary  clause  applicable  here,  excluding 
loss  caused  by  or  resulting  from  illness,  disease,  bodily 
infirmity  or  bacterial  infection  other  than  from  the 
accident,  is  similar  to  those  construed  in  a  number  of 
cases.  The  Idaho  law  is  set  forth  in  Rauert  v.  Loyal  Pro- 
tective Insurance  Company,  61  Idaho  677,  106  P.2d 
1015.  That  policy  excluded  from  a  loss  caused  by  ac- 
cident anything  due  to  a  disease.  Where  the  insured 
had  had  an  earlier  hernia  operation  which  had  re- 
sulted in  a  ring  of  adhesions,  and  a  second  hernia 
operation  took  place  which  resulted  in  strangulation 
of  the  hernia  due  to  adhesions  from  the  earlier  op- 
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eration  causing  the  death  of  the  insured,  the  testi- 
mony showing  that  the  fibrous  condition  was  not  "a 
disease,"  the  verdict  for  the  insured  was  allowed  to 
stand.  The  forming  of  such  adhesions  and  scar  tissue 
were  specifically  held  not  to  be  a  disease,  based  on 
the  doctors'  descriptions  of  it,  one  of  whom  called 
it  an  "unsound  condition,"  and  another  referring  to 
the  adhesions  as  resulting  from  prior  operation  as 
infirmities.  106  P.2d  1015.  This  allowed  the  Idaho 
Court  to  find  for  the  insured,  but  the  need  to  make 
the  strained  construction  of  the  policy  exclusion  is 
a  holding  that  if  the  word  "infirmity"  had  been  pres- 
ent, no  recovery  would  have  been  allowed. 

Many  of  the  cases,  however,  make  little  distinction 
between  disease,  and  infirmity,  such  as  Chief  Jus- 
tice Cardozo  in  Silverstein  v.  Metropolitan  Life,  254 
N.Y.  81,  171  N.E.  914  at  915,  where  he  defines  both 
as: 

"...  a  morbid  or  abnormal  condition  of  such 
quality  or  degree  that  in  its  natural  and  probable 
development  it  would  be  expected  to  be  a  source  of 
mischief,  in  which  event  it  may  fairly  be  described 
as  an  illness  or  infirmity." 

Cases  specifically  hold  that  bodily  infirmity  compre- 
hends abnormal  weaknesses  of  the  body.  Thus  New 
York  Life  Insurance  Co.  v.  Bruner,  129  Ind.  App.  271, 
153  N.E.  2d  616  (1958)  holds  where  the  insured  vol- 
untarily consented  to  the  administration  of  a  spinal  an- 
esthetic, which  was  properly  administered,  and  the  in- 
sured died  as  a  result  of  supersusceptibility,  no  recov- 
ery was  allowed  as  the  death  was  not  directly  and  in- 
dependently of  all  other  causes  from  accident  as  op- 
posed to  infirmity  or  illness.  That  case  cites  Davis  v. 
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Jefferson  Standard  Life  Insurance  supra,  which  holds 
that  bodily  infirmity  includes  such  abnormal  weak- 
nesses as  well  as  acute  diseases.  The  exception,  never- 
theless, does  not  require  the  insured  to  be  in  perfect 
health,  and  the  exclusion  does  not  include  mere  frail 
general  condition  or  a  mere  tendency  to  a  disease.  10 
Couch  on  Insurance,  2d,  Sec.  41:384,  p.  351  (1962), 
and  cases  cited. 

It  is  immaterial  under  the  type  of  policy  here 
whether  the  disease  or  bodily  infirmity  incurred  prior 
to  or  after  the  issuance  of  the  policy  as  long  as  neither 
was  directly  caused  by  the  accident.  Lado  v.  First  Na- 
tional Life  Insurance  Co.,  182  La.  726,  162  So.  579; 
Moore  v.  Southern  Life  &  Health  Co.  (La.  Ct.  of  App. ) , 
195  So.  857.  In  effect  there  can  be  no  recovery  for  the 
insured's  loss,  whether  a  disability  or  a  death,  under 
this  type  of  policy  results  from  an  accidental  injury 
acting  in  conjunction  with  a  preexisting  bodily  infirm- 
ity. Rhoda  V.  Metropolitan  Life  Insurance  Company, 
354  Pa.  313,  47  A.2d  152.  Where  a  preexisting  infirm- 
ity exists  which  cooperates  with  or  contributes  to  the 
accidental  injury,  no  liability  can  exist  under  such 
policy  for  accidental  injury  solely,  independently  and 
exclusively  from  the  cause,  with  the  exclusion  as  noted 
in  this  case.  Liberty  National  Life  Insurance  Co.  v. 
Bailey,  supra. 

It  is  clear  from  the  policy  before  the  coui*t  that  the 
exclusion  clause  demands  more  than  the  accident  be 
the  "approximate  cause"  in  that  the  loss  cannot  be 
from  an  accident  in  conjunction  with  or  aggravated  by 
the  excluded  items.  The  balance  of  the  definitions  in  the 
policy,  concerning  permanent  and  total  disability  and 
concerning  proof  of  loss  will  be  discussed  in  the  argu- 
ments on  these  points. 
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B.     BURDEN  OF  PROOF  UNDER  POLICY 

The  specific  wording  of  the  accident  policy  deter- 
mines the  burden  of  proof  here.  The  burden  is  on  the 
Appellee  as  plaintiff  to  show  that  the  bodily  injuries 
for  which  a  loss  is  claimed  were  caused  by  accident 
resulting  directly  and  independently  of  all  other  causes 
and  even  so  not  including  the  excluded  cause  in  any 
degree.  It  is  undisputed  that  this  requires  him  to  show 
approximate  cause  in  the  sense  used  in  insurance  poli- 
cies. 

The  dispute  arises  concerning  the  burden  of  proof 
in  relation  to  the  excluded  items.  The  Idaho  court  has 
recently  definitely  determined  this  question.  In  Evans 
V.  Continental  Life  &  Accident  Co.,  88  Idaho  254,  398 
P.2d  646  (1965)  under  a  group  insurance  policy  con- 
taining accidental  death  provisions,  and  containing  ex- 
clusions relating  to  coverage  by  Workmen's  Compen- 
sation law  and  from  disease  of  the  body  or  mental  in- 
firmity, as  well  as  the  clause  of  "independently  of  all 
other  causes,"  the  court  placed  the  burden  on  the  plain- 
tiff. It  specifically  held  that  the  burden  was  on  the 
plaintiff  to  avoid  the  excluded  items  in  order  to  recover 
on  the  accidental  portion  of  the  policy.  The  case  quotes 
with  approval  from  New  York  Life  Insurance  Co.,  v. 
McNeely,  52  Ariz.  181,  79  P.2d  948  (1938)  as  follows: 

**It  will  be  seen  by  referring  to  the  double  indemni- 
ty provision  above  set  forth,  that  it  is  payable  only 
on  proof  that  the  death  of  the  insured  resulted  direct- 
ly and  independently  of  all  other  causes  from  bodily 
injury  affected  solely  by  external  violent  and  acci- 
dental means.  Under  provision  of  this  kind,  it  is 
necessary  not  only  that  the  beneficiary  of  the  policy 
prove  the  death  of  the  insured,  but  also  prove  affirm- 
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atively,  by  a  preponderance  of  the  evidence,  that 
such  insured  came  to  his  death  by  reason  of  the  speci- 
fic cause  as  set  forth  in  the  policy,  and  from  those 
causes  only . . ."  79  P.2d  at  948 

The  reasoning  of  the  McNeely  case  thus  adopted  by 
the  Idaho  court  is  set  forth  more  clearly  at  page  952 
of  79  P.2d,  where  the  court  emphasizes  the  distinction 
between  accident  policies  with  exclusions,  and  other 
types  of  policies  such  as  life  insurance  with  exceptions. 
It  quotes  with  approval  as  follows : 

'The  differences  that  have  arisen  as  to  which 
party  bears  the  burden  of  persuasion  in  insurance 
cases,  when  the  defense  is  based  on  suicide,  have 
been  caused  in  part  by  a  failure  to  distinguish  be- 
tween cases  in  which  the  plaintiff  sues  on  an  accident 
insurance  policy  or  the  double  indemnity  clause  of 
the  life  insurance  policy,  and  cases  in  which  the  insur- 
er in  a  life  policy  raises  the  defense  of  suicide.  If  death 
from  any  cause  except  suicide  is  insured  against, 
the  burden  is  on  a  company  to  prove  the  exception ; 
but  if  death  from  one  specific  cause,  such  as  accident, 
is  insured  against,  the  burden  is  on  the  policyholder 
to  show  the  condition  precedent  to  liability  has  taken 
place  . .  ." 

The  only  difference  between  the  policy  of  the  Evans 
case  and  the  present  policy  is  that  the  particular  ex- 
clusion which  was  involved  was  whether  the  accident 
was  covered  by  Workmen's  Compensation.  The  court 
held  that  the  plaintiff  beneficiary  had  the  burden  of 
proving  that  the  exclusion  of  workmen's  compensation 
coverage  did  not  apply  to  the  accident  and  held  for  the 
defendant  on  failure  of  proof.  An  exclusion  for  disease 
or  infirmity  was  also  listed  in  the  same  area  of  the 
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policy  in  the  Evans  Case.  Therefore,  the  same  logic  is 
applicable  to  our  case  as  to  the  exclusion  there. 

That  the  burden  to  avoid  the  exclusion  is  on  Ap- 
pellee is  made  very  clear  by  the  Idaho  Court  quot- 
ing from  Metropolitan  Life  Insurance  Company  v. 
Rosier,  189  Okla.  448,  117  P.2d  793  (1941),  where 
a  nearly  identical  policy  is  involved.  There  the  cover- 
age was  for  a  loss  directly  and  independently  of  all 
other  causes  as  well  as  the  specific  exclusion  if 
"caused  by  or  contributed  to  ...  by  disease,  or  by 
bodily  or  mental  infirmity."  117  P.2d  at  794. 

The  Evans  Case  also  quotes  the  case  of  Washington 
National  Insurance  Co.  v.  Chavez  (Tex.  Civ.  App. 
1937),  106  S.W.2d  751,  approving  the  holding  that: 

"...  a  plaintiff  suing  on  an  accident  insurance 
policy  has  the  burden  of  pleading  and  proving  that 
insured's  death  was  accidental  and  not  within  ex- 
ceptions . . ." 

A  typical  case  is  Lucas  v.  Metropolitan  Life  Insi.irance 
Co.,  339  Pa.  277,  14  A.2d  85,  131  A.L.R.  235  (1940), 
where  the  court  states : 

"Where  the  liability  of  the  insurance  carrier  is  so 
restricted,  [by  the  exclusionary  clause  plus  the  gen- 
eral clause]  it  is  not  sufficient  for  the  insured  to 
establish  a  direct  causal  relation  between  the  acci- 
dent and  the  loss  or  disability.  He  must  show  that 
the  resulting  condition  was  caused  solely  by  exter- 
nal and  accidental  means,  and  if  the  proof  points  to 
a  pi'eexisting  infirmity  or  abnormality  which  may 
have  been  a  contributing  factor,  the  burden  is  upon 
him  to  produce  further  evidence  to  exclude  that  pos- 
sibility." (item  added) 
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Clearly  the  Idaho  court  under  its  recent  case  has  in 
effect  said  that  where  a  loss  from  accident  is  insured 
against,  the  burden  of  proof  is  on  the  plaintiff  to 
show  that  it  was  totally  accidental  as  to  the  excluded 
items.  As  we  will  argue  below,  Appellee  has  not  done 
this. 

The  other  definition  items,  on  total  disability  and  as 
to  the  proof  of  loss,  will  be  discussed  in  the  legal  argu- 
ment on  them  below. 

C.     IS  APPELLEE'S  CLAIM  WITHIN 
THE  POLICY 

This  section  of  the  argument  discusses  the  suffici- 
ency of  the  evidence  under  the  applicable  law  in  rela- 
tion to  the  court's  denial  of  Appellant's  motion  for  a 
dismissal  at  the  end  of  Appellee's  case,  for  a  directed 
verdict,  for  a  judgment  notwithstanding  the  verdict, 
and  for  a  new  trial  in  relation  to  the  merits  of  the 
action  apart  from  the  alleged  errors  of  the  court  on 
evidence  and  instructions  set  forth  below. 

Appellee  has  failed  in  his  case  in  three  particulars. 
He  has  not  established  by  a  preponderance  of  the  evi- 
dence that  the  disabilities  suffered  by  Appellee  today 
resulted  directly  and  independently  of  all  other  causes 
from  the  accident  of  September  9,  1963,  and  in  fact  the 
evidence  is  clearly  to  the  contrary.  Many  infirmities 
existed  prior  to  the  accident  in  September  of  1963. 

Dr.  Kiefer's  operation  in  February,  1964,  proved 
two  infirmities  existed,  one  being  a  hard  boney  ridge 
of  protruding  herniated  disc,  as  opposed  to  a  fresh 
juicy  one,  and  the  other  was  osteophytes  at  both  the 
C-6th  and  7th  level  operated.  The  testimony  is  uncon- 
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tradicted  that  neither  the  hard,  boney,  herniated  disc 
nor  the  existing  osteophytes  could  have  been  created  by 
the  accident  some  four  months  prior,  and  that  it  would 
have  taken  anywhere  from  three  to  ten  years  for  them 
to  develop.  The  evidence  is  uncontradicted  that  the  pain 
in  the  neck  and  head  as  well  as  the  radiation  of  it  into 
the  shoulders  and  left  arm  came  from  the  impinge- 
ment on  the  nerve  caused  by  a  vice  effect  between  the 
vertebrae  as  enlarged  by  the  osteophytes  and  the  pro- 
truding hardened  disc,  which  the  accident  of  Sepember 
9,  1963  aggravated.  The  evidence  is  uncontradicted 
that  but  for  the  existing  osteophytes  and  hard  protrud- 
ing disc  the  symptoms  from  the  injury  of  September  9, 
1963,  would  have  ceased  in  a  few  months.  Both  the 
operating  physician,  Dr.  Kiefer,  and  Appellee's  wit- 
ness, Dr.  Shaw,  believe  that  substantial  relief  had  been 
obtained  from  the  symptoms  in  the  cervical  spine  by 
the  operation  of  February,  1964.  While  Appellee's 
witness  Dr.  Burton  did  not  so  agree.  Dr.  Shaw  and 
Dr.  Kiefer  both  were  of  the  opinion  that  as  far  as  the 
cervical  spine  was  concerned.  Appellee  could  return 
to  work. 

The  material  point  is  that  the  osteophytes,  the  hard- 
ened protruding  disc  C-7th  level,  the  indicated  pro- 
truding but  symptomless  herniated  disc  at  the  C-6th 
level,  and  the  well  recognized  increased  arthritis  from 
previous  injuries  all  existed  prior  to  the  September 
accident,  and  are  clearly  "bodily  infirmities"  within 
the  policy  definition.  They  related  directly  to  the  neck 
problem.  They  are  bodily  ailments  of  an  established 
character  not  usually  found  in  an  average  person 
which  were  aggravated  by  the  accident  and  worked 
in  conjunction  with  it. 

Appellee  at  the  time  of  the  September  accident  also 
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suffered  from  disabilities  in  the  lower  back  primarily 
resulting  from  the  severe  accident  of  November  1947, 
by  an  injury  of  October,  1952,  by  injury  of  November, 
1955,  an  injury  of  October,  1961,  and  the  injury  of 
June,  1962.  It  was  uncontradicted  that  such  prior  fu- 
sion operation  and  the  disability  relating  to  it  could 
at  any  time  thereafter  cause  him  considerable  trouble, 
lead  to  greater  strain  and  wear  on  the  joints  above  the 
fusion,  and  was  clearly  a  chronic  condition.  If  the  leg 
disability  is  related  to  the  September  accident,  this 
prior  infirmity  directly  related,  also,  and  again,  this 
is  a  bodily  infirmity  within  the  exclusion  of  the  policy. 

Appellee  had  other  disabilities.  His  loss  of  hearing 
was  extensive.  His  vital  capacity  had  been  reduced 
by  the  accident  of  May  24,  1963,  together  with  heavy 
smoking  and  incidences  of  chronic  bronchitis  and  em- 
physema, by  approximately  40%.  Dr.  Burton  stated 
this  could  cause  the  pain  from  lack  of  circulation  in 
the  lower  extremities  (TR  159-160).  Dr.  Burton  also 
rated  the  burns  which  Appellee  suffered  in  the  May 
fire  as  on  the  right  hand  50%  of  loss  of  the  hand  at  the 
wrist  and  on  the  left  hand  at  15%  of  the  loss  of  the  hand 
at  the  wrist  (TR.  136-7).  The  Appellee  himself  testi- 
fied he  had  been  somewhat  short  of  wind  ever  since 
the  fire  of  May,  1963. 

Appellee's  evidence  could  not  distinguish  the  disa- 
bility from  the  September  9  accident  from  the  previous- 
ly existing  bodily  infirmities,  and  in  fact  the  evidence 
is  clear  cut  that  there  was  a  complete  interaction  be- 
tween the  pre-existing  disabilities  and  the  accident  to 
create  the  symptoms  that  continued  prior  to  surgery, 
and  such  residual  as  existed  after  surgery.  These 
pre-existing  disabilities  acted  in  a  major  way,  not 
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in  an  extremely  remote  and  unconnected  manner, 
with  the  blow  received  in  the  fall  in  September,  to 
create  such  residual  as  now  exists.  In  any  event,  the 
fact  that  there  is  some  residual  pain  in  the  neck  and 
shoulders,  an  a  minor  lack  of  feeling  in  a  few  fingers 
and  the  lower  side  of  the  forearm,  is  not  sufficient  to 
totally  disable  any  man.  There  is  no  muscle  malfunc- 
tion or  atrophy.  The  result  is  that  the  pre-existing  con- 
dition materially  intervened  in  and  acted  with  the  acci- 
dent and,  therefore,  the  policy  does  not  cover  the  disa- 
bility that  resulted. 

As  to  the  event  of  February  21,  1964,  careful  analy- 
sis of  the  facts  shows  that  placing  the  myelogram  fluid 
in  the  back  and  removing  it  did  not  cause  any  sudden 
pain,  or  any  disabilities  in  the  Appellee.  The  usual 
temporally  headache  and  perhaps  ache  in  the  lower 
back  and  legs,  of  a  mild  nature  were  noticed  only.  It 
is  not  this  event,  but  the  event  when  after  the  myelo- 
gram and  when  he  had  been  directed  to  lie  flat  in  bed, 
some  few  hours  later  Appellee  stepped  out  of  bed  and 
upon  standing  up  immediately  felt  severe  pain  from 
the  hips  to  his  feet.  It  is  this  severe  pain  which  he 
claims  has  continued  up  to  the  present  time,  that  is 
the  major  disability  for  which  he  seeks  recovery. 

The  evidence  is  uncontradicted  as  to  the  following 
conclusions  in  relation  to  this  February  21,  1964,  event 
of  stepping  out  of  bed.  The  first  is  that  no  doctor  had 
ever  found  or  known  of  such  a  severe  reaction  to  a  mye- 
logram occurring  within  a  few  hours  of  the  myelogram. 
The  second  is  that  a  reaction,  if  any,  to  the  myelogram 
which  would  occur  normally  within  24  to  48  hours  after 
it  is  practically  always  associated  with  a  marked  in- 
crease in  temperature  and  commensured  increase  in 
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pulse  rate  and  respiration  rate,  which  is  the  normal 
result  of  a  major  inflamation  of  tissues  of  the  body; 
but  that  in  this  case  none  of  these  indications  were 
present.  This  conclusion  is  reinforced  by  the  fact  that 
the  record  kept  by  the  hospital  of  the  hour  to  hour 
treatment  and  care  of  the  Appellee  also  indicates  only 
mild  medication  and  no  unusual  pains.  The  third  un- 
contradicted conclusion  is  that  for  a  myelogram  to 
create  irritation  that  could  create  a  disability  in  the 
lower  extremities  would  take  time  for  the  irritation  to 
create  scar  tissue  and  for  the  scar  tissue  through  ad- 
hesions or  pressure  to  affect  the  nerves  of  the  lower 
extremities.  The  pains  having  continued  about  as  they 
commenced,  and  there  being  no  neurological  changes 
or  muscle  atrophy  in  the  lower  extremities  of  Appellee 
showing  nerve  damage,  it  is  clear  that  irritation  from 
the  myelogram  has  not  been  proved. 

Appellee  has  not  proven  that  the  disability  in  the 
lower  extremities  independently  of  all  other  causes 
came  from  the  September  9  accident.  There  are  two 
bases  why  this  proof  fails. 

1.  Second  Accident  Caused  Loiver  Extremity  Pain. 

The  most  likely  explanation  of  what  happened  is 
that  a  second  accident  happened  to  Appellee  after  the 
accident  policy  had  expired.  The  event  stepping  out  of 
bed  on  February  21  meets  the  definition  of  an  accident, 
as  the  results  of  the  event  were  unexpected,  untoward 
and  highly  out  of  proportion  of  anything  that  occurred. 
It  was  uncontradicted  that  if  the  myelogram  did 
cause  it,  the  result  was  extremely  unusual  and  severe. 

The  Idaho  court  has  passed  on  similar  situations  and 
held  a  similar  second  event  to  be  a  separate  and  distinct 
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accident.  In  Wilson  v.  Neiv  York  Life  Insurance  Com- 
pany, 82  F.Supp.  292  (DC  Idaho)  Aff'd  178  Fed.  2d 
534  (CCA  9th  1949)  the  insured  had  a  hernia  opera- 
tion and  when  snoring  under  sedation  thereafter  vio- 
lently coughed  which  broke  loose  a  thrombus  which 
caused  death  by  a  pulmonary  embolism.  While  recovery 
was  allowed  because  the  infirmity  was  the  accident,  the 
court  specifically  says  that  recovery  could  not  be  had 
under  such  exclusion  provisions  where  the  bodily  in- 
firmity as  here  clearly  existed  prior  to  the  accident  or 
was  contracted  subsequent  to  and  independent  of  the 
accident.  178  Fed.2d  at  536. 

The  case  holds  that  when  in  the  medical  treatment 
unusual,  unexpected,  and  violent  result  compared  to 
the  cause  occurs  it  is  an  accident,  entirely  separate 
from  the  pre-existing  infirmity,  the  hernia,  in  the 
above  case.  The  same  logic  is  applicable  here,  the  only 
distinction  being  the  insurance  policy  was  in  effect 
at  the  time  of  the  medical  accident  in  the  Wilson  case 
but  not  at  the  time  in  our  case.  The  Idaho  court  con- 
cluded that  the  unusual  result  of  medical  treatment 
was  an  accident  and  the  proximate  cause  of  the  disa- 
bility, and  the  same  law  applies  here  regardless  of 
when  the  insurance  policy  was  in  effect.  An  example  of 
this  type  of  situation  is  Aetna  Life  Insurance  v.  Brand, 
265  Fed.  6,  cert,  denied  40  S.Ct.  587,  253  U.S.  496, 
64  L.Ed  1031,  wherein  the  insured  was  operated  upon 
for  a  hernia  and  during  the  operation,  the  surgeon 
punctured  an  artery  located  in  an  unusual  place,  gan- 
grene setting  in  and  the  leg  being  amputated.  The 
court  stated 

"Considering  this  record,   there  is  no  evidence 
from  which  any  jury  could  have  found  as  a  fact  that 
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Brand's  hernia  caused  the  pricking  of  his  artery. 
Such  a  verdict  would  have  been  as  far  fetched  as  to 
find  that,  had  the  ceiling  fallen  while  he  was 
strapped  to  the  operating  table,  the  hernia  that 
brought  him  to  the  table  caused  or  contributed  to 
the  injury  produced  by  the  falling  plaster."  (265 
Fed.  at  page  7.) 

The  court's  holding  of  an  accident  within  the  policy 
despite  the  existence  of  preexisting  condition  based  on 
the  lack  of  casual  relationship  is  equally  applicable 
here.  By  the  same  logic  it  establishes  that  recovery 
could  not  be  had  from  an  unrelated  earlier  accident. 

The  Idaho  court  has  followed  the  breaking  of  caus- 
ation as  to  the  second  accident  in  a  number  of  cases. 
In  Lbider  v.  City  of  Payette,  64  Idaho  656,  135  P.2d 
440  (1943),  a  person  who  had  suffered  a  former  acci- 
dent and  had  an  eight-pound  cast  on  his  arm,  fell  out 
of  a  boat  and  drowned.  This  was  held  not  to  be  in  the 
normal  consequence  of  the  original  broken  ami  and 
the  chain  of  causation  had  been  broken  by  a  second 
accident  which  was  intervening,  independent  and  cul- 
minating cause,  precluding  the  earlier  accident  from 
being  the  proximate  cause.  The  same  is  true  of  the 
second  accident  in  Kiger  v.  The  Idaho  Corporation,  85 
Idaho  424,  380  P.2d  208  (1963). 

While  Appellant  finds  no  case  directly  involving  a 
myelogram,  an  analogy  can  be  noted  from  a  case  where 
the  administration  of  novocain  in  a  tonsilectomy 
caused  paralysis  to  the  respiratory  center  and  death. 
The  unusual  nature  of  the  result  was  held  to  be  acci- 
dental. Mutual  Life  Insurance  Co.  v.  Dodge  (CCA  4 
1926),  11  F.2d  486,  cert.  den.  271  U.S.  677,  70  L.Ed. 
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1147.  It  is  stated  at  10  Coiich  on  Insurance,  Section 
41:114,  page  145  (1962)  that 

"If  for  no  foreseeable  reason  the  insured  dies  from 
the  administration  of  anesthetic,  it  is  generally  held 
that  such  death  is  an  accident,  is  accidental  or  is 
caused  by  accidental  means."  (Cases  cited) . 

While  not  strictly  applicable,  in  that  the  broad  test 
of  foreseeability  does  not  apply  to  contract  cases,  the 
negligence  area  cases  indicate  a  similar  result.  A 
tortfeasor  is  liable  only  for  the  ordinary  forms  of  pro- 
fessional negligence  in  treatment  of  the  victim,  but 
is  not  liable  for  unusual  misconduct  which  is  inten- 
tional injuiy,  or  extraordinary  happenings.  Prosser 
on  Torts,  Sec.  49  (2d  ed.  1955),  p.  272,  273;  2  Re- 
statement of  Torts  2d,  Section  457,  Comment  d,  p.  498 
(1965).  Leaving  aside  the  question  of  foreseeability, 
there  is  no  distinction  in  the  application  of  the  analogy 
of  intervening  cause  or  breaking  of  the  chain  of  caus- 
ation. In  Federal  Life  Insurance  Company  v.  Raley, 
130  Texas  408,  109  S.W.2d  972  at  974,  it  has  been 
held  that  where  a  plaintiff  accidentally  ruptured  his 
right  groin  working  for  a  railroad  and  the  doctor 
operated  on  the  left  groin  by  mistake,  the  railroad 
was  not  liable  as 

"such  mistake  was  not  an  act  of  negilgence  which 
could  be  found  to  flow  legitimately  as  a  natural  and 
probable  consequence  of  the  original  injury,  and  a 
ruling  in  effect  to  the  conti-ary  could  not  properly 
have  been  made." 

"...  the  act  of  the  defendant  in  operating  on  the 
wrong  side  was  a  wholly  wrongfully,  independent 
and  intei'vening  cause  for  which  the  original  wrong- 
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doer  was  in  no  way  responsible."  Purchase  v.  Seelye, 
231  Mass.  434,  121  N.E.  413,  8  A.L.R.  503  (1918). 

The  analogy  is  equally  applicable  here  where  the  re- 
sult of  stepping  out  of  bed  in  no  way  has  been  related 
to  the  accident  of  September  9.  He  could  just  have  well 
slipped  on  a  banana  peel  and  fallen  at  that  point,  as 
far  as  creating  liability  under  the  insurance  policy. 

Basically,  the  courts  have  realized  that  some  limit 
must  be  placed  on  the  insurer's  liability,  which  other- 
wise could  be  stretched  to  infinity  from  one  consequence 
succeeding  after  another  in  a  chain  of  events  beginning 
with  an  insured's  accident.  They  have  adopted,  there- 
fore, in  the  insurance  cases  the  proximate  cause  por- 
tion of  negligence  law  that  the  insurer  is  not  liable 
for  everything  that  happened  that  might  not  have 
happened  but  for  the  insured  accident.  If  a  person  who 
caused  the  first  automobile  accident  is  held  not  liable 
for  the  aggravation  to  the  neck  and  head  injuries  of  the  ! 
plaintiff  in  the  first  accident  as  a  result  of  the  second 
accident  by  a  third  person,  Armstrong  v.  Bergeron, 
104  N.H.  85,  178  A.2d  293  (1962),  the  fact  of  Appel- 
lee's original  accident  here  shows  the  but  for  its  exist- 
ence the  second  matter  would  not  have  arose  argument 
creates  no  liability. 

The  unusual  and  extraordinary  and  violent  nature 
of  the  subsequent  event  is  not  includable  within  the 
original  accident  liability  within  the  policy  because 
proximate  cause  does  not  include  "casualties  which, 
though  possible,  were  wholly  improbable."  Corbett 
V.  Clarke,  187  Va.  222,  46  S.E.2d  327,  at  328  (1948). 
In  the  present  case,  it  becomes  apparent  that  what- 
ever the  cause  was,  even  if  related  to  the  myelogram, 
it  was  both  highly  unusual  and  unexpected. 
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2.  The  Event  Of  Febniarij  21,  196If,  Was  Caused 
By  Pre-existing  Bodily  Infirmities. 

Even  if  it  can  be  argued  the  event  which  occurred 
when  Appellee  stepped  out  of  bed  was  not  a  separate 
and  distinct  accident,  the  evidence  clearly  shows  it  was 
related  to  a  bodily  infirmity  existing  prior  to  the  acci- 
dent. The  evidence  is  quite  clear  that  it  came  from  one 
or  two  other  causes,  both  bodily  infirmities.  As  noted, 
the  1947  accident  to  the  Appellee's  back  was  a  major 
event.  Appellee's  witness.  Dr.  Shaw,  and  Appellant's 
witness.  Dr.  Raaf,  both  noted  that  one  of  the  prob- 
able causes  of  the  pain  related  to  the  earlier  fusion 
operation. 

If  the  physicians  believed  that  it  was  due  to  some 
irritation  of  the  nerve  roots  probably  by  scar  forma- 
tion, it  is  clear  the  scar  formation  referred  to  was 
from  the  earlier  injury  as  it  would  not  have  had  time 
to  form  within  a  few  hours  of  the  myelogram.  (TR 
195)  The  same  conclusion  as  to  the  pre-existing  in- 
firmities is  reached  because  Dr.  Shaw  testified  that 
the  number  of  prior  accidents  were  a  material  part 
of  his  present  disability.  Dr.  Raaf  similarly  testified, 
after  stating  without  the  pre-existing  infirmities  the 
neck  symptoms  would  have  subsided  rather  quickly, 
that  the  pre-existing  osteoarthritis  accounted  for  a  part 
of  his  present  disability.  The  same  conclusion  is  reach- 
ed by  the  statement  of  Dr.  Burton  and  Dr.  Shaw  that 
each  succeeding  accident  added  its  toll  and  that  the  last 
accident  was  the  straw  that  broke  the  camel's  back. 
Under  the  case  law  previously  cited,  this  totaling  of 
prior  disabilities  and  the  last  accident  is  an  excluded 
loss,  even  if  a  proximate  relationship  can  be  traced 
between  the  accident  of  September  9  and  the  need  for 
the  myelogram. 
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3.  Disability  Not  Due  To  Medical  Treatment  With- 
in Accident  Policy. 

While  implicit  in  the  earlier  argument,  a  restate- 
ment of  the  proximate  cause  analogies  is  applicable  to 
the  question  of  medical  treatment  creating  the  loss 
after  an  accidental  injuiy.  Here  there  are  two  reasons 
which  prevents  any  liability  attaching  from  the  origin- 
al accident  due  to  subsequent  medical  treatment,  the 
first  being  that  any  loss  resulting  from  stepping  out 
of  bed  after  the  myelogram  was  so  highly  unusual  and 
unexpected  as  to  be  an  intervening  cause,  and  the 
second  is  that  the  result  of  stepping  out  of  bed  can 
only  be  attributable  to  pre-existing  bodily  infirmities, 
and  excluded  cause.  In  effect,  neither  create  a  loss 
which  results  directly  and  independently  from  all  other 
causes  from  the  accident. 

There  is  no  evidence  that  establishes  that  several 
hours  following  a  myelogram  getting  out  of  the  bed  is 
going  to  cause  what  happened  here  as  a  normal  result 
of  medical  treatment,  particularly  when  the  event  is  so 
small  and  the  result  is  so  sudden  and  violent  in  relation 
to  it.  The  same  requirement  of  policy  of  directly  and 
independently  of  all  other  causes,  and  the  same  ex- 
clusion clause,  not  from  bodily  infirmity,  are  applied 
to  the  medical  treatment  question.  Thus,  under  an  ac- 
cidental liability  policy  which  excluded  items  absorbed, 
inhaled  or  taken  causing  the  loss,  where  death  resulted 
from  the  cooperation  of  an  unknown  cause  with  chloro- 
form administered  by  a  doctor  in  relation  to  treatment 
of  an  accident  injuiy,  recovery  was  not  allowed.  West- 
moreland V.  Preferred  Accideiit  Insurance,  75  Fed. 
244  (Cir.  Ct.,  N.D.  of  Ga.). 

( 
While  the  rule  in  case  of  negligence  is  that  the  tort- 
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feasor  takes  the  injured  person  in  whatever  condition 
he  may  have  been  found,  this  does  not  apply  to  acci- 
dental insurance  cases.  Only  the  proximate  cause  re- 
lationship is  applicable  from  Tort  law,  and  the  cases 
cited  above  followed  the  theory  that  the  mere  fact  an 
automobile  accident  happened,  and  a  meteorite  hap- 
pened to  strike  the  person  after  his  car  was  wrecked, 
does  not  mean  the  injury  from  the  meteorite  could  be 
recovered  for  in  an  insurance  case.  This  can  be  stated 
also  that  the  second  incident,  stepping  out  of  bed,  by 
itself  is  a  sufficient  sole  and  proximate  cause  of  a  disa- 
bility and  if  that  is  true  to  relate  back  the  first  acci- 
dent of  September  9,  1963  could  not  also  be  one.  That 
the  unusual  second  event  occurred  while  Appellee  was 
in  the  hospital  but  not  directly  caused  by  or  related 
to  the  September  accident,  does  not  change  this  reason- 
ing. 

In  summary,  the  facts  in  this  case  show  the  actual 
disability  from  which  Appellee  claims  to  be  totally  dis- 
abled is  that  of  the  lower  extremeties,  not  the  cervical 
spine,  and  he  has  failed  to  prove  that  this  lower  ex- 
tremities disability  was  not  a  separate  accident,  was 
not  based  on  pre-existing  bodily  infirmities,  was  not  the 
normal  and  usual  result  of  medical  treatment,  and  to 
the  contrary  the  evidence  shows  that  whatever  occurred 
must  have  acted  in  conjunction  with  the  existing  disa- 
bilities. The  Idaho  court  has  held  in  New  York  Life 
Insurance  Co.  v.  Wilson,  supra,  that  in  combining  the 
directly  and  independently  of  all  other  causes  clause 
with  the  exclusionary  clauses  for  illness  or  bodily  in- 
firmity, that  the  exclusionary  clauses  nevertheless 
would  allow  recovery  where  there  is 

*' . . .  bodily  infirmity  or  disease  directly  attributed 
to  and  approximately  caused  by  the  accident.  Such 
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provisions  apply  only  to  bodily  infirmity  or  disease 
existing  prior  to  the  accident  or  contracted  subse- 
quent to  and  independently  of  the  accident."  178 
F.2d  536. 

The  case  thus  held  the  thrombus  was  a  bodily  infirm- 
ity which  would  normally  avoid  recovery  under  the 
accidental  policy,  except  for  the  fact  that  it  was  the 
accident  in  itself.  In  the  present  case,  if  the  pain  and 
cramps  in  the  lower  leg  on  the  stepping  out  of  bed  were 
the  accidents  in  themselves,  they  did  not  occur  in  the 
policy.  Secondly,  it  is  uncontradicted  that  the  event  of 
stepping  out  of  bed  was  in  conjunction  with  or  aggra- 
vated pre-existing  infirmities. 

For  example,  an  accident  fractured  the  insured's  leg 
at  a  point  where  a  cyst  had  developed  as  a  result  of  a 
disease,  and  the  disease  interfered  with  the  healing  of 
the  leg  after  the  injury,  whereby  recoveiy  under  the 
accident  policy  was  denied  based  on  the  combination 
of  an  accident  and  pre-existing  condition.  Davis  v. 
North  American  Accident  Insurance  Company,  42 
Wash.  2d.  291,  254  P.2d  722.  See  also  Romanoff  v.  Com- 
mercial T.  M.  Accident  Association,  243  App.  Div.  725, 
277  NYS  291.  By  comparison  after  an  accidental  fall, 
an  operation  on  a  previous  existing  hernia  was  re- 
quired. Due  to  the  operation  and  the  subsequent  weak- 
ness, the  insured  contacted  pneumonia  and  died.  The 
physicians  testified  pneumonia  germs  were  present 
in  well  persons  and  that  a  weakened  person  was  more 
susceptible.  The  court  allowed  recovery,  saying 

"We  hold,  therefore,  that  when  death  results  from 
disease  which  follows  as  a  natural  though  not  neces- 
sary consequence  of  an  accidental  injury,  it  is  within 
the  terms  of  the  accident  certificate,  death  being 
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deemed  the  proximate  result,  not  of  the  disease  as 
independent  cause,  but  of  the  injury."  Kane  v.  Order 
of  United  Cornmercial  Travelers  of  America,  3 
Wash.  2d.  355,  100  P.2d  1036  (1940)  at  1040.  (Em- 
phasis added.) 

These  analogies  show  the  crucial  distinction,  as  to 
whether  the  chain  of  causation  is  continued  in  the  first 
place,  and  second,  even  if  it  has,  whether  bodily  infirm- 
ities which  occur  in  conjunction  with  the  accident 
are  within  the  exclusions  of  the  policy.  If  either  the 
chain  of  causation  is  broken  or  an  excluded  cause 
cooperates  wdth  the  original  cause,  no  recovery  is  al- 
lowed. The  Appellee  in  this  case  is  no  more  entitled  to 
recovery  than  the  insured  who  accidentally  stubbed 
his  toe  on  some  furniture  and  delayed  going  to  the 
doctor  for  a  few  days,  at  which  time  it  was  discovered 
his  middle  toe  was  broken.  Subsequently,  he  entered  the 
hospital  for  a  desired  amputation  of  said  toe  and  in  a 
routine  examination  was  found  to  have  diabetes,  which 
lead  to  a  postponement  of  the  operation  for  some  four 
weeks  as  it  would  be  hazardous.  Later  on  entering  the 
hospital  for  the  amputation,  it  was  discovered  that  the 
toe  had  gangrene  and  required  amputation  of  the  leg 
at  the  knee,  from  which  the  insured  died.  The  autopsy 
revealed  the  insured  suffered  arterio-sclerosis,  an  afflic- 
tion of  the  heart,  enlarged  kidneys,  and  a  disease  pan- 
creas. Instruction  to  the  jury  that  recovery  could  be 
had  regardless  of  concurnng  causes,  one  being  the  in- 
jury and  the  other  being  the  diabetes,  was  held  error. 
Maryland  Casualty  Company  v.  Morrow,  213  Fed. 
599  (CCA  3rd  1914). 

D.  APPELLEE  HAS  NOT  SHOWN  TOTAL 
DISABILITY  OR  PROPER  PROOF  OF  LOSS 
Assuming  for  purposes  of  argument,  without  con- 
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ceding  the  same,  that  the  disability  of  the  Appellee 
arose  within  the  coverage  of  the  policy,  he  has  failed 
to  prove  total  disability  within  the  proof  of  loss  provi- 
sions. After  the  accident  of  September  9,  1963,  total 
disability  could  only  exist  ''after  one  year  of  continu- 
ous total  disability."  The  facts  show  that  he  had  his  ac- 
cident a  little  before  noon  on  September  9  and  contin- 
ued on  the  job  until  sometime  after  lunch,  going  to  the 
first  aid  station.  His  first  day  off  work  was  Septem- 
ber 10.  ''After  one  years  of  continuous  total  disability" 
would  not  occur  until  at  least  September  10,  1964. 
There  was  no  evidence  of  the  receipt  of  Exhibit  2, 
consisting  of  the  proof  of  loss  form  and  the  attending 
physician  statement,  except  its  date  September  8.  The 
pretrial  order,  R48-9,  was  amended  on  motion  of  Ap- 
pellant, R51-54,  which  is  allowed  as  to  paragraph  3 
thereof  at  TR3-4,  provides  that  Exhibit  2  was  received 
by  Appellant  on  or  about  September  9,  1964.  On  this 
record,  the  court  by  Instruction  No.  11,  (TR  434)  said 

"You  are  further  instructed  that  legal  notice  and 
proof  of  loss  were  timely  made." 

Error  was  thus  committed  by  withdrawing  a  factual 
issue  from  the  jury,  particularly  where  only  an  in- 
ference could  be  drawn  from  the  pretrial  stipulation 
as  to  receipt,  but  no  evidence  existed  as  to  whether  or 
not  notice  was  made  after  one  year  continuous  total 
disability. 

That  the  sufficiency  and  receipt  of  notice  and 
proof  of  loss  are  for  the  jury  is  undisputed  if  any  issues 
of  fact  exist.  The  issue  here  is  not  whether  proof  of 
loss  was  received  by  the  company,  but  whether  the 
condition  precedent  after  which  it  could  be  filed  had 
occurred. 
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"The  giving  of  notice  provided  for  in  an  insurance 
policy  is  generally  spoken  of  as  a  conditioned  prece- 
dent to  the  insurance  duty  to  pay  .  .  .  the  burden  of 
proof  is  upon  the  plaintiff  to  plead  and  prove  com- 
pliance or  excuse  for  noncompliance  with  such  con- 
dition." Kennedy  v.  Underwriters  at  Lloyds,  London, 
32  Cal.  Rptr.  685  at  687,  219  Cal.  App.  2d  11  (1963). 

Because  the  pleading  of  the  Appellant  denies  the  alle- 
gations of  plaintiff's  complaint  alleging  due  notice, 
R34,  the  mere  stipulation  that  proof  of  loss  was  re- 
ceived at  an  approximate  time  is  not  a  stipulation  of 
fact  that  it  was  received  aftei'  the  required  waiting 
period  in  the  policy.  Only  if  all  these  matters  has  been 
affirmatively  stipulated  would  there  be  no  burden  of 
proof  for  Appellee  to  meet  and  would  the  instruction 
have  been  proper.  Reserve  Life  Insurance  v.  Luedke, 
132  Ind.  App.  476,  177  N.E.  2d  482  (1961). 

The  substantial  compliance  rule  does  not  aid  Ap- 
pellee in  this  matter.  It  is  not  a  question  of  the  company 
receiving  the  notice,  to  enable  it  to  make  due  investiga- 
tion, but  a  question  of  whether  a  conditioned  precedent 
for  an  expiration  of  time  as  required  in  the  policy  had 
been  met.  There  is  insufficient  proof  upon  which  the 
court  could  decide  as  a  matter  of  law  in  Instruction 
No.  11  that  the  policy  terms  had  been  complied  with. 
Even  if  it  can  be  argued  that  inference  may  have  arisen 
from  the  pretrial  order,  this  still  leaves  a  question  of 
conflicting  inferences.  Was  it  before  the  9th  of  Sep- 
tember or  sometime  a  number  of  days  after  the  9th 
of  September?  In  such  event  it  is  nevertheless,  a  ques- 
tion for  the  jury  on  conflicting  inferences.  Long  v. 
Equitable  Life  Assurance  Society  of  the  United  States, 
70  Ohio  App.  277,  60  N.E.2d  805  (1945). 
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The  Idaho  court  in  Bennett  v.  New  York  Life  Insur- 
ance Company,  63  Idaho  427,  121  P.2d  551  at  555 
quoted  from  Conlon  v.  Northern  Life  Insurance  Com- 
pany, 108  Mont.  473,  92  P.2d  284,  approving  the  gener- 
al principle  that,  proof  of  loss  being  the  conditioned 
precedent  as  well  as  notice  of  loss  being  a  conditioned 
precedent,  the  burden  is  on  the  Appellee  plaintiff  to 
show  compliance  with  all  of  these  requirements,  and  in 
failing  to  do  so,  the  court  must  direct  a  verdict  for  the 
insurer.  Specifically,  the  uniform  provisions  of  the 
policy,  R  44,  require  that  notice  of  claim  be  given  with- 
in twenty  days  after  the  occurrence  oi*  commencement 
of  any  loss  or  as  soon  thereafter  as  reasonably  possible. 
In  a  separate  paragraph  written  proof  of  loss  must  be 
furnished  within  90  days  after  the  date  of  a  loss.  Thus 
it  is  noted  that  Appellee  should  have  given  notice  of 
possible  claim  after  his  injury,  but  before  the  total 
continuous  disability  for  one  year  had  existed,  to  al- 
low the  insurer  to  investigate  the  matter.  There  is  ab- 
solutely no  proof  that  any  notice  of  claim  was  given. 
Under  the  above-cited  Bennett  case,  the  Idaho  court 
has  followed  the  principle  that  both  notice  of  claim  and 
proof  of  loss  must  be  shown  as  a  conditioned  precedent. 

The  key  point  is  that  the  Appellee  could  not  have 
known  until  after  the  full  year  of  continuous  total  disa- 
bility whether  or  not  he  would  be  permanently  and 
totally  disabled.  In  fact,  as  Appellee  relies  on  the  pain 
and  lack  of  sensitivity  in  his  left  arm  as  part  of  his 
disability,  and  the  record  clearly  shows  that  these  did 
not  arise  until  sometime  after  the  original  accident. 
The  loss  involved  is  not  the  accident,  or  the  beginning 
of  it,  but  in  total  disability  cases  is  the  completion  of 
a  period  of  time,  which  would  be  late  in  September. 

As  to  the  proof  of  total  disability,  assuming  proper 
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proof  of  loss  had  been  made.  Even  assuming  for  the 
purpose  of  argument  an  accumulation  of  the  disabil- 
ity from  accidents  and  disabilities  arising  therefrom, 
it  is  clear  Appellee  has  failed  to  prove  by  a  preponder- 
ance of  the  evidence  total  disability.  Nevertheless,  such 
existing  disability  cannot  include  loss  resulting  from 
or  caused  by  illness  and  bodily  infirmity.  The  plain- 
tiff's proof  would  have  to  separate  out  and  distinguish 
that  portion  of  all  of  his  disability  which  could  only 
arise  from  the  accident  of  September  9, 1963,  and  prove 
that  this  totally  disabled  the  Appellee.  He  therefore- 
has  not  proven  total  disability  within  the  policy  terms. 

The  evidence  is  uncontradicted  that  the  Appellee 
can  engage  in  some  work.  His  testimony  shows  that 
he  is  a  literate  person,  that  he  can  read  and  write, 
that  he  has  had  extensive  travel  and  work  in  foreign 
lands  with  the  experience  commensurate  therewith, 
and  that  he  is  familiar  with  the  organization  of  con- 
struction jobs  and  the  equipment  used  thereon.  The  fact 
that  the  Appellee  has  deliberately  not  applied  for  any 
other  job  of  any  type  since  May  of  1964,  clearly  shows 
the  failure  of  Appellee's  proof  that  he  could  not  work. 
The  mere  fact  he  couldn't  sweep  the  floor  three  months 
after  his  cervical  spine  operation  is  not  proof  that  at 
the  time  of  the  suit  he  could  not  engage  in  some  work. 

Appellee  has  another  problem.  The  surgery  in  Febru- 
ary 28,  1964,  materially  corrected  the  disability  from 
the  September  accident.  It  is  only  because  of  February 
event  that  he  has  any  difficulty  in  his  lower  legs  which 
is  his  main  complaint  and  reason  for  being  unable  to 
work.  It  cannot  possibly  be  claimed  that  the  latter 
ground  has  existed  for  a  continuous  year  prior  to  proof 
of  loss.  The  term  "permanent  disability"  is  defined  as: 
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"The  common  interpretation  of  the  expression 
'permanent'  is  ...  a  disability  which  will  persist  for 
a  long  or  indefinite  period  of  time,  as  distinguished 
from  a  condition  which  is  merely  transient  or  tem- 
porary." lA  Appleman,  Insurance  Laiv  and  Prac- 
tice, p.  529;  Crotve  v.  Equitable  Life  Assurance  So- 
ciety of  the  United  States,  179  La.  444  154  So.  52, 
(1934). 

A  new  disability  arose  in  February,  yet  the  proof  of 
loss  claims  only  disabilities  from  the  September  9  acci- 
dent. The  total  year  has  not  expired,  as  to  this  new 
matter. 

That  a  proof  of  loss  may  come  too  early  and  avoid 
the  action  has  been  so  held.  In  Hovhanesian  v.  New 
York  Life  Insurance  Co.,  310  Mass.  626,  39  N.E.2d 
423,  138  A.L.R.  1369  (1942),  the  proof  of  disability 
was  ruled  insufficient,  one  of  the  main  grounds  being 
that  it  was  received  12  days  early  prior  to  the  com- 
pletion of  a  60-day  period  of  disability.  See  also  Colum- 
bian National  Life  Insurance  Company  v.  Buntin,  43 
Ga.  App.  698,  159  S.E.  891  (1931).  Corbett  v.  Phoe- 
nix Mutual  Life  Insurance  Co.,  259  N.Y.S.  221,  144 
Misc.  872  (1932). 

It  therefore  appears  that  Appellee  has  failed  to  meet 
his  burden  of  proof  in  relation  to  the  proof  of  loss  pro- 
visions of  the  policy  and  the  total  disability  provision 
therein. 

E.  THE  COURT  BELOW  COMMITTED  SUBSTAN- 
TIAL, PREJUDICIAL  ERRORS  AT  TRIAL 

Listed  hereafter  are  matters  which  Appellant  be- 
lieves are  substantial,  prejudicial  errors  committed 
during  the  trial  of  this  action. 
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1.  Admission  And  Rejection  of  Evidence 

The  court  committed  substantial  error  in  admitting 
Exhibit  20,  marked  TR  243,  admitted  246.  The  exhibit 
is  a  report  of  medical  examination  made  of  the  Appel- 
lee by  a  Dr.  H.  V.  Firor,  dated  September  17,  1962. 
The  exhibit  was  offered  as  a  part  of  a  direct  examina- 
tion of  Alfred  J.  Goade,  manager  of  accounting  and  ad- 
ministration for  Morrison-Knudsen  Company  (TR 
239).  It  was  objected  that  it  was  hearsay,  (TR  244, 
line  25)  and  upon  further  questions  in  aid  of  the  ob- 
jection further  objected  to  as  not  binding  upon  the  in- 
surance company,  as  immaterial  and  irrelevant,  in- 
complete and  without  proper  foundation  as  a  business 
record  maintained  under  the  supervision  of  the  witness. 
(TR  245)  The  physical  examination  had  nothing  to  do 
with  the  issuance  of  the  insurance  policy,  was  a  record 
maintained  by  the  personnel  office  and  not  under  the 
control  and  maintenance  of  the  witness  in  accounting. 
(TR  244)  The  witness  did  not  know  if  there  were  any 
other  laboratory  reports,  x-rays  or  other  sheets  with 
the  report  because  'T  asked  for  this  and  this  is  what 
I  received."  (TR  246)  It  was  error  to  admit  this  ex- 
hibit, as  the  court  practically  conceded  in  its  remarks 
before  the  jury,  stating:  "My  only  question  now  is 
whether  you  want  to  take  time  to  get  the  office  man- 
ager to  identify  them."  (TR  246)  The  admission  was 
particularly  damaging  because  it  did  not  list  the 
previous  disabilities,  and  because  on  the  face  of  it  it 
states:  ''Physically  qualified  for  arduous  work  over- 


seas." 


The  business  records  exception  to  the  hearsay  rule 
does  not  permit  the  admission  of  this  evidence.  §  9-413 
to  9-416,  Idaho  Code  and  §  28  U.S.C.A.  1732  have  both 
been  interpreted  under  the  general  rule  to  only  allow 
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admission  of  records  made  in  the  regular  course  of 
business,  if  they  are  properly  identified  and  if  they  are 
offered  by  the  custodian  or  other  qualified  witness  who 
prepared  them  or  supervised  their  preparation.  The 
same  rule  applies  to  medical  records,  as  it  is  stated : 

''Medical  records,  in  order  to  be  admissible  in  evi- 
dence, must  be  properly  identified  and  authenticated 
by  the  custodian  or  other  qualified  witness,  and  there 
must  be  proof  of  compliance  with  requirements  of 
the  statute  relating  to  the  admissibility  of  business 
records."  32  C.J.S.  §730(2),  at  p.  1054. 

*'A  writing  is  not  admissible  under  a  business 
record  statute  merely  because  it  may  appear  on  its 
face  to  be  a  writing  made  by  a  physician  in  the 
regular  course  of  his  practice,  but  it  must  first  be 
shown  that  the  writing  was  actually  made  by  or 
under  the  direction  of  the  physician  at  or  near  the 
time  of  his  examination  of  the  patient  in  question 
and  also  that  it  was  his  custom  in  the  regular  course 
of  his  professional  practice  to  make  such  a  record." 
Supra  at  p.  1053. 

It  has  been  held  that  where  papers  were  not  the 
product  of  a  regular  clerical  system,  had  not  been 
checked  and  supervised  in  their  preparation  by  a  super- 
visor of  any  nature  in  relation  to  the  person  seeking 
to  authenticate  the  document,  and  involved  indepen- 
dent discretion  and  judgment  of  a  person  prepaiing 
them,  that  they  are  not  admissible.  Hartzog  v.  United 
States,  217  F.2d  706  at  710.  Berlin,  a  special  agent  of 
the  Internal  Revenue  Service,  testified  as  the  alleged 
supervisor  of  the  making  of  certain  work  sheets  by 
a  deputy  collector  named  Baynard.  The  work  sheets  of 
said  Baynard,  who  had  died,  were  somewhat  haphaz- 
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ard  in  their  preparation,  and  as  to  their  admissibility 
under  identification  by  the  special  agent  Berlin,  the 
coiui;  stated : 

"On  the  record  presented  to  us,  it  does  not  appear 
that  the  work  sheets  prepared  by  Baynard  were  pre- 
pared under  such  circumstances  as  will  provide  a 
guarantee  of  trustworthiness.  .  .  .  They  were  Bay- 
nard's  personal  working  papers,  were  the  product 
of  his  judgment  and  discretion  and  not  a  product  of 
any  efficient  clerical  system.  . . . 

"The  second  circuit  quite  properly  held  that  testi- 
mony of  a  supervisory  agent  alone  is  sufficient  when 
he  has  had  complete  supervision  and  direction  of  the 
preparation  of  the  evidence  which  he  offers.  We  do 
not  think  such  supei-vision  and  control  existed  in  the 
instant  case.  Baynard  was  not  a  mere  tool  of  Berlin. 
He  exercised  his  own  discretion  and  judgment  as  to 
the  classification  of  the  information  which  he  alone 
saw.  While  Berlin  may  have  been  his  'supervisor,' 
in  fact  the  two  parties  were  operating  on  the  same 
level  of  this  investigation.  Moreover  the  Mortimer 
case  is  founded  on  the  assumption  that  the  evidence 
was  compiled  'according  to  a  method  at  once  prac- 
tical and  offering  reasonable  guaranty  of  accuracy 
.  .  .'  18  F.2d  at  p.  269.  We  do  not  think  that  Bay- 
nard's  work  sheets  were  prepared  by  such  a  method." 
217  F.2d  at  710. 

In  the  present  case,  the  witness  as  the  manager  of  the 
accounting  department  was  not  the  supervisor  over  the 
personnel  department  from  which  the  record  was  ob- 
tained, and  he  merely  got  it  by  asking  for  it.  There 
is  no  evidence  of  supervision  of  the  doctor,  or  how  his 
report  was  required  or  made.  There  is  an  absolute 
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failure  of  proof  as  to  the  source  of  the  record  in  the 
personnel  department,  or  whether  the  procedure  un- 
der which  the  company  obtained  it  was  the  result  of 
"any  efficient  clerical  system,"  It  is  clear  that  even  if  it 
was  identified  that  there  was  no  foundation  for  the 
other  requirements  of  the  business  record  exception  to 
the  hearsay  rule.  Proper  objection  was  made. 

A  second  substantial  prejudical  error  was  commit- 
ted by  the  court  below  in  refusing  to  allow  Appellant 
to  read  to  the  jury  and  ask  questions  conceiTiing  prior 
inconsistent  statements  of  Appellee.  The  verified  com- 
plaint was  marked  as  Exhibit  12,  and  the  appellee 
asked  to  read 

"On  or  about  September  9,  1963,  the  plaintiff 
suffered  an  accidental  injury  to  his  spine  causing 
immediate  total  disability."  Rll 

This  was  not  read  to  the  jury  and  when  the  Appellee 
was  asked  if  he  still  claimed  that  his  disability  arose 
immediately  following  the  accident  of  September  9, 
1963,  the  court  sustained  an  objection  which  contained 
no  reason  for  it  (TR  86,  line  3)  and  refused  to  admit 
the  exhibit  when  it  was  offered  even  though  no  objection 
was  made  by  Appellee  to  the  offer.  (TR  86,  lines  15- 
25)  This  has  been  held  to  be  error: 

"Admissions,  if  material,  are  always  admissible.' 
Sometimes  they  have  a  controlling  weight  with  a 
trier  of  facts.  There  can  be  no  more  solemn  admis- 
sions than  those  made  by  a  pleading,  the  very  pur- 
pose of  which  is  so  to  state  the  pleader's  claims  that 
they  may  be  submitted  to  a  judicial  tribunal  for 
final  detei-mination.  For  that  purpose,  they  are 
drafted,  submitted,  and  become  part  of  the  record. 
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Although  a  part  of  the  record,  his  own  pleadings 
cannot  be  used  by  a  party  over  objection  because  they 
are  his  own  statements,  prepared  for  the  very  pur- 
pose of  putting  his  case  in  the  best  possible  light. 
Hence,  they  are  ordinarily  self  serving  and  so  should 
not  go  before  the  jury  at  all.  But  when  a  party  in- 
corporates in  a  pleading  an  admission,  an  opposite 
condition  is  created  and  the  confession  may  be  used 
by  his  adversary  at  any  time  during  the  trial  and 
for  any  legitimate  purpose,  without  introduction  in 
evidence  .  .  .  The  only  thing  to  be  determined  by  the 
judge  as  a  preliminary  is  whether  the  pleading  is  an 
admission  or  reasonably  to  be  construed  as  such. 
If  that  be  the  case,  it  may  be  read  to  the  jury  at  any 
proper  time  on  behalf  of  the  adversary."  Hork  v. 
Minneapolis  Street  Raihuay  Co.,  193  Minn.  366,  258 
N.W.  576  (1935)  at  577. 

Further,  courts  allow  pleadings  to  go  into  evidence  to 
show  admissions  against  the  party  who  has  pleaded 
them.  Thus  it  is  stated : 

"That  allegation  may  be  regarded  either  as  a  for- 
mal admission  for  the  purpose  of  this  action,  and  as 
such  binding  and  conclusive  throughout  the  case  up- 
on those  in  whose  behalf  it  was  made;  or  as  an  evi- 
dentiary declaration.  And,  even  considered  in  the 
latter  and  less  absolute  fashion,  it  is  highly  signifi- 
cant. It  is  to  be  understood  as  the  reflection  by  plain- 
tiffs' counsel  of  the  factual  setting  of  the  misadven- 
ture in  suit,  which  had  been  disclosed  to  their  counsel 
by  or  in  behalf  of  the  plaintiffs.  It  is  a  purposeful 
assertion  by  plaintiffs  of  an  ingredient  of  the  claims 
in  substantial  sums  which  in  this  action  they  made 
against  the  defendant.  They  are  not  thought  to  have 
made  the  assertion  lightly  or  without  supporting  his- 
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torical  background."  DeLegrand  v.  United  States 
182  F.  Supp.  184  at  195.  (Dist.  Ct,  Pueito  Rico, 
1959  or  1960.) 

The  court  erred  even  more  seriously  and  substan- 
tially in  refusing  to  admit  Exhibit  10.  It  was  stipu- 
lated that  said  exhibit  was  authentic,  with  reservation 
of  materiality  and  relevance.  (TR  84,  R  62)  Identifi- 
cation being  waived,  Appellant  offered  ^  7  thereof  and 
the  court  interrupted  Appellee's  counsel  to  state  his 
own  objection  to  it,  asked  the  Appellee's  counsel  for  an 
objection  and  sustained  it.  The  provision  which  was 
excluded  reads  as  follows : 

''That  prior  to  September  9,  1963,  the  claimant 
sustained  compensable  industrial  accidents  to  his 
lumbar  spine,  cervical  spine,  hands  and  face.  That 
the  combination  of  said  previous  injuries  and  the 
injury  of  September  9,  1963,  have  resulted  in  per-- 
manent  disability  and  physical  impairment  equal  to 
100  per  cent  total  permanent  disability."  (Para- 
graph 7  of  Amended  Complaint  Before  the  Idaho  In- 
dustrial Accident  Board) 

The  Appellee  testified  that  he  had  hired  counsel  to  file 
the  industrial  accident  claim  for  his  1963  September 
accident,  that  he  hired  Mr.  Roberts  and  his  associates, 
who  are  his  counsel  in  this  case.  This  was  a  substantial 
contradictory  admission  against  interest  and  it  is  par- 
ticularly interesting  to  note  that  it  is  an  amendment  l 
to  the  actual  original  claim  that  was  filed.  The  law  is 
clear  that  such  a  statement  against  interest  was  ad- 
missible. 

"Under  the  rules  discussed  in  subdivision  a  of  this 
section  the  pleadings  in  a  suit  or  action  are  admis- 
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sible  for  some  pui^poses,  as  in  the  case  of  a  verified 
pleading  in  a  former  action  involving  one  or  more  of 
the  parties  to  the  suit,  provided  the  pleadings  are 
relevant  and  material  ...  In  a  proper  case  a  plead- 
ing may  be  introduced  to  collaborate  or  contradict  a 
witness,  to  rebut  an  inference,  or  to  establish  an  ad- 
mission against  interest  .  .  ."  32  C.J.S.  Evidence 
§633b,  p.  804. 

"Pleadings  in  one  action  are  competent  evidence 
in  another,  where  the  purpose  is  to  contradict  a 
party  or  his  witness  .  .  ."  Regenvetter  v.  Ball,  131 
Wash.  155,  229  Pac.  321  at  324  (1924). 

The  cases  cited  above  in  relation  to  Exhibit  12  are  also 
applicable  here.  As  the  witness  was  not  allowed  to 
testify  as  to  these  matters  or  the  jury  to  be  informed 
on  them,  two  very  strong  contradictory  statements 
which  were  material  and  relevant  were  excluded. 

A  fourth  item  is  the  rejection  of  an  offer  of  proof  and 
sustaining  objections  to  questions  by  Appellant  con- 
cerning the  amount  of  pay  Appellee  received  in  the  last 
few  years.  Appellee  was  asked  what  he  was  paid  at 
the  Iran  job  and  an  objection  was  made  that  this  was 
not  material  or  relevant,  which  was  sustained.  (TR 
389-90. )  A  request  to  make  an  offer  of  proof  was  made 
and  subsequently  granted.  The  offer  of  proof  appears 
at  TR  396,  which  are  quotations  from  a  deposition  of 
Appellee.  They  show  that  in  Iran  he  was  making 
$1,000.00  a  month,  plus  subsistence  and  in  Colombia 
he  was  making  $900.00  a  month  without  subsistence. 
At  the  time  of  the  original  question.  Appellant  pointed 
out  that  this  was  relevant  as  to  the  ability  of  the  Ap- 
pellee in  relation  to  his  disability.  The  court  rejected 
the  offer  of  proof.  This  was  error  in  that  the  amount 
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of  money  he  received  on  his  most  responsible  recent 
jobs  indicates  that  he  was  acting  as  a  supervisor  and 
had  the  capacity  to  do  supervisory  work.  As  there  is 
definite  evidence  that  he  can  go  back  to  a  job  so  long 
as  it  doesn't  involve  heavy  physical  labor,  this  evi- 
dence was  material  and  relevant  in  the  question  of 
whether  he  is  totally  and  permanently  disabled  from 
carrying  on  any  occupation  or  employment  for  which 
he  is  fit  through  education,  training  or  experience. 

2.  Errors  In  Instructions  To  The  Jury 

The  detailed  instructions  to  which  objection  has  been 
made  are  set  forth  in  the  specification  of  errors.  The 
essence  of  the  problem,  except  for  definition  questions, 
is  the  holding  of  the  court  as  a  matter  of  law  that  the 
"directly  and  independently  of  all  other  causes"  clause 
of  the  policy  includes  the  exclusionary  provisions  and 
that  no  instruction  need  be  given  on  the  exclusionary 
clauses  of  the  policy.  This  is  made  clear  in  the  court's 
comments  to  the  Appellant's  request  that  the  exclusion- 
ary matter  be  added  to  Instruction  No.  13.  The  court 
denied  the  request  stating:  ''I  feel  'directly  and  inde- 
pendently' must  be  all  inclusive."  (TR  424) 

As  to  the  individual  errors  believed  committed  byf 
the  court,  they  are  as  follows :  J 

(a)  The  combination  of  Instructions  Nos.  11  and  13 
omit  an  essential  element.  We  have  already  pointed 
out  the  error  of  instructing  that  ''legal  notice  and  proof 
of  loss  were  timely  made"  (Instruction  11,  TR  434) 
in  that  there  was  a  question  of  fact  for  the  jury.  The 
question  was  whether  the  full  year  of  "continuous  total 
disability"  had  run  at  the  time  the  proof  of  loss  was 
filed.  While  Instruction  13  in  ^  2  requires  that  the  Ap- 
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pellee  prove  that  such  a  full  year  of  inability  existed, 
at  no  point  did  either  instruction  raise  the  question  for 
the  jury  of  whether  Appellee's  proof  of  loss  was  filed 
only  after  such  period  had  expired.  The  Court  com- 
mits substantial  error  because  in  Instruction  13  it  re- 
quires the  jury  to  find  whether  such  full  year  has 
existed,  and  yet  by  Instruction  11,  by  deciding  as 
a  matter  of  law  that  the  proof  of  loss  was  timely, 
it  decided  the  question  of  fact  which  it  had  submitted 
to  the  jury.  There  is  no  stipulation  and  no  evidence 
that  would  create  an  uncontradicted  evidentiary  situ- 
ation as  to  whether  or  not  a  full  year  of  continuous 
total  disability  had  existed  before  filing  and  the  is- 
sue had  to  go  to  the  jury.  For  this  reason  the  instruc- 
tions are  inadequate.  This  was  called  to  the  court's 
attention  in  the  second  half  of  Appellant's  requested 
instruction  No.  2  (R  155)  (TR  420-421). 

(b)  The  next  error  relates  to  *\\  2,  line  8,  of  Instruc- 
tion 10,  the  statement  that  the  insurance  company 
contends  that  the  disability  of  February  21  resulted 
from  the  diagnostic  treatment.  Appellant  requested 
that  this  should  be  deleted  as  the  issue  was  not  the 
treatment  but  the  unusual  result  from  stepping  out  of 
bed.  (TR  434)  The  change  was  not  made.  Objection 
was  also  made  in  ][  2  of  Instruction  10  to  the  words  at 
line  9,  (TR  434)  "such  event  constituted  an  accident," 
that  it  was  not  clear  which  event  was  noted,  and  that 
the  wording  should  read  "such  event  constituted  an- 
other accident."  (TR  423)  The  instruction  as  written 
is  confusing  as  to  the  specific  claim  of  the  Appellant 
that  the  February  incident  of  stepping  out  of  bed  was 
an  additional  accident. 

(c)  Instruction  13  in  Ij  3  (TR  436)  is  the  major 
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error  in  the  court's  instruction.  Appellant  specifically 
requested  that  the  facts  which  must  be  found  by  the 
jury  as  to  hold  for  Appellee  should  include  both  the 
clause  of  "directly  and  independently  of  all  other 
causes,"  and  an  instruction  concerning  the  exclusion 
if  the  same  was  effected  by  disease  or  bodily  infirmity. 
As  cited  above  from  TR  424,  the  court  specifically 
denied  this,  stating  the  ''directly  and  independently" 
clause  was  all-inclusive.  Also  denied  was  Appellant's 
request  that  there  be  added  to  Instruction  13  the  addi- 
tional question  of  proof  of  whether  the  disabilities 
were  caused  by  another  accident  following  the  Sep- 
tember 9  accident  (TR  424) .  The  Appellant's  requested 
instruction  No.  4  in  the  latter  part  of  the  first  para- 
graph requested  this  provision.  Denying  it  is  error,  for 
this  is  a  material  question  of  fact. 

(d)  In  Instruction  15,  the  court  committed  an  error 
in  adopting  Appellant's  requested  Instruction  5  while 
deleting  the  last  clause  (R  158,  TR  425).  This  is  a 
defiinition  of  an  accident  and  the  deleted  portion  added 
''and  is  tragically  out  of  proportion  to  the  trivial 
cause."  (TR  425)  As  the  definition  of  an  accident  is 
both  one  that  is  improbable  as  well  as  a  result  out  of 
proportion  to  the  cause,  the  instruction  as  given  is  er- 
roneous. 

(e)  Objection  was  made  to  Instruction  16  on  the 
same  basic  reason  as  to  Instruction  13,  in  that  it  in- 
cludes the  question  of  a  cause  being  directly  and  in- 
dependently of  other  causes  without  relation  to  the  ex- 
clusion clauses  of  the  policy  (TR  425).  The  same  argu- 
ment applies. 

(f)  Objection  was  made  to  Instruction  No.  17  re- 
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lating  to  Appellee's  duty  to  submit  to  reasonable  medic- 
al treatment  in  that  it  is  inadequate  to  cover  the 
pertinent  question  of  whether  the  results  of  said  treat- 
ment are  within  the  accident  policy.  It  being  a  question 
of  fact  whether  the  I'esults  of  the  event  in  February 
were  so  unusual  and  unexpected  as  to  be  a  separate 
accident,  or  as  to  be  an  unexpected  result  of  medical 
treatment,  the  jury  is  improperly  instructed  on  this 
question  (TR  425).  Appellant  requested  an  instruction 
in  the  first  part  of  Requested  Instruction  8  and  in  its 
oral  request  to  the  effect  that  ".  .  .  if  the  normal  treat- 
ment resulted  in  bizarre  or  unusual  results,  that  we 
would  not  be  responsible  for  them."  (TR  425)  Failure 
to  instruct  was  error  as  material  questions  of  fact  ex- 
isted as  to  the  medical  treatment,  if  that  is  what  caused 
the  disabilities  upon  stepping  out  of  bed,  and  it  should 
have  been  given  to  the  jury. 

(g)  The  same  objection  is  made  to  Instruction  13, 
for  the  same  reason  (TR  425). 

3.  Prejudicial  Remarks  Of  The  Court 

The  impartial  attitude  of  a  judge  on  the  trial  of  an 
action  is  most  important.  It  has  been  so  held  in  an 
action  by  plaintiff  seeking  to  prove  permanent  total 
disability  under  an  insurance  contract,  where  the 
court  commented  about  the  insurer  government's  al- 
leged practice  of  concealing  information  in  its  files, 

"Nor  is  this  the  only  instance  in  the  record  where 
the  judge  failed  to  maintain  an  impartial  attitude. 
He  displayed  a  very  hostile  attitude  to  the  de- 
fendant's witness,  Dr.  Wilson,  and  constantly 
prompted  witnesses  for  the  plaintiff.  In  these  insur- 
ance cases  brought  by  soldiers,  every  sympathy  of 
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the  juror  is  with  the  plaintiff  and  it  is  particularly 
imperative  that  the  trial  judge  observe  a  scrupulous 
detachment."  Mason  v.  United  States,  63  F.2d  791 
(CCA.  Vt.  1933). 

This  case  is  in  point  with  refei'ence  to  the  remarks 
of  the  court  below  concerning  the  admission  of  the 
physical  examination,  Exhibit  20,  where  the  jury  would 
be  clearly  convinced  that  the  record  was  of  some  un- 
usual importance,  that  the  Appellant's  objections  to 
its  admission  were  an  effort  to  hide  evidence  that  was 
material,  and  that  the  Appellant  was  merely  delaying 
the  trial  (TR  243-246).  On  Appellee's  objection,  the 
Court  first  asked  whether  the  Appellant  wanted  a  re- 
cess, when  it  was  the  Appellee  who  was  trying  to  offer 
the  exhibit.  He  blamed  the  need  for  the  recess,  which 
was  not  called,  on  the  Appellant  because  he  would  have 
to  call  the  ''proper  officer."  He  then  stated,  "I  don't 
believe  it  would  be  necessary,"  as  to  whether  the 
proper  officer  should  be  called,  and  proceeded  to  ex- 
amine the  witness  of  the  Appellee  for  the  purpose  of 
trying  to  lay  a  foundation  for  admission  of  the  exhibit 
on  behalf  of  the  Appellee.  The  Appellant's  attorney 
then  found  himself  in  the  position  of  having  to  ask 
questions  in  aid  of  objection  to  the  questions  that  the 
court  was  asking.  (TR  245)  At  this  point  for  the  third 
time  the  court  stated : 

"My  only  question  now  is  whether  you  want  to 
take  time  to  get  the  office  manager  to  identify  them." 
(TR  246) 

This  required  Appellant's  counsel  again  to  state  the  ob- 
jection, for  the  third  time,  that  no  proper  foundation 
or  identification  had  been  made,  to  which  the  court 
then  replied: 
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**I  am  satisfied  the  identification  is  satisfactory 
and  I  am  going  to  overrule  the  objection  and  I  am 
going  to  admit  Exhibit  20  .  .  ."  (TR  246) 

While  the  record  does  not  reflect  the  inflections  of  the 
trial  court,  it  is  not  difficult  to  understand  in  reading 
this  last  statement  by  the  court  below  that  it  was  made 
with  some  emphasis. 

The  errors  committed  by  the  court  here  are  multiple, 
and  they  are  in  conjunction  with  a  number  of  other  re- 
marks which  indicated  to  the  jury  through  accumu- 
lation, if  not  by  individual  nature  thereof,  the  court's 
attitude.  The  court  actively  participated  on  behalf  of 
Appellee  following  the  offer  of  the  exhibit  by  the  Ap- 
pellee noted  above  and  at  no  point  in  the  course  of  four 
pages  of  transcript  did  Appellee's  attorney  ever  have 
to  argue  his  side  of  the  issue  on  the  admission  of  the 
exhibit — the  court  was  doing  it  for  him. 

The  authorities  specifically  admonish  a  trial  judge 
from  so  entering  into  a  case. 

*'It  is  well  known  that  jurors  observe  the  sug- 
gestions and  bearing  of  the  judge  during  the  trial, 
and  if  they  can  catch  an  expression  or  suggestion  of 
the  opinion  of  the  court  as  to  his  views  of  the  merits 
of  the  case,  they  are  almost  sure  to  reflect  that 
opinion  in  their  verdict.  It  is  clearly  reversible  error 
for  the  court  to  make  such  a  remark  during  the  trial 
in  the  presence  of  the  jury."  Goldstone  v.  Ruste- 
meyer,  21  Idaho  703,  123  Pac.  635  (1912),  See  also 
LaChase  v.  Sanders,  142  Conn.  122,  111  A.2d  690  at 
692  (1955),  and  Forte  v.  Schiebe,  145  Cal.  App.  2d 
296,  302  P.2d  336  at  338  (1956). 
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In  the  Goldstone  case  the  Idaho  court  commented, 
as  to  the  value  of  merchandise  delivered  by  an  appel 
lant  to  a  respondent,  that  a  specific  witness  ''has  told 
them  what  it  would  be  worth."  This  is  quite  similar  to 
the  court's  remark  here  as  to  what  the  record  of  medic- 
al examination  showed  (TR  245)  and  that  the  exhibit 
was  proper  except  merely  as  to  the  presence  of  an 
office  manager  to  identify  it  (TR  245). 

"The  practice  of  a  judge  entering  into  a  trial  of  a 
case  as  an  advocate  is  emphatically  disapproved.  The 
judge  occupies  an  exalted  and  dignified  position; 
he  is  the  one  person  to  whom  the  jury,  with  rare 
exception,  looks  for  guidance,  and  from  whom  the 
litigants  expect  absolute  impai-tiality.  An  expression 
indicative  of  favor  or  condemnation  is  quickly  re- 
flected in  the  jury  box  and  at  the  counsel  table.  To 
depart  from  the  clear  line  of  duty  through  questions, 
expressions,  or  conduct,  contravenes  the  orderly  ad- 
ministration of  justice  .  .  ."  LaChase  v.  Sanders, 
supra. 

The  court  actively  did  all  the  things  condemned  in  the 
above  citation,  including  questioning  the  witness,  argu- 
ing the  Appellee's  position  for  admission  of  the  exhibit, 
remarking  on  its  contents,  and  attempting  to  brow- 
beat Appellant's  counsel  out  of  his  objection  by  point- 
ing to  the  delay  that  it  was  going  to  cause  in  the  trial. 

This  same  attitude  of  the  court  was  reflected  when 
Appellant  was  cross-examining  Appellee's  witness,  Dr. 
Shaw  (TR  192-193).  In  a  chain  of  questions  asked  on' 
the  ability  of  Appellee  to  work,  the  court  interinapted 
Appellant  and  (a)  as  to  a  question  that  was  two 
answers  back,  (b)  sustained  an  objection  which  he 
didn't  even  allow  Appellee's  counsel  to  state,  and  (c) 
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accused  Appellant  of  asking  an  unfair  question.  He 
further  erred  in  striking  an  answer  of  Appellee  to  ap- 
pellant's question.  Without  reference  to  what  question 
he  was  talking  about,  the  court  stated : 

"I  don't  think  this  is  a  fair  question  based  on  the 
testimony.  I  think  it  was  his  testimony  he  wasn't  a 
working  supei'visor  over  these  150  men." 

In  a  robbery  case  where  the  witness  was  testifying 
as  to  whether  the  plaintiff  had  checked  into  the  hotel 
before  or  after  the  robbery  and  thought  it  was  before, 
the  trial  court  interrupted  with  the  statement,  ''It 
doesn't  make  any  difference,  objection  sustained." 
There  the  court  stated : 

"The  prejudicial  conduct  of  the  judge  was  made 
glaringly  manifest,  because  he  said  'objection  su- 
stained' when  no  objection  had  been  interposed. 
Other  remarks  of  the  court  were  upon  a  similar  line. 
These  remarks  of  the  trial  judge  were  uncalled  for, 
highly  detrimental  to  the  rights  of  the  defendant, 
and  were  calculated  to  impress  the  jury  that  the 
judge  was  exerting  himself  in  the  interest  of  the 
plaintiff."  Coulson  v.  Wenzel  Hotels,  Inc.,  248  111. 
App.  540,  at  544  (1st  Dist.  App.  Ct.  1928). 

This  is  almost  identical  here,  where  the  court  below  in- 
terrupted, sustained  his  own  objection  before  the  Ap- 
pellee could  even  make  one  and  struck  the  answer  with- 
out a  motion.  This  also  happened  elsewhere  in  the  trial, 
to  wit:  The  court  interrupted  Appellee  on  direct  ex- 
amination to  say:  "Would  you  like  a  glass  of  water?" 
(TR  30) ;  interrupted  Appellant's  cross-  examination 
of  Appellee  purportedly  to  keep  out  in  advance  other- 
wise inadmissible  evidence  without  objection  of  Ap- 
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pellee's  counsel  (TR  50) ;  interrupted  Appellant's 
cross  examination  as  to  previous  inconsistent  state- 
ments by  cutting  off  the  Appellee's  answer  and  com- 
mencing to  ask  Appellee  questions  himself  (TR  50) ; 
by  remarking  that  the  vocabulary  of  the  Appellee  was 
a  little  bit  more  limited  than  counsel's  (TR  51) ;  cut 
off  an  objection  to  an  offered  exhibit  being  made  by  Ap- 
pellee, stating  the  grounds  for  an  objection  he  be- 
lieved proper,  with  the  request  that  the  Appellee 
make  such  objections,  which  he  then  sustained  (TR 
84) ;  sustained  an  objection  that  did  not  state  any 
grounds  to  the  admission  of  an  exhibit  of  Appellant's 
and  set  forth  the  grounds  in  the  statement  sustaining 
the  objection  (TR  86) ;  suggested  to  Appellee's  counsel 
how  to  reword  an  objectionable  question  without  rul- 
ing on  the  objection  to  it  (TR  117-118) ;  and  suggested 
to  Appellee's  counsel  on  Appellant's  objection  that  he 
change  the  word  ''allergy"  to  "irritation"  in  a  ques- 
tion as  to  the  myelogram's  effect  (TR  405). 

Another  example  is  where  without  Appellee's  objec- 
tion, the  court  prevents  Appellee  from  testifying  on 
Exhibits  8,  9,  and  10  (TR  81). 

Each  of  these  particulars  were  in  aid  of  the  Appel- 
lee's case,  and  there  is  not  a  single  instance  where  the 
same  thing  was  done  for  the  Appellant's  case.  This 
was  held  reversible  error  in  the  case  of  Hays  v. 
Viscome,  122  Cal.  App.  2d  135,  264  P.2d  173,  at 
179  (1953);  there  plaintiff  contended  that  she  was 
prejudiced  by  the  conduct  of  the  trial  judge,  consisting 
of  constant  interruptions  of  her  counsel  and  her  witnes- 
ses, comments  of  a  critical  nature  and  innumerable 
rulings  sustaining  objections  upon  trivial  grounds,  all 
of  which,  it  was  claimed,  indicated  the  court  was  out 
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of  sympathy  with  her  case.  The  court  declared: 

".  .  .  Although  there  is  no  evidence  of  prejudice  in 
a  legal  sense,  there  is  abundant  evidence  of  a  failure 
to  exercise  the  high  degree  of  patience  and  forbear- 
ance with  counsel  and  witnesses  which  is  the  con- 
stant duty  of  the  court  in  the  trial  of  a  jury  case.  It 
has  been  emphasized,  time  and  again,  that  jurors 
are  quick  to  observe  the  attitude  of  the  court  toward 
litigants  and  their  counsel,  whether  favorable  or  un- 
favorable, and  to  be  influenced  thereby  .  .  .  When 
complaint  is  made  upon  this  score,  we  have  no  dis- 
position to  be  critical  of  the  conduct  of  the  trial 
court,  and  yet  we  may  not  ignore  or  minimize  as- 
signments of  misconduct  made  with  conviction  and 
in  good  faith." 

"Although  one  of  several  incidents  of  errors, 
standing  alone,  may  be  disregarded  as  hamiless  er- 
ror, it  is  still  possible  that  when  considered  in  total 
they  accumulate  with  such  a  cumulative  prejudice 
that  they  may  require  reversal."  Am.  Jur.  2d,  Ap- 
peal and  Error  §789,  p.  230.  See  also  cases  cited 
there. 

It  is  submitted  that  the  above  actions  clearly  inti- 
mated to  the  jury  the  court's  attitude  was  favorable 
to  Appellee  to  the  prejudice  of  the  Appellant. 
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Appellee. 

Appeal  from  the  United  States  District  Court 
for  the  District  of  Idaho 


BRIEF  OF  APPELLEE 


I.  JURISDICTION 

As  is  stated  by  Appellant,  jurisdiction  in  the  Dis- 
trict Court  was  based  on  the  provisions  of  28  USCA 
Section  1332.  The  District  Court  found  jurisdiction 
in  its  Pre-Trial  Conference  Order  (R.  47). 

This  appeal  is  before  the  Court  of  Appeals  on  the 
Notice  of  Appeal  and  undertaking  filed  herein  by 
Appellee  (R.  222-223).  Jurisdiction  is  conferred 
under  28  USCA  Section  1291. 
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11.  STATEMENT  OF  FACTS 

This  action  was  instituted  by  Appellee,  Thomas 
J.  Thompson,  by  occupation  a  working  superintend- 
ent of  heavy  construction  projects,  for  recovery  of 
$50,000.00  claimed  to  be  due  from  Appellant  to 
Appellee  pursuant  to  the  terms  of  a  total  permanent 
disability  policy  issued  by  Appellant  insuring  Appel- 
lee for  the  period  of  September  1,  1963,  to  September 
1,  1964.  Appellee,  as  an  eligible  employee  of  Con- 
structora  Emkay,  S.A.,  a  subsidiary  of  Morrison- 
Knudsen  Company,  Inc.,  applied  for  the  policy  (R. 
37-45,  Exhibit  4)  and  was  insured  thereunder  effec- 
tive September  1,  1963.  Appellee  was  at  this  time 
employed  and  working  as  a  working  superintendent 
on  heavy  construction  tunnel  work  in  Bogota,  Co- 
lombia. The  applicable  portions  of  the  insurance 
policy,  so  far  as  material  to  this  action,  are  as 
follows : 

*'T0  INSURE  such  eligible  persons  who  elect 
to  become  insured  under  this  policy,  herein 
called  the  Insured,  against  specified  loss  de- 
scribed in  Part  I — Description  of  Coverage 
resulting  directly  and  independently  of  all 
other  causes  from  bodily  injuries  caused  by 
accident  occurring  while  this  policy  is  in 
force,  herein  called  such  injuries." 

"COVERAGE  B  —  PERMANENT  TOTAL 
DISABILITY:  After  one  year  of  'continu- 
ous total  disability,'  and  if  the  Insured  is 
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then  'permanently  and  totally  disabled'  the 
Company  will  pay  a  Permanent  Total  Dis- 
ability Benefit  equal  to  the  difference  be- 
tween the  Principal  Sum  and  any  payments 
made  under  Coverage  A  on  account  of  such 
injuries. 

"  'Continuous  total  disability,'  which  must 
result  from  such  injuries  and  commence 
within  30  days  after  the  date  of  accident, 
means  the  Insured's  complete  inability  dur- 
ing the  first  year  thereof  to  perform  every 
duty  of  his  occupation. 

"  'Permanently  and  totally  disabled,"  means 
the  Insured's  complete  inability,  after  one 
year  of  continuous  total  disability  as  defined 
above,  to  engage  in  an  occupation  or  employ- 
ment for  which  the  Insured  is  fitted  by  reason 
of  education,  training  or  experience  for  the 
remainder  of  his  life." 

•  •     •     • 

"This  policy  does  not  cover  loss  caused  by  or 
resulting  from  any  one  or  more  of  the  follow- 
ing: 

•  «     •      • 

"D.  Illness,  disease,  pregnancy,  childbirth, 
miscarriage,  bodily  infirmity  or  any  bacter- 
ial infection  other  than  bacterial  infection 
occurring  in  consequence  of  an  accidental  cut 
or  wound. 


» 
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Appellee,  on  September  9,  1963,  was  injured  while 
working  for  his  employer  in  a  tunnel  accident,  the 
accident  having  occurred  when  he  slipped  on  an  oily 
surface,  fell  backwards  and  struck  his  neck  on  a 
steel  collar  (TR  23-24).  Prior  to  going  to  Bogota, 
Colombia,  Appellee  was  a  healthy,  robust,  middle- 
aged  man  in  good  physical  condition  (TR  229,  253). 
He  had  followed  heavy  construction  or  worked  in 
the  mines  all  of  his  life  (TR  11-19).  He  was  ac- 
cepted by  Morrison-Knudsen  Company,  Inc.,  just 
before  leaving  for  Colombia  as  being  physically  fit 
for  heavy  construction  work.  Following  the  Sep- 
tember 9,  1963,  accident  Appellee  was  medically 
treated  and  hospitalized  in  Bogota,  Colombia  (TR 
25-28).  He  returned  to  Boise,  Idaho,  on  or  about 
October  21,  1963.  Following  Appellee's  return  from 
Bogota,  Colombia,  his  physical  appearance  and  con- 
dition had  materially  and  substantially  deteriorated. 
He  was  very  white,  humped  over,  and  could  hardly 
walk  (TR  230,  253,  254).  After  his  return  to  Boise, 
Idaho,  he  consulted  Jerome  K.  Burton,  an  orthopedic 
specialist,  for  extreme  pain  and  discomfort  in  his 
neck,  shoulder,  arms  and  head,  and  during  the 
course  of  the  next  several  months  was  extensively 
examined  by  numerous  physicians,  surgeons  and 
specialists,  one  of  whom,  Edward  J.  Kiefer,  a  neuro- 
surgeon, recommended  that  he  undergo  a  myelogram 
for  diagnostic  purposes.  Administration  of  the  mye- 
logram is  a  usual  and  customary  diagnotic  procedure 
for  back  injuries  where  nerve  involvement  is  sus- 
pected (TR  126).  Appellee  was  given  the  myelo- 
gram at  St.  Alphonsus  hospital  on  February  21, 
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L964,  and  as  a  result  thereof,  Dr.  Kiefer  diagnosed 
lis  difficulties  as  possibly  a  cervical  disc  protrusion 
)0ssibly  involving  a  nerve  root  or  the  spinal  column 
:TR  294-295). 

Shortly  after  Appellee  was  returned  to  his  hos- 
)ital  room  following  the  myelogram  (about  two 
lOurs)  (TR  32),  he  got  out  of  bed  to  go  to  the  bath- 
■oom  and  felt  immediate  severe  pain  in  both  legs, 
vhich  pain  has  persisted  ever  since  (TR  57,  112), 
md  was  and  is  sufficiently  severe  as  to  be  com- 
)letely  disabling  within  the  meaning  of  the  language 
)f  the  insurance  policy  (TR  36-39,  68-74,  124-126). 
^'ollowing  the  myelogram  on  February  28,  1964, 
Appellee  underwent  an  operation  (cervical  laminec- 
tomy) for  surgical  correction  or  improvement  of  the 
cervical  disc  protrusion  (TR  296-302).  This  opera- 
ion  relieved  to  some  degree  Appellee's  symptoms, 
Dut  did  not  entirely  correct  them  (TR  33). 

Appellee,  at  various  times  prior  to  the  accident  of 
September  9,  1963,  suffered  other  industrial  acci- 
dents with  various  degrees  of  severity,  but  never- 
theless, Appellee  was  fully  capable  of  performing 
the  duties  of  his  occupation  and  employment  at  the 
time  the  subject  policy  was  issued  to  him  and  at  the 
time  of  the  accident  on  September  9,  1963  (TR  22, 
23,  34).  Appellee  throughout  all  his  adult  life  had 
engaged,  and  at  the  time  of  the  accident  on  Septem- 
ber 9,  1963,  was  engaging  in  hard  physical  labor 
(TR  11-19),  and  by  reason  of  education,  i.e.  eighth 
grade,  and  experience,  was  not  qualified  for  any 
employment  that  did  not  involve  a  great  deal  of 
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physical  effort.  The  injuries  Appellee  suffered  prior 
to  the  injury  of  September  9,  1963,  did  not  prevent 
Appellee  from  performing  his  usual  occupation  (TR 
215-216). 

Appellee  was  continuously  totally  disabled  for  the 
first  full  year  after  the  September,  1963,  accident 
and  on  or  after  that  date  Appellee  mailed  notice  to 
Appellant  that  he  claimed  the  benefits  of  the  policy 
(Exhibit  19,  R.  78).  Appellee  has,  ever  since  the 
September  9,  1963,  accident,  been  completely  dis- 
abled from  doing  any  work  involving  any  material 
physical  exertion  whatever  and  is  not  educationally 
qualified  or  qualified  by  reason  of  experience  to 
engage  in  any  occupation  other  than  active  partici- 
pation in  heavy  construction  and  mining  employ- 
ment. He  is  unable  to  be  on  his  feet  except  for  short 
periods  of  time.  He  is  unable  to  sit  for  prolonged 
periods  of  time.  He  must  lie  down  frequently  (TR 
260,  272,  274).  He  is  nervous  and  shaky  and  unable 
to  drive  an  automobile  except  for  short  distances 
(TR  32-33,  37,  69,  271-272).  His  physical  condition 
is  permanent  and  cannot  be  improved  (TR  215). 
His  total  permanent  disability  is  the  result  of  the 
September  9,  1963,  accident  and  medical  treatment 
received  for  it  (TR  278-279,  282). 

At  the  trial  of  this  cause  the  jury  found  for 
Appellee  and  the  Court  entered  judgment  for  Appel- 
lee in  the  amount  of  $50,000.00,  being  the  face 
amount  of  the  policy  of  insurance.  Following  a  spe- 
cial hearing  the  court  awarded  an  additional 
$10,000.00  for  attorneys  fees  pursuant  to   Idaho 
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Code,  Section  41-1839,  and  the  prayer  of  the  Com- 
plaint. 

III.  ARGUMENT 

1.  Summary 

Appellee's  argument  will  consist  of  a  brief  intro- 
duction, an  answer  to  each  of  Appellant's  Specifica- 
tion of  Errors,  and  an  answer  to  the  questions  raised 
as  reflected  on  Pages  32  and  33  of  their  Brief. 

There  are  two  primary  issues  in  this  case:  (1) 
Whether  Appellee  is  totally  and  permanently  dis- 
abled within  the  meaning  and  language  of  Appel- 
lant's policy;  and  (2)  whether  Appellee's  permanent 
total  disability  resulted  directly  and  independently 
of  all  other  causes  from  the  September  9,  1963,  ac- 
cident and  was  not  due  to  loss  caused  by  or  resulting 
from  any  one  or  more  of  the  following:  Illness, 
disease,  or  bodily  infirmity. 

Appellee  maintains  that  the  above  issues  involved 
disputed  questions  of  fact  upon  which  there  was 
presented  at  trial  substantial  and  competent  evi- 
dence to  support  the  propositions  on  behalf  of  Appel- 
lee that  he  was  totally  and  permanently  disabled 
within  the  language  of  the  policy  and  that  his  dis- 
abilities resulted  directly  and  independently  of  all 
other  causes  from  injuries  received  in  the  Septem- 
ber 9,  1963,  accident. 

There  was  a  great  deal  of  evidence  presented  by 
both  sides  in  support  of  their  respective  positions 
and  there  is  a  great  deal  of  substantial  evidence  to 
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support  the  jury's   determination   of   the   factual 
issues  in  favor  of  Appellee. 

The  responsibility  of  determining  disputed  ques- 
tions of  fact  rests  with  the  jury.  Where  there  is 
substantial  evidence,  though  conflicting,  to  support 
the  verdict  it  will  not  be  disturbed  on  appeal.  5A 
C.J.S.,  Appeal  &  Error,  Sec.  1648;  Kent  v.  Campbell, 
80  Idaho  28,  324  P.2d  388. 

We  will  now  proceed  to  examine  Appellant's  Speci- 
fication of  Errors  and  in  doing  so,  will  first  consider 
the  numbered  Specifications  1  through  28,  following 
which  we  will  consider,  in  the  order  presented  on 
pages  32  and  33  of  Appellant's  Brief,  the  remainder 
of  "Questions  Presented." 

2.  Specific  Issues 

(a)  Specification  of  Errors  Nos.  1,  2,  3,  11,  12, 
16,  22  and  28  are  essentially  the  same  and  we  will 
treat  them  together. 

The  substance  of  Appellant's  claimed  errors  are 
that  the  court  should  have  granted  Appellant  an 
involuntary  dismissal,  directed  verdict,  judgment 
notwithstanding  the  verdict,  and  a  new  trial  because 
Appellant  claimed  that  Appellee  had  injuries  in  his 
lifetime  that  contributed  in  whole  or  in  part  to  his 
present  total  permanent  disability. 

The  contention  of  Appellant  was  a  disputed  ques- 
tion of  fact  at  trial.  There  was  ample  evidence  to 
support  Appellee's  claim  that  the  sole  cause  of  his 
total  permanent  disability  was  the  September  9, 
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1963,  accident  and  the  results  of  medical  treatment 
necessary  for  diagnostic  purposes.  The  injurious 
results  of  the  medical  diagnostic  procedures  related 
back  to  the  September  9,  1963,  accident.  In  order  to 
have  ruled  that  Appellee's  permanent  total  disability 
was  the  result  of  other  injuries,  the  court  would 
have  necessarily  had  to  ignore  the  testimony  of  sev- 
eral witnesses  that  Appellee  at  the  time  of  the  acci- 
dent was  physically  able  to  and  was,  in  fact,  fully 
performing  the  work  required  of  him  in  his  occupa- 
tion. It  would  also  have  been  necessary  for  the  court 
to  have  added  language  to  the  exclusionary  portions 
of  the  policy  not  therein  contained. 

(b)   Specification  of  Errors  Nos.  4  and  5: 

Specification  of  Error  No.  4  reads  as  follows : 
"The  Court  erred  in  giving  Instruction  No. 
11,  Para.  2,  TR  423,  reading, 
'You  are  further  instructed  that  legal  notice 
and  proof  of  loss  were  timely  made,'  " 

The  policy  contains  a  provision  as  follows: 

"Notice  of  Claim:  Written  notice  of  claim 
must  be  given  to  the  Company  within  twenty 
days  after  the  occurrence  or  commencement 
of  any  loss  covered  by  the  Policy,  or  as  soon 
thereafter  as  is  reasonably  possible.  Notice 
given  by  or  on  behalf  of  the  claimant  to  the 
Company  at  Philadelphia,  Pennsylvania,  or 
to  any  authorized  agent  of  the  Company,  with 
information   sufficient  to  identify  the   In- 
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sured,  shall  be  deemed  notice  to  the  Com- 
pany." 

No  liability  under  Appellant's  policy  could  have 
accrued  until  there  had  been  365  days  of  continuous 
total  disability  to  perform  every  duty  of  his  occupa- 
tion. Therefore,  any  notice  to  the  company  prior  to 
September  9,  1964,  would  be  premature.  Appellee's 
completed  proof  of  loss  form  dated  9-9-64  and  there- 
after mailed  to  Appellant  fully  complied  with  the 
above  provisions  of  the  policy  as  well  as  the  follow- 
ing provision : 

"Proofs  of  Loss:  Written  proof  of  loss  must 
be  furnished  to  the  Company  within  ninety 
days  after  the  date  of  such  loss.  Failure  to 
furnish  such  proof  within  the  time  required 
shall  not  invalidate  nor  reduce  any  claim  if 
it  was  not  reasonably  possible  to  give  proof 
within  such  time,  provided  such  proof  is  fur- 
nished as  soon  as  reasonably  possible  and  in 
no  event,  except  in  the  absence  of  legal  capa- 
city of  the  Insured,  later  than  one  year  from 
the  time  proof  is  otherwise  required." 

Further,  Appellee  did  not  file  suit  until  January, 
1965,  which  complied  with  the  provisions  of  the 
policy  entitled  "Legal  Actions,"  to-wit: 

"Legal  Actions :  No  action  at  law  or  in  equity 
shall  be  brought  to  recover  on  the  Policy  prior 
to  the  expiration  of  sixty  days  after  written 
proof  of  loss  has  been  furnished  in  accord- 
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ance  with  the  requirements  of  the  Policy.  No 
such  action  shall  be  brought  after  the  expira- 
tion of  three  years  after  the  time  written 
proof  of  loss  is  required  to  be  furnished." 

Furthermore,  Appellant  has  shown  no  prejudice 
resulting  from  lack  of  notice.  29A  Am.  Jur.,  Ins., 
Sec.  1382,  Hope  Spoke  Co.  v.  Md.  Casualty  Co., 
143  S.W.  85. 

(c)  Specification  of  Errors  Nos.  6  and  8: 
Appellant  assigns  error  and  much  of  its  argument 
to  the  trial  court's  failure  to  give  its  Requested  In- 
struction No.  4  (R.  157)  (Specification  of  Error 
No.  8)  and  the  court's  giving  in  lieu  thereof  Instruc- 
tion No.  13  (Specification  of  Error  No.  6)  and 
Instruction  No.  16  (Specification  of  Error  No.  11). 
The  Requested  Instruction  reads  in  part  as  follows : 

"I  instruct  you  that  the  accident  insurance 
policy  which  plaintiff  is  covered  by  does  not 
cover  losses  or  disabilities  which  are  brought 
about  either  directly  or  indirectly,  in  whole 
or  in  part,  caused  by  resulting  from  any  ill- 
ness, disease,  bodily  infirmity  .  .  ."  (empha- 
sis added) 

The  exclusionary  provisions  in  the  policy  in  question 
are  not  so  defined.   They  read  as  follows : 

'This  policy  does  not  cover  loss  caused  by  or 
resulting  from  any  one  or  more  of  the  follow- 
ing: 
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D.  Illness,  disease  .  .  .  bodily  infirmity  .  .  ." 

The  words  "wholly  or  in  part,  directly  or  indirect- 
ly" do  not  appear  in  the  contract.  It  is  true  that 
they  are  frequently  used  in  policies  of  this  type.  In 
fact,  all  of  the  cases  cited  in  Appellant's  Brief  deal 
with  words  of  limitation  of  this  sort.  They  are  not 
included  in  Appellant's  Policy  OKU  6303,  however. 

There  is  certainly  a  definite  distinction  between 
a  policy  which  excludes  death  or  loss  wholly  or 
partly,  directly  or  indirectly,  resulting  from  disease 
or  bodily  infirmity  and  one  where  only  such  bodily 
infirmity  or  disease  as  cause  or  result  in  death  or 
loss  are  excluded. 

This  reasoning  is  consonant  with  the  generally 
accepted  rule  of  construction  in  insurance  contracts 
favoring  coverage  and  protection  to  the  insured  as 
opposed  to  denying  coverage.  In  the  type  of  exclu- 
sion chosen  by  and  presented  in  Appellant's  contract 
it  excludes  such  death  or  loss  as  are  caused  or  result 
from  bodily  infirmity  or  disease.  Whereas,  in  the 
other  type  of  policy  the  companies  have  meant  to 
exclude  any  death  or  loss  which  in  any  way,  even 
partially  or  indirectly,  is  caused  by  infirmity  or 
disease. 

If  the  trial  court  had  granted  Appellant's  Re- 
quested Instruction  No.  4,  it  would  have  added 
words  of  exclusion  to  the  contract  which  did  not 
exist.  The  court  was  perfectly  correct  in  denying 
the  same.  To  do  otherwise  would  have  been  seriously 
prejudicial  to  Appellee  and  a  misstatement  of  the 
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issues.  The  same  may  be  said  of  Appellant's  Re- 
quested Instruction  No.  6  (R.  159),  which  is  a 
further  and  like  misstatement  of  the  policy  terms 
and  the  applicable  law.  What  the  court  did  instruct 
on  the  question  of  causation  was  as  follows: 

Instruction  13  (TR  436) 
"In  order  to  recover,  the  plaintiff  must  prove, 
by  a  preponderance  of  the  evidence  as  in  these 
instructions  defined,  each  of  the  following: 

•     •      •      • 

4.  That  such  disability  resulted  directly  and 
independently  of  all  other  causes  from  bodily 
injuries  caused  by  accident." 

The  court  continues  in  Instruction  16  (TR  437)  to 
state : 

"Evidence  has  been  received  of  injuries  suf- 
fered by  the  plaintiff  prior  to  the  accident  of 
September  9,  1963.  You  may  consider  this 
evidence  in  detei'mining  whether  or  not  the 
disability  claimed  by  the  plaintiff  resulted 
directly  and  independently  of  all  other 
causes." 

Under  these  two  instructions,  if  the  jury  were  to 
find  in  favor  of  Appellee  it  had  to  conclude  that 
the  accident  in  question  was  the  direct  and  inde- 
pendent cause  of  the  disablity.  Conversely,  it  neces- 
sarily had  to  find  that  the  ensuing  disability  was 
not  caused  by  or  the  result  of  either  disease,  bodily 
infirmity  or  previous  injuries. 
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Taking  the  whole  of  the  court's  instructions,  Ap- 
pellee believes  the  issues  were  fairly  presented  to  the 
jury.  The  court  is  not  bound  nor  would  logic  direct 
that  under  its  instructions  it  present  the  policy  to 
the  jury  in  haec  verba.  To  dispell  confusion  and 
misunderstanding,  it  is  permissible  for  the  trial 
court  to  fairly  reduce  the  contract  in  its  view  of 
the  law  and  issues  to  terms  more  simple  and  under- 
standable to  the  jury. 

The  Appellant  has  not  shown  error  under  Specifi- 
cations 4,  5,  6,  11  and  12. 

It  is  significant  to  note  that  Appellant  has  cited 
no  case  in  which  an  instruction  such  as  its  Requested 
Instruction  No.  4  has  been  given  or  its  refusal  found 
prejudicial. 

All  of  the  cases  which  are  cited  by  Appellant  in 
support  of  its  contention  in  this  point  involve  policy 
exclusions  having  broader  definition  and  scope. 
Further,  in  each  case  there  is  present  either  an 
active  pre-existing  disease  or  bodily  infirmity  with- 
out which  the  loss  or  death  would  not  have  resulted. 

The  case  of  Lado  v.  First  Natimial  Life  Insurance 
Co.,  162  So.  579  (cited  at  page  60  Appellant's  Brief), 
has  no  relevancy  to  the  issues  here.  That  case  was 
resolved  on  a  finding  that  insured  died  of  a  syphi- 
litic condition  of  the  aorta  and  valves  of  the  heart. 
Death  due  to  venereal  disease  was  expressly  excluded 
in  the  policy. 

Moore  v.  Southern  Life  and  Health  Co.,  195  S.  857 
(cited  at  page  60  Appellant's  Brief)  is  equally  inap- 
plicable. 
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The  fact  that  Appellee  may  have  suffered  pre- 
vious injuries  resulting  in  abnormal  physical  differ- 
ences would  not  prevent  his  recovery  unless  they 
directly  caused  the  disability.  See  La  Barge  v. 
United  Insurance  Co.,  306  P.2d  380,  where  the  Ore- 
gon Court  stated: 

"Certainly,  physical  differences,  as  .  .  .  render 
some  more  susceptible  to  the  sustaining  of 
crippling  disabilities  after  trauma  than  oth- 
ers, but  unless  the  differences  are  great 
enough  in  and  of  themselves  to  threaten  im- 
minent disability  of  the  kind  actually  result- 
ing, they  cannot  later  be  said  to  have  been 
the  cause  of  the  disability."  citing  John 
Hancock  Mutual  Life  Insurance  Co.  of  Bos- 
ton, Mass.,  V.  Crock,  216  F.2d  805  (CCA  4th) 

Moreover,  it  is  noted  that  in  the  case  of  Russell 
V.  Glen  Falls  Indemnity  Co.,  134  Neb.  631,  279  N.W. 
287,  cited  by  Appellant,  the  following  Instruction 
No.  5  given  by  the  trial  court  was  cited  in  the  ap- 
pellate court's  opinion  without  any  criticism  what- 
ever: 

"The  burden  is  upon  the  plaintiff  to  establish 
by  a  preponderance  of  the  evidence  the  fol- 
lowing propositions : 

•      •      «      • 

(3)  That  injury  and  deafness  was  caused 
solely  from  such  claimed  accidental  means 
directly,  independently  and  exclusive  of  all 
other  causes." 
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What  the  appellate  court  did  find  objectionable, 
however,  was  a  subsequent  instruction  which  gave 
the  jury  liberty  to  find  in  favor  of  plaintiff  in  spite 
of  the  fact  that  it  might  find  that  death  resulted 
from  direct  aggravation  of  a  pre-existing  disease 
(deafness).  This  was  clearly  a  misinterpretation 
of  the  policy  provision,  but  had  the  trial  court  in 
the  Russell  case  deleted  this  instruction  and  added 
one  similar  to  Instruction  No.  13,  i.e.  that  the  jury 
could  consider  plaintiff  Russell's  pre-existing  deaf- 
ness and  infirmity  in  determining  whether  his  dis- 
ability resulted  directly  and  independently  of  all 
other  causes,  there  would  seemingly  have  been  no 
reversible  error. 

Brief  comment  will  be  made  in  the  Appellant's 
case  of  Davis  v.  Jefferson  Standard  Life  Insurance 
Co.,  73  F.2d  330  (cited  pages  53  and  60  Appellant's 
Brief).  A  portion  of  the  opinion  is  set  out  at  page 
53  of  Appellant's  Brief.  When  read  in  its  true  con- 
text we  see  that  the  statement  quoted  by  Appellant 
is  dictum  and  not  necessary  to  the  result  as  the  court 
found  that  the  insured  died  as  a  direct  result  of  a 
weakened  heart. 

It  is  true  that  courts  cannot  extend  coverage 
beyond  the  terms  of  the  policy.  For  the  Appellant  to 
imply  from  the  quoted  portion  of  the  Davis  case  that 
construction  and  interpretation  of  the  policy  are  to 
be  limited  in  favor  of  the  insurer  is,  however,  con- 
trary to  law. 

Support  for  liberal  rather  than  conservative  con- 
struction can  be  readily  found.   In  Rauert  v.  Loyal 
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Protective  Insurance  Co.,  61  Idaho  677,  106  P.2d 
1015,  we  find  the  following: 

".  .  .  For  this  reason  the  rule  of  strictissimi 
juris  has  been  applied  almost  universally  to 
insurance  contracts,  and  this  jurisdiction, 
like  many  others,  has  declared  in  favor  of  a 
liberal  construction  in  favor  of  the  insured  to 
accomplish  the  purpose  for  which  the  insur- 
ance was  taken  out  and  for  which  the  pre- 
mium was  paid." 

The  following  excerpt  from  this  court's  opinion 
in  New  York  Life  Insurance  Co.  v.  Wilson,  178  F.2d 
534,  is  pertinent  to  this  question : 

**The  policy  exclusions  to  be  considered  under 
the  second  question  are,  specifically,  those 
where  death  results  directly  or  indirectly 
from  infirmity  of  mind  or  body,  from  illness 
or  disease.  We  understand  it  to  be  the  gen- 
eral view  that  provisions  of  this  sort  are 
strongly  construed  against  the  insurer,  and 
that  indemnity  for  death  from  accident  cov- 
ers death  resulting  from  bodily  infirmity  or 
disease  directly  attributable  to  and  proxi- 
mately caused  by  the  accident." 

We  wish  to  emphasize  that  in  the  Wilson  case  the 
policy  exclusions  v/ere  those  not  only  directly  caused 
or  resulting  from  disease  or  infirmity,  but  those 
'^indirectly"  as  well.  A  fortiori,  when  as  in  the 
Appellant's  policy  the  words  indirectly,  partially, 
etc.,  do  not  appear. 
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The  term  ''infirmity"  has  been  construed  as  being 
practically  synonomous  with  disease  so  far  as  they 
relate  to  some  body  impairment  or  disorder.  To 
amount  to  an  infirmity  within  the  meaning  of  the 
exclusions  of  an  accident  insurance  policy  the  con- 
dition must  be  of  a  substantial  character  sufficient 
to  impair  in  some  material  degree  the  insured's 
health  and  well-being.   75  ALR  2d  1243. 

In  New  York  Life  Insurance  Co.  v.  McGehee 
(1958  CA5  Ala),  200  F.2d  768,  we  find  the  follow- 
ing statement : 

"A  review  of  the  Alabama  cases  and  the  de- 
cisions of  this  Court  shows  that  considerable 
latitude  must  be  allowed  the  jury  in  deter- 
mining the  question  of  causation.  An  insurer 
cannot  escape  liability  simply  by  showing 
that  some  disease  may  have  contributed  to 
some  extent  to  the  insured's  death  ...  If  an 
insured  has  an  active  disease  of  such  a  char- 
acter as  to  endanger  the  insured's  life,  apart 
from  the  accident,  such  a  disease  is  a  contrib- 
utory cause  that  will  bar  recovery.  If,  how- 
ever, an  injury  starts  a  chain  reaction  re- 
sulting in  death,  recovery  may  be  allowed 
even  if  one  of  the  links  are  dormant  diseases 
or  physical  conditions  without  which  the 
chain  would  be  broken." 

See  also  Reserve  Life  Insurance  Co.  v.  Poole 
(1959)  107  SE  2d  887,  where  the  court  affirmed  a 
judgment  for  plaintiff  notwithstanding  evidence 
that  plaintiff's  disability  was  due  to  a  cooperation 
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of  the  accident  and  a  pre-existing  arthritic  condi- 
tion, the  court  stating: 

".  .  .  if  the  plaintiff's  physical  condition  was 
such  that  while  he  was  in  some  respects  in 
less  robust  health  than  another  man  of  his 
age  might  have  been,  so  that  he  was  more 
susceptible  to  disability  on  account  of  the  in- 
jury he  received  as  a  result  of  the  accident, 
although  another  not  suffering  from  a  simi- 
lar weakness  would  not  ordinarily  have  suf- 
fered a  disability  as  a  result  of  such  an  acci- 
dent, he  may  nevertheless  recover." 

In  La  Barge  v.  United  Insurance  Co.  (1958)  209 
Oregon  282,  303  P.2d  498  (on  rehearing  306  P.2d 
380),  the  insurer  unsuccessfully  sought  to  avoid 
liability  under  double  indemnity  insurance  on 
grounds  that  the  insured's  arthritic  condition  coop- 
erated with  the  accident  causing  death.  The  court 
held  that  abnormalities  and  infirmities  of  the  in- 
sured are  to  be  considered  dormant  and  not  to 
exclude  coverage  where  the  insured  is  able  to  go  on 
about  his  daily  activities  and  earning  his  livelihood. 

For  an  exhaustive  treatment  of  the  subject  see  84 
ALR  2d,  annotation  beginning  page  176. 

Appellee  believes  these  foregoing  authorities  re- 
flect the  more  logical,  reasonable  and  most  current 
construction  followed  by  the  courts  in  matters  in- 
volving insurance  contract  provisions  of  the  nature 
now  present.  The  law  to  be  applied  here  is  that  ex- 
pressed by  this  court  in  New  York  Life  Insurance 
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Co.  V.  Wilson  (supra).  Accordingly,  Appellant's  Re- 
quested Instruction  No.  4  (TR  157)  was  an  inaccu- 
rate statement  of  the  applicable  law  and  was  prop- 
erly rejected  by  the  trial  judge. 

The  court's  charge  to  the  jury  that  Appellee  must 
establish  by  a  preponderance  of  the  evidence  that  his 
disability,  if  found  to  exist,  resulted  directly  and 
independently  of  all  other  causes  from  injuries  sus- 
tained in  the  accident  and  that  the  jury  should  con- 
sider the  Appellant's  evidence  of  previous  injuries 
in  determining  the  question  of  direct  and  independ- 
ent causation,  was  an  accurate  presentation  of  the 
law  of  the  case. 

(d)  Specification  of  Error  No.  7: 

Appellant  objects  to  the  court's  Instruction  No.  13 
because  the  instruction  would  allow  the  jury  to  find 
Appellee's  "total  and  permanent  disability  from  per- 
forming in  the  usual  and  customary  manner  an 
occupation  or  employment  for  which  he  is  fitted 
by  reason  of  his  training,  experience  or  education 
for  the  remainder  of  his  life"  began  within  365 
days  rather  than  after  365  days  from  the  accident. 
Under  the  facts  of  this  case  the  error,  if  any,  was 
harmless  since  the  evidence  is  clear  that  Appellee 
was  permanently  disabled  within  both  definitions 
under  the  policy  from  the  time  of  the  accident  on 
September  9,  1963,  and  he  made  no  effort  to  make 
proof  of  loss  until  after  the  expiration  of  one  full 
year. 

(e)  Specification  of  Errors  Nos.  9  and  10: 
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Appellant  complains  of  the  court's  failure  to  give 
its  Requested  Instruction  No.  5  in  which  it  requests 
the  trial  court  to  define  an  accident  as  follows: 

"You  are  hereby  instructed  that  the  term  'acci- 
dent' as  used  in  the  policy  is  defined  as  an  act 
which  is  not  natural  or  probable  and  should 
not  reasonably,  under  all  of  the  circum- 
stances, have  been  foreseen,  and  is  tragically 
out  of  proportion  to  the  trivial  cause." 

The  court  rejected  this  definition  and  gave  instead 
Instruction  No.  15,  leaving  off  of  the  language  of 
Requested  Instruction  No.  5  the  following  words: 
''and  is  tragically  out  or  proportion  to  the  trivial 
cause." 

Appellant  cites  as  authority  O^Neil  v.  New  York 
Life  Insurance  Co.,  65  Idaho  722,  152  P.2d  707. 
This  case  involved  interpretation  of  double  indem- 
nity life  policy  which  excluded  death  resulting  from 
insured's  committing  an  assault  or  felony.  Insured 
died  as  a  result  of  injuries  received  in  an  altercation. 
The  court  found  that  "if  the  result  of  an  act  was 
not  natural  and  probable  and  should  not  reasonably, 
under  all  the  circumstances,  have  been  foreseen  and 
it  is  tragically  out  of  proportion  to  a  trivial  cause, 
it  is  an  accident  within  the  meaning  of  the  above 
quoted  provisions  of  the  insurance  contracts  in  ques- 
tion." The  phrase  "and  is  tragically  out  of  propor- 
tion to  a  trivial  cause"  was  added  to  the  common  and 
accepted  definition  of  the  term  accident  as  used 
by  the  court  below  in  its  Instruction  No.  15  to  suit 
particular  facts  and  contract  provisions  not  present 
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in  the  case  at  bar  and  moreover,  for  the  express 
purpose  of  broadening  that  meaning  in  order  to 
cover  the  unusual  death  of  the  insured. 

The  phrase  is  not  applicable  to  the  facts  at  bar 
and,  therefore.  Instruction  No.  15,  giving  the  ac- 
cepted definition  of  the  term  "accident,"  was  suffi- 
cient and  without  any  prejudice  to  Appellant. 

A  fortiori,  the  O'Neil  case  held  the  burden  of  proof 
was  on  the  insurer  to  show  that  the  death  of  insured 
was  within  one  of  the  exceptions  contained  in  the 
policy.  Citing  Mober  v.  Continental  Casualty  Co., 
37  Idaho  667,  New  York  Life  Insurance  Co.  v.  Jen- 
nings, 6  S.E.  2d  431,  Mali  See  v.  North  American 
Ace.  Ins.  Co.  (Calif)  213  Pac.  42. 

(f)  Specification  of  Errors  Nos.  13,  14,  15  and 
17: 

Appellant  objects  to  the  court  giving  the  following 
instruction  (Instruction  No.  17,  TR  437) 

"If  you  find  that  the  plaintiff  suffered  an  ac- 
cident on  September  9,  1963,  resulting  in 
injury  to  his  cervical  spine,  you  are  instruct- 
ed that  the  plaintiff  was  under  an  obligation 
to  submit  to  reasonable  medical  treatment  in 
order  to  alleviate  the  injury  and  minimize 
the  possibility  of  any  disabling  effects  there- 
from." 

and  Instruction  No.  18  which  reads  as  follows : 

Instruction  18  (TR  437) 
"If  you  find  that  in  February,  1964,  the  plain- 
tiff underwent  myelographic  studies  and  a 
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surgical  operation  of  his  cervical  spine  and 
that  such  myelographic  studies  and  surgical 
operation  were,  from  a  medical  standpoint, 
necessary  to  deal  with  the  effects  of  the  in- 
jury suffered  by  the  plaintiff  on  September 
9,  1963,  and  if  you  further  find  that  the  ef- 
fects of  either  said  myelographic  studies  or 
surgical  operation  resulted  in  or  contributed 
to  the  plaintiff's  present  disability,  you  are 
instructed  that  the  consequences  following 
the  myelographic  studies  and  the  surgery  are 
to  be  regarded  by  you  the  same  as  though 
they  had  followed  the  injury  of  September  9, 
1963,  without  any  intervening  medical  treat- 
ment or  surgery." 

Appellant  claims  in  substance  that  a  bizarre  or 
unusual  result  of  the  myelographic  studies  would 
constitute  a  separate  accident.  Appellant  cites  no 
authority  in  its  argument  on  any  of  the  above  Speci- 
fications. The  court's  instruction  was  a  correct 
statement  of  the  law. 

The  insured  under  an  accident  and  disability 
insurance  contract  who  has  suffered  an  injury 
within  the  coverage  of  the  contract  must  submit 
to  reasonable  medical  treatment  to  minimize  any 
resulting  disability.  29A  Am.  Jur,,  Ins.,  Sec.  1536, 
p.  642 ;  45  C. J.S.,  Ins.,  Sec,  939 ;  Cody  v.  John  Han- 
cock Mutual  Life  Ins.  Co.,  163  S.E.  4;  86  ALR  354; 
Culver  V.  Prudential  Ins.  Co.  of  America,  179  A. 
400 ;  Mutual  Life  Ins.  of  N.  Y.  v.  Knight,  178  S.  898. 
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Where  a  surgical  operation  becomes  necessary  to 
properly  treat  the  effects  of  an  injury  within  the 
coverage  of  an  accident  insurance  contract  and  the 
insured  dies  or  becomes  totally  disabled  as  a  result 
of  the  operation  or  treatment,  such  death  or  dis- 
ability results  independently  of  all  other  causes  from 
such  injury  although  the  death  or  disability  is  due 
to  some  latent  infirmity  or  a  cause  wholly  unre- 
lated to  the  injury.  Rauert  v.  Loyal  Protective  Ins. 
Co.,  61  Idaho  677,  106  P.2d  1015;  Ballam  v.  Metro- 
politan Life  Ins.  Co.,  3  N.E.  2d  1012;  Collins  v. 
Casualty  Co.  of  America,  112  N.E.  634;  108  ALR  1, 
Annot. ;  State  Farm  Mutual  Auto  Ins.  Co.  v.  Under- 
wood, 377  S.W.  2d  459;  29  Am.  Jur.,  Ins.,  Sec.  1219, 
1220;  Gardner  v.  United  Surety  Co.,  125  N.W.  264; 
Travelers  Ins.  Co.  v.  Murray,  26  Pac.  774. 

Appellant  denies  that  the  effects  of  the  myelo- 
graphic  study  should  relate  back  to  the  accident  of 
September  9,  1963.  It  has  cited  cases  in  support  of 
its  contention  which  involved  extremely  unusual  cir- 
cumstances and  unrelated  events  in  support  of  this 
theory,  such  as  where  a  portion  of  the  ceiling  col- 
lapsed in  the  operating  room  severely  injuring  the 
insured.  Appellee  submits  such  cases  are  not  appli- 
cable to  the  facts  in  the  case  at  bar.  There  is  compe- 
tent and  substantial  evidence  in  the  record  that  the 
myelographic  study  was  a  proper  and  necessary 
diagnostic  treatment  of  the  condition  from  which 
the  Appellee  was  suffering.  There  is  substantial 
evidence  that  the  results  of  the  myelographic  study 
and  its  disabling  effects  are,  although  unusual,  a 
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hazard  and  risk  which  may  be  expected  from  the 
effects  of  the  opaque  dye  in  the  spinal  column  (TR 
127;  TR  280,  281;  TR  381,  382). 

Support  for  Instruction  Nos.  17  and  18  are  found 
in  the  Idaho  case  of  Rauert  v.  Loyal  Protective  In- 
surance Co.  (supra).  There  the  trial  court  refused 
requested  instructions  of  the  insurance  company 
similar  to  Appellant's  Requested  Instruction  Nos. 
4  and  17  (Specification  of  Errors  Nos.  8  and  16), 
and  gave  instead  the  following  Instruction  which 
was  approved  by  the  Supreme  Court  of  the  State 
of  Idaho : 

"You  are  instructed  that  if  you  find  from  the 
evidence  that  William  Rauert  received  an 
accidental  injury  commonly  known  as  hernia 
or  rupture  and  that  such  injury  was  the  ac- 
tive efficient  cause  which  set  in  motion  and 
introduced  other  agencies,  including  septi- 
caemia, which  resulted  in  his  death  without 
the  intervention  of  any  other  independent 
force,  then  and  in  that  event  the  said  injury 
so  commonly  known  as  hernia  should  be  re- 
garded as  a  sole  and  proximate  cause  of  his 
death." 

The  "septicaemia  and  other  agencies"  mentioned  in 
the  instruction  were  the  effects  and  the  results  of 
the  operation  performed  on  the  insured  following 
and  occasioned  by  the  hernia.  This  is  clearly  analo- 
gous to  the  case  at  hand. 
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(g)  Specification  of  Errors  Nos.  18  and  20: 
Appellant  complains  that  he  was  not  allowed  to 
show  Appellee's  salary  while  he  worked  overseas. 
There  was  a  full  description  of  Appellee's  education, 
abilities,  prior  work  and  experience  in  the  record 
and  what  he  was  paid  for  what  he  had  done  in  the 
past  was  neither  relevant  nor  material.  His  ability 
to  perform  his  occupation  was  the  issue — not  what 
he  had  in  the  past  been  paid.  The  court  was  en- 
tirely correct  in  rejecting  the  offered  proof. 

Specification  of  Errors  No.  18(b)  and  20(a) 
concerned  an  attempt  by  Appellant  to  ask  Appellee 
about  statements  in  the  verified  Complaint  to  which 
the  trial  court  sustained  an  objection  on  the  ground 
that  such  pleadings  were  superseded  by  pre-trial 
orders.  Furthermore,  there  was  nothing  inconsist- 
ent anywhere  in  Appellee's  testimony  or  that  of 
other  witnesses  for  Appellee  with  what  appeared 
in  the  verified  Complaint.  The  statements  in  the 
Complaint  were  not  inconsistent  with  Appellee's  tes- 
timony. 

Specification  of  Errors  Nos.  18(c)  and  20(b). 
Appellant  objects  because  he  was  not  permitted  to 
ask  Appellee  about  pleadings  filed  before  the  In- 
dustrial Accident  Board  concerning  the  combination 
of  Appellee's  various  prior  injuries  with  the  injury 
of  September  9,  1963,  contributing  to  total  disabil- 
ity. The  court's  refusal  to  admit  the  testimony  was 
proper  for  the  reason  that  under  Workman's  Com- 
pensation laws  all  previous  disability  awards  and 
disabilities   must  be   taken   into   consideration   in 
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determining  an  employer's  liability.  Further,  under 
Workman's  Compensation  laws  permanent  dis- 
ability means  a  complete  disability  to  enter  into  any 
gainful  occupation  which  is  not  the  test  in  this  case. 
The  court,  by  its  ruling,  simply  prevented  the  Appel- 
lant from  injecting  Workman's  Compensation  issues 
into  a  contractual  case  based  on  an  insurance  policy 
and  prevented  the  trial  from  being  sidetracked  into 
the  trial  of  other  issues,  to-wit:  The  various  legal 
differences  attendant  to  pleading  a  Workman's  Com- 
pensation case  and  a  case  under  Appellant's  policy. 
Besides,  when  viewed  in  light  of  Workman's  Com- 
pensation laws,  there  was  nothing  inconsistent  with 
Exhibit  10  and  Appellee's  testimony  or  pleadings 
in  this  trial. 

(h)   Specification  of  Error  No.  19: 

This  specification  concerns  the  admissibility  of 
Appellee's  Exhibit  No.  20  which  was  a  medical 
report  of  Appellee's  physical  condition  just  prior 
to  his  departure  for  overseas  to  take  the  job  he  was 
performing  when  injured. 

The  witness,  Alfred  J.  Goade,  testified  (TR  243- 
246)  to  be  the  manager  of  administration  and  ac- 
counting for  Morrison-Knudsen  Company,  Appel- 
lee's employer,  through  which  the  Appellant's  policy 
of  insurance  was  issued.  He  stated  that  the  medical 
report  was  a  business  record  kept  and  maintained  in 
the  normal  course  of  his  employer's  business;  that 
it  was  prepared  following  Appellee's  physical  exam- 
ination preparatory  to  his  employment  overseas; 
that  he  knew  of  his  own  knowledge  that  it  was  the 
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records  from  the  files  of  Morrison-Knuclsen  Com- 
pany. 

28  USCA  1732  provides: 

"(a)  In  any  court  of  the  United  States  and  in 
any  court  established  by  Act  of  Congress,  any 
writing  or  record,  whether  in  the  form  of  an 
entry  in  a  book  or  otherwise,  made  as  a  mem- 
orandum or  record  of  any  act,  transaction, 
occurrence  or  event,  shall  be  admissible  as 
evidence  of  such  act,  transaction,  occurrence 
or  event,  if  made  in  regular  course  of  any 
business,  and  if  it  was  the  regular  course  of 
such  business,  to  make  such  memorandum  or 
record,  at  the  time  of  such  act,  transaction, 
occurrence  or  event  or  within  a  reasonable 
time  thereafter. 

•     •     •     • 

That  a  medical  report  furnished  an  employer  by 
the  examining  physician  m^ade  in  regular  course  of 
business  is  admissible  where  otherwise  relevant 
cannot  be  denied.  32  C.J.S.,  Evidence,  Sec.  730(2) ; 
Landon  v.  U.S.,  197  F.  2d  128. 

The  evidence  was  uncontradicted  that  (1)  the 
report  was  made  in  the  normal  course  of  business, 
and  (2)  that  it  was  normal  to  keep  such  record  in 
connection  with  the  employer's  business. 

Neither  the  Federal  rule  nor  the  Idaho  rule  on 
business  records  require  the  custodian  of  the  records 
to  make  identification;  any  qualified  witness  may 
do  so. 
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Appellee  does  not  maintain  that  the  medical  re- 
port was  a  physician's  business  record  as  Appel- 
lant's argument  would  imply.  Consequently,  much 
of  that  argument  is  irrelevant.  Moreover,  there  was 
ample  evidence  from  other  sources,  witnesses,  etc., 
uncontradicted  which  showed  Appellee  was  in  good 
I'obust  health  at  the  time  of  the  examination  reflect- 
ed by  Exhibit  20.  Also,  evidence  of  his  good  condi- 
tion is  corroborated  by  fact  that  Appellee  did,  in 
fact,  well  perform  the  tasks  of  his  employment. 

Exhibit  20  was  cumulative  of  the  fact  it  repre- 
sented and  certainly  no  prejudice  could  have  arisen 
from  its  admission. 

(i)   Specification  of  Error  No.  21: 

Appellant  alleges  misconduct  on  the  part  of  the 
trial  court  consisting  in  showing  of  favoritism  to 
Appellee  and  cites  the  instances  following: 

TR  246,  wherein  the  court,  in  response  to  Appel- 
lant's objection  that  an  offered  exhibit  was  heresay, 
queried  Appellant's  counsel  as  to  whether  he  wished 
a  recess  so  that  another  company  officer  having 
actual  physical  custody  of  the  document  could  be 
called  for  purposes  of  identification  of  the  exhibit. 
The  heresay  objection  by  Appellant's  counsel  was 
a  highly  technical  one  and  not  the  proper  objection 
to  the  question  asked.  It  is  obvious  from  reading 
the  transcript  at  this  point  that  the  court  had  con- 
cluded that  Appellant's  other  objections  to  the  ex- 
hibit would  not  be  allowed.  The  issue  the  trial  judge 
was  trying  to  resolve  was  whether  Appellant's  coun- 
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sel  was  going  to  insist  upon  delaying  the  trial  to 
cure  a  technical  defect.  The  court  recognized  that 
there  was  a  proper  objection  that  could  have  been 
interposed,  to-wit:  no  proper  foundation  or  identi- 
fication. The  defect,  if  any,  obviously  could  be 
cured  but  would  result  in  taking  considerable  of 
the  court  and  jury's  time.  Certainly  interjections 
by  the  court  from  the  standpoint  of  expediting  the 
trial  and  preventing  unreasonable  and  unnecessary 
delays  is  a  proper  function  of  the  trial  court.  A 
portion  of  the  court's  remarks  at  this  point  were 
made  necessary  by  reason  of  Appellant's  counsel  not 
replying  for  some  time  to  the  court's  question,  re- 
flected in  the  following  portion  of  the  transcript, 
TR  244-245 : 

''MR.  EBERLE:  We  object  to  the  exhibit, 
Your  Honor,  as  heresay. 

"THE  COURT:  Very  well,  do  you  want  to 
take  a  recess  while  we  call  the  proper  offi- 
cer?" 

Appellant's  counsel  did  not  answer  this  question 
except  finally  after  repeated  queries  by  the  court. 
Appellant's  counsel  in  the  first  instance  did  not 
raise  the  proper  objection  and  the  court,  in  pointing 
out  in  effect  to  Appellant's  counsel  that  identifica- 
tion of  the  exhibit  (i.e.  foundation  for  its  admission) 
was  the  proper  objection,  was,  if  anything,  assist- 
ing him.  Appellant  states  in  its  Brief  on  page  94 
"that  the  Court  required  Appellant's  counsel  to  state 
the  objection  for  the  third  time,  that  no  proper  foun- 
dation or  identification  had  been  made."    This  is 
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not  the  case  because  Appellant's  counsel  never  did 
make  the  proper  objection  and  the  matter  would 
probably  never  have  been  raised  had  the  court  not 
assisted  Appellant's  counsel  in  pointing  out  the  cor- 
rect objection.  Appellee  does  not  complain  of  the 
fact  that  Appellant's  counsel  may  have  been  helped 
by  the  court's  remarks  for  the  reason  that  it  is 
obvious  that  the  court  was  simply  trying  to  prevent 
unjustified  delay  of  the  trial  on  purely  technical 
grounds.  This  we  believe  to  be  a  proper  function  of 
trial  judges. 

Appellant  next  objects  to  the  court  asking  Appel- 
lee if  he  wanted  a  glass  of  water  (TR  30).  What 
does  not  appear  of  record,  of  course,  is  the  physical 
condition  of  Appellee  as  he  was  testifying.  Certain- 
ly, if  the  trial  court,  based  on  his  own  observation, 
felt  that  a  party  or  witness  in  the  courtroom  was  in 
physical  need  of  aid  he  may  offer  that  aid  without 
committing  prejudice  to  either  side.  Had  Appellant 
at  the  time  felt  that  the  court  was  not  justified  in 
offering  water  to  Appellee,  he  should  have  said  so; 
otherwise,  how  would  the  physical  circumstances  or 
need  of  Appellee,  or  lack  thereof,  ever  become  a 
part  of  the  record. 

Appellant  claims  the  court's  remarks  on  pages 
50  and  51  of  the  transcript  to  be  prejudicial  to  him. 
There  was  nothing  said  by  the  court  that  could 
possibly  be  construed  as  prejudicial  to  the  Appel- 
lant. Appellant  was  permitted  to  ask  the  witness 
what  he  wanted  to  ask  him  and  the  court  merely 
attempted  to  clarify  Appellant's  counsel's  question. 
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The  court  also  remarked  that  everyone  would  have 
to  speak  up  and  speak  clearly  and  asked  that  both 
sides  ask  easier  questions  so  that  Appellee,  by  reason 
of  limited  vocabulary,  could  understand  them.  It 
is  obvious  from  Appellee's  testimony  that  his  educa- 
tion was  limited,  i.e.  an  eighth  grade  education 
(TR  11),  and  his  hearing,  to  some  extent,  defective, 
and  the  request  by  the  court  was  in  all  respects  a 
fair  one.  The  court  had  an  opportunity  to  observe 
the  witness  and  his  difficulty  in  hearing  and  under- 
standing, and  in  view  of  these  factors,  any  criti- 
cism of  the  court  is  not  justified. 

Appellant  complains  of  the  court  suggesting  to 
Appellee's  counsel  grounds  for  objection  to  an  ex- 
hibit offered  by  Appellant  (TR  84).  Appellee's 
counsel,  rather  than  stating  the  proper  grounds  for 
objection,  had  begun  stating  reasons  and  argument 
for  his  objections.  The  court  cut  Appellee's  counsel 
short  and  properly  so,  and  stated  the  grounds  he 
would  accept.  The  exhibit  being  offered  was  so 
obviously  inadmissible  that  no  prejudice  could  have 
resulted  to  Appellant  from  its  rejection.  Counsel 
for  Appellant  was  attempting  to  get  before  the  jury 
records  of  other  litigation  where  the  basis  for  lia- 
bility (Workman's  Compensation)  and  the  meaning 
of  permanent  disability  is  entirely  different  than 
the  basis  for  liability  and  permanent  disability  defi- 
nition in  this  case.  The  court  is  not  required  to  sit 
idly  by  and  permit  either  side  to  present  evidence 
to  the  jury  that  is  not  legally  admissible,  the  effect 
of  which  would  be  misleading  and  highly  prejudicial. 
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Appellant  next  complains  as  to  the  court's  sug- 
gesting a  way  to  Appellee's  counsel  to  rephrase  a 
question  (TR  117-118)  without  ruling  on  the  objec- 
tion. Under  the  circumstances,  this  was  proper 
since  following  the  objection  Appellee's  counsel  im- 
mediately withdrew  the  question  objected  to  by 
stating,  "I  will  rephrase  the  question."  Appellant's 
counsel  had,  in  stating  his  objection,  pointed  the  way 
to  rephrase  the  question  and  the  court  simply  elab- 
orated on  it.  We  are  unable  to  detect  any  prejudice 
in  the  court's  remark  or  see  how  it  could  be  con- 
strued as  prejudicial. 

Appellant  next  complains  of  the  court's  sugges- 
tion that  Appellee's  counsel  use  the  word  "irrita- 
tion" rather  than  "allergy"  in  a  question  to  which 
there  had  been  an  objection  (TR  405).  The  sug- 
gestion v/as  not  taken  by  Appellee's  counsel  and  no 
harm  resulted  to  Appellant.  Further,  the  court 
again  was  merely  trying  to  expedite  the  trial  rather 
than  let  it  be  unnecessarily  delayed.  Again,  no  prej- 
udice resulted. 

Appellant  next  states  that  the  court  prevented 
Appellee  from  testifying  to  offered  Exhibits  8,  9  and 
11  (TR  81).  This  is  a  misstatement  of  what  took 
place.  In  fact,  the  court  actively  assisted  Appel- 
lant's counsel  in  getting  his  evidence  in  the  record. 
Appellant's  counsel  stated  on  page  80  of  the  tran- 
script that  he  was  offering  the  exhibits  to  show  the 
percent  of  disability  in  each  case.  Thereafter  the 
court  solicited  and  obtained  from  both  counsel  a 
stipulation  as  to  the  percent  of  disability  Appellant 
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wanted  to  show  and  allowed  into  evidence  three  of 
Appellant's  exhibits  over  Appellee's  objections.  Ap- 
pellant was  helped  and  not  harmed  by  the  court's 
participation. 

Appellant  also  claims  the  court  should  not  have 
made  the  remarks  appearing  on  pages  192  and  193, 
lines  1-4,  of  the  transcript.  The  court,  on  its  own, 
corrected  facts  stated  by  Appellant's  counsel  in  a 
previous  question.  The  statements  made  by  Appel- 
lant's counsel,  (TR  192,  lines  8-14)  were  not  ac- 
curate statements  of  testimony  previously  in  the 
record.  Appellee's  counsel  should  have  objected  and 
didn't.  However,  Appellant's  real  complaint  is  that 
the  court,  on  its  own,  would  not  allow  him  to  mis- 
state the  testimony.  This  is  hardly  a  legitimate 
basis  for  claiming  prejudicial  conduct  on  the  part 
of  the  court. 

Appellant  further  asserts  that  there  was  no  single 
instance  where  the  same  thing  (apparently  meaning 
any  of  the  above)  was  done  for  Appellant  by  the 
court.  This  is  not  correct,  for  example,  TR  100, 
lines  4-9,  wherein  the  court  advised  Appellant's 
counsel  how  he  might  ask  a  question,  and  the  assist- 
ance rendered  Appellant's  counsel  in  connection  with 
the  stipulation  as  to  percentage  of  disability  reflect- 
ed by  Exhibits  8,  9  and  11. 

The  trial  of  this  case  lasted  3i/^  days,  3  days  of 
which  were  devoted  primarily  to  taking  the  testi- 
mony of  witnesses.  Appellant  has  examined  the 
record  with  a  fine-tooth  comb  and  has  cited  a  few 
isolated  instances  wherein  it  alleges  the  court  was 
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not  entirely  impartial,  although  it  made  no  objec- 
tions to  this  alleged  impartiality  at  the  trial.  In 
support  of  this  allegation  of  impartiality  the  Appel- 
lant has  cited  cases  (Mason  v.  United  States,  63  F.2d 
791,  Goldstone  v.  Rustemeyer,  21  Idaho  703, 123  Pac. 
635,  La  Chase  v.  Sanders,  142  Conn.  122,  111  A.2d 
690,  Coulson  v.  Wenzel  Hotels,  Inc.,  248  111.  App. 
540,  and  Hays  v.  Viscombe,  122  Cal.  App.  2d  135, 
264  P.2d  173)  wherein  the  trial  judge,  under  the 
various  factual  situations,  became  an  advocate  in 
the  case,  criticized  counsel  and  the  case,  made  preju- 
dicial remarks,  made  constant  interruptions  of  coun- 
sel, inferred  that  a  party  was  making  a  false  claim, 
virtually  directed  a  verdict  for  one  of  the  parties 
through  comments,  and  numerous  other  instances  of 
actual  misconduct,  none  of  which  are  present  in  this 
case. 

In  the  case  before  the  Court  a  great  amount  of 
testimony  was  taken  with  few  objections  being  made 
and  with  relatively  little,  if  any,  comment  from  court 
or  counsel.  The  trial  judge  made  every  reasonable 
effort  to  eliminate  prejudicial  or  improper  evidence 
from  being  brought  to  the  attention  of  the  jury  and 
made  every  reasonable  effort  to  assist  counsel  on 
both  sides  when  an  objection  was  raised  by  stating, 
in  effect,  what  portion  of  the  matter  involved  in  a 
particular  question  he  would  not  permit  and  sug- 
gesting to  counsel  what  he  might  or  would  permit 
if  the  question  were  asked.  Not  once  did  he  criti- 
cize either  counsel,  witness  or  party,  nor  was  he 
discourteous  to  anyone.    He  would  not  permit  un- 
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necessary  or  unreasonable  delay  of  the  trial,  nor 
allow  inadmissible  prejudicial  evidence  to  be  pre- 
sented to  the  jury.  Both  sides  were  given  full  and 
fair  opportunity  to  present  their  cases  and  the  en- 
tire record  reflects  that  both  parties  received  a  fair 
and  impartial  trial. 

It  is  a  well  settled  rule  that  in  the  absence  of  a 
proper  and  timely  objection  thereto  in  the  lower 
court,  alleged  improper  conduct  or  remarks  on  the 
part  of  the  trial  judge  will  not  be  reviewed. 

J^  CJ.S.,  Appeal  &  Error,  Sec.  288 

Appellant  seems  to  admit  that  in  no  specific  in- 
stance did  the  court  below  make  remarks  or  exhibit 
conduct  prejudicial.  Appellant  seems  to  rely  on  an 
accumulation  of  m.atters  which  evidenced  bias  on  the 
trial  judge's  bshalf.  No  objection  to  such  alleged 
remarks  or  conduct  was  made  by  appellant  at  the 
time  of  trial.  A  case  in  point  is  Metzenbaum  v.  Met- 
zenbaum  (Calif),  214  P.2d  603.  There  the  Appel- 
lant likewise  contended  that  remarks  and  conduct 
on  the  part  of  the  trial  judge  indicated  his  bias  and 
prejudice  against  them.  No  objections  were  made 
at  the  time  of  trial.  The  court  refused  to  review 
the  same  stating  in  part: 

"If  the  harmful  result  of  the  misconduct  of 
the  trial  judge  can  be  obviated  by  bringing 
the  matter  to  his  attention,  as  a  predicate  to 
claiming  error  on  appeal,  an  assignment  of 
such  misconduct  must  be  made  in  the  trial 
court." 


vs.  Thomas  J.  Thompson  37 

The  court  then  reviewed  statements  and  conduct 
on  the  ground  that  the  accidental  death  or  loss  is 
of  here,  and  found  "that  in  no  instance  was  the 
remark  of  the  trial  judge  of  a  nature  the  prejudicial 
effect  of  which  could  not  have  been  removed  if  the 
matter  had  been  called  to  his  attention." 

The  cases  cited  by  Appellant  in  support  of  its 
position  are  clearly  distinguishable  from  the  case  at 
bar.  In  each  case  there  was  a  showing  of  either, 
and  sometimes  both,  sharp  criticism  of  an  Appel- 
lant's counsel  and  cause  and  statements  to  the  jury 
which  amounted  to  directed  verdict  on  issues  of 
fact  which  were  in  dispute  between  the  parties. 

(j)   Miscellaneous  Issues: 

Appellant  misstates  the  Appellee's  burden  of 
proof.  Appellee  was  required  to  prove  that  he  was 
totally  and  permanently  disabled  within  the  lan- 
guage of  Appellant's  policy  and  that  such  disability 
resulted  directly  and  independently  of  all  other 
causes  from  an  accident,  which  necessarily  means, 
and  the  trial  court  so  instructed,  that  the  disability 
could  not  result  from  illness,  disease  or  bodily  in- 
firmity. If  Appellant  maintained  that  Appellee's 
injuries  were  the  result  of  illness,  disease  or  bodily 
infirmity.  Appellant  had  the  burden  of  so  showing. 
Appellant,  throughout  the  course  of  all  these  pro- 
ceedings, has  attempted  to  shift  this  burden  of  proof 
to  the  Appellee. 

The  Idaho  Supreme  Court  held  in  O'Neil  v.  New 
York  Life  Insurance  Co.,  65  Idaho  722,  152  Pacific 
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2d  707,  that  where  the  insurer  seeks  to  avoid  liability 
on  the  ground  that  the  accident  death  or  loss  is 
within  one  of  the  exceptions  of  the  policy  the  burden 
is  on  it,  not  the  insured,  to  prove  facts  bringing  the 
case  within  the  exception. 

And  in  142  ALR  annotation  Page  746  appears  the 
following  statement  on  this  issue : 

"Although  there  appears  to  be  some  authority 
to  the  contrary  *  *  *  the  rule  supported  by 
the  overwhelming  weight  of  authority,  in 
cases  involving  accident  policies  or  other  poli- 
cies with  accident  features  containing  ex- 
press conditions  or  exceptions  excluding  or 
limiting  the  coverage  of  the  policy  as  to  an 
injury  or  death  which  would  otherwise  be 
within  such  coverage,  is  that  the  burden  of 
proving  that  the  insured's  injury  or  death 
was  within  such  conditions  or  exceptions  is 
on  the  insurer,  and  that  the  plaintiff  is  not 
under  any  burden  of  negativing  application 
of  such  exceptions  or  conditions." 

See  also  New  York  Life  Insurance  Co.  v. 
Wilson  (9th  Cir.)  178  F  2d  534. 

A  great  deal  of  evidence  was  produced  by  Ap- 
pellee to  support  the  jury's  finding  that  Appellee's 
disability  resulted  directly  and  independently  of  all 
other  causes.  The  burden  of  proof  was  on  Appellant 
to  show  that  the  injuries  caused  by  the  accident  of 
September  9,  1963,  was  within  the  exclusions  of  the 
policy   for   illness,   disease,   bodily   infirmity,   etc. 


vs.  Thomas  J.  Thompson  39 

Without  attempting  to  set  out  the  great  volume  of 
testimony  in  the  record  from  which  the  jury  found 
that  Appellee  did  sustain  his  burden  of  proof,  to-wit : 
that  the  bodily  injuries  resulted  directly  and  inde- 
pendently of  all  other  causes  from  the  September  9, 
1963,  accident,  we  will  briefly  summarize  it  as  fol- 
lows: 

The  testimony  of  Appellee  (TR  11-19,  22,  51), 
his  wife  Laura  Thompson  (TR  267-268),  Robert 
Hobson  (TR  229-232),  James  G.  Roche  (TR  251- 
252),  John  Ward  (TR  256),  and  Dr.  Jerome  Bur- 
ton (TR  104-105)  all  sustain  the  proposition  that 
Appellee  was  a  robust  healthy  man  capable  of  per- 
forming heavy  construction  work  before  going  over- 
seas, and  that  upon  his  return  he  was  in  very  poor 
physical  condition  (TR  106-108,  230-231,  253-254, 
259-260).  The  medical  testimony  of  Dr.  Franklin 
C.  David  (TR  214-216),  Dr.  James  J.  Coughlin 
(TR  278-279),  Dr.  M.  B.  Shaw  (TR  180,  205),  and 
Dr.  Jerome  K.  Burton  (TR  125)  all  attribute  his 
disability  to  the  September  9,  1963,  accident  or  to 
the  combination  of  the  accident  and  effects  of  the 
myleogi^aphic  diagnostic  procedure  (TR  282-285), 
and  that  such  injuries  totally  and  permanently  dis- 
abled him  from  performing  his  occupation  (TR  125, 
278-279).  There  is  a  great  abundance  of  testimony 
in  the  record,  portions  of  which  have  been  hereto- 
fore referred  to  by  transcript  references,  to  sustain 
Appellee's  contention  and  the  jury's  finding  that 
Appellee's  total  disability  as  defined  in  the  policy 
resulted  directly  and  independently  of  all  other 
causes  from  the  accident  of  September  9,  1963. 
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Appellant  next  raises  the  question: 

"If  Appellee's  proof  meets  said  burden,  did 
Appellee  meet  the  burden  of  proof  that  after 
the  existence  of  one  year  of  continuous  total 
disability  commencing  within  365  days  after 
the  accident  of  September  9,  1963,  he  was 
totally  and  permanently  disabled  from  en- 
gaging in  an  occupation  or  employment  for 
which  he  might  be  fit  by  reason  of  education, 
training  or  experience?" 

We  refer  to  our  references  throughout  this  brief 
to  testimony  illustrating  the  extent  of  Appellee's 
disability. 

Finally  Appellant  raised  the  following  question: 

''Was  the  action  of  the  Court  in  ruling  on 
evidence  during  the  trial,  and  in  ruling  on 
the  motions  for  voluntary  dismissal,  directed 
verdict,  judgment  notwithstanding  the  ver- 
dict, and  new  trial  prejudicial  error?" 

This  we  feel  is  inclusive  of  all  Appellant's  specific 
assignments  of  error  individually  covered  and  re- 
futed in  this  brief. 

Appellant  maintains  that  the  hospital  chart  (Ex- 
hibit 6)  does  not  support  Appellee's  claims  of  leg 
pain  following  the  myleogram.  However,  the  hos- 
pital chart  definitely  shows  that  on  at  least  two 
instances  there  was  mention  in  the  chart  of  Appel- 
lee's leg  pain  (TR  161-162, 195-196,  310).  Of  course 
the  fact  that  Appellee  was  almost  constantly  under 
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medication  for  pain  while  in  the  hospital  needs  to 
be  considered  since  he  would  be  less  likely  to  have 
complained  if  his  pain  was  suppressed  by  drugs. 
The  hospital  chart  does  show  considerable  pain  med- 
ication being  administered  to  Appellee  during  his 
hospital  stay  as  well  as  definite  references  to  leg 
pain  following  the  myleogram  (Exhibit  6),  (TR 
161-162). 


3.  Conclusion 

Appellant  has  cited  numerous  alleged  errors  of 
the  trial  court,  not  only  in  his  instructions,  failure  to 
give  instructions  and  rulings  on  evidence,  but  also 
in  his  conduct  and  manner  of  handling  the  trial. 
However,  nowhere  in  the  record  or  in  Appellant's 
Brief  is  there  any  explanation,  reason  or  illustration 
of  how  or  in  what  manner  anything  that  occurred 
at  the  trial  prejudiced  Appellant.  The  issues  in  this 
case  were  primarily  factual,  both  sides  had  full  op- 
portunity to  present  all  relevant  and  material  evi- 
dence, and  we  submit  that  the  jury,  from  all  evi- 
dence before  it,  rightly  concluded  that  Appellee  was 
fully  capable  of  and  was  performing  hard  physical 
labor  when  he  took  out  Appellant's  policy  and  that 
after  he  suffered  the  accident  of  September  9,  1963, 
he  was  not  qualified  by  reason  of  the  accident,  to 
do  any  work,  and  that  he  became  and  is  totally  and 
permanently  disabled  within  the  definitions  of  the 
policy. 


42 


Insurance  Company  of  North  America 

CERTIFICATION 


I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  and  that,  in  my  opinion,  the  foregoing  brief 
is  in  full  compliance  with  those  rules. 


Attorney 

ROBERTS  &  POOLE 
Boise,  Idaho 


No.  20822 


Jn  tift 

ISimtth  ^tnUa  OInurt  nf  App^ala 
Jnr  tijf  Ntnttj  (dtrtuit 


INSURANCE  COMPANY  OF  NORTH  AMERICA 
a  corporation 


vs. 


THOMAS  J.  THOMPSON, 


Appeal  from  the  United  States  District  Court 

for  the  District  of  Idaho 

Southern  Division 


REPLY  miEf  OF  APPELLANT 


OCT  19  1-'^-     RICHARDS,  HAGA  &  EBERLE 

711%  Bannock  St. 
Boise,  Idaho 
WM.   B.   LUCK,  CLER^^kttomey  for  Appellant 


lUV    4196G 


No.  20822 


3n  tl|p 

l^nxUh  BtnttB  (Enurt  of  AppMb 
Jnr  tl|^  Ntntli  (Etrrutt 


INSURANCE  COMPANY  OF  NORTH  AMERICA 
a  coiT)oration 

Appellant, 


vs. 


THOMAS  J.  THOMPSON, 

Appellee. 


Appeal  from  the  United  States  District  Court 

for  the  District  of  Idaho 

Southern  Division 


REPLY  BRIEF  OF  APPELLANT 


RICHARDS,  HAGA  &  EBERLE 

711 1/2  Bannock  St. 

Boise,  Idaho 

Attorney  for  Appellant 


SUBJECT  INDEX 

Page 

TABLE  OF  CASES  i 

I.  FACTUAL  ISSUES   1 

IL  FURTHER  LEGAL  ARGUMENT  10 


TABLE  OF  CASES 

Bergholm  vs.  Peoria  Life  Ins.  Co. 

284  US  489,  52  Sup.  Ct.  230,  231,  76  L.  Ed.  416 14 

Evans  vs.  Continental  Life  and  Accident  Co. 

88  Idaho  254,  398  P.2d  646  11,  12,  16,  17 

Kinglands  vs.  Metropolitan  Life 

97  Mont.  558,  37  P.2d  335 17 

McNiitt  vs.  Hughes  Construction  Co. 

176  So.  2d  315  (Ct.  App.  La.  1963)   23 

Metropolitan  Life  Insurance  Co.  vs.  Rosier 

189  Okl.  448,  117  P.2d  793     16 

New  York  Life  vs.  Wilson 

178  F.2d  534 12,  20 

O'Neal  vs.  New  York  Life 

65  Idaho  772,  152  P.2d  707 12 

Rauert  vs.  Loyal  Protective  Insurance  Co. 

61  Idaho  677,  106  P.2d  1015 16,  17,  19,  20 

Russell  vs.  Glens  Falls  Indernnity  Co. 

134  Neb.  631,  279  N.W.  287   19 

Tschida  vs.  Continental  Casualty  Co. 
246  N.Y.  Sup.  2d  72  at  76  22 

U.S.  Fidelity  &  Guaranty  Co.  vs.  Blum 
270  F.  946 16 

i 


No.  20822 


3n  tlip 

MnxUh  BtnttB  (Enurt  of  App^ala 
Jnr  tl|^  Nintli  (Etrrutt 


INSURANCE  COMPANY  OF  NORTH  AMERICA 
a  coi*poration 

Appellant, 


vs. 
THOMAS  J.  THOMPSON, 


Appellee. 


Appeal  from  the  United  States  District  Court 

for  the  District  of  Idaho 

Southern  Division 


REPLY  BRIEF  OF  APPELLANT 


The  reply  brief  of  appellant  will  discuss  first  the 
inaccurate  statements  of  fact  in  appelle's  brief,  and 
then  reply  to  the  questions  of  law  and  the  argument 
raised  by  appellee's  brief. 

I  FACTUAL  ISSUES 

Either  directly,  or  by  implication,  certain  portions 
of  the  appelle's  brief  are  in  error.  On  Page  2,  it  is 
stated  that  the  appellant  insured  the  appellee  for  a  full 
year,  throught  September  1,  1964,  The  policy  was  is- 
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sued  for  a  full  year,  to  Morrison-Knudsen  Company, 
Inc.,  and  its  affiliates,  but  it  is  uncontradicted  in  the 
evidence  that  the  insurance  application  of  the  appellee 
was  effective  September  1,  1963,  and  expired  October 
31,  1963.  The  premium  was  paid  for  two  months  only 
and  no  coverage  existed  after  said  expiration  date. 

Appellee  on  Page  4  of  his  brief  states  that  appellee 
was  "accepted  by  the  company  as  being  physically  fit 
for  heavy  construction  work."  Appellee  cites  no  folio 
for  such  statement,  and  in  fact  it  is  not  correct.  No  em- 
ployment official  of  the  company  appeared,  the  only  wit- 
ness being  the  manager  of  the  accounting  department. 
Further,  there  is  no  evidence  in  the  record  of  what  the 
standards  which  had  been  established  by  said  company 
for  overseas  duty  as  to  physical  fitness  may  be.  Finally, 
objection  was  certainly  made  to  Exhibit  20,  allegedly 
a  medical  report,  in  which  the  doctor  made  certain 
statements  wholly  unrelated  to  an  examination,  but 
being  conclusory  in  nature.  There  was  no  evidence 
that  this  particular  doctor  made  the  examination  for 
Morrison-Knudsen  or  as  an  independent  physician,  of 
whether  he  knew  where  the  appellee  might  be  going 
overseas  which  certainly  would  affect  his  ability  to 
judge  whether  he  was  physically  fit,  nor  was  there  any 
evidence  of  whether  the  company  acted  on  the  basis  of 
the  medical  report.  Further  it  was  made  in  the  summer 
of  1962,  prior  to  two  other  accidents  which  occurred 
before  the  September  1963  accident.  As  is  very  care- 
fully set  forth  in  appellant's  brief,  the  medical  report, 
Exhibit  20,  was  improperly  admitted  into  evidence  over 
objection  and  was  highly  prejudicial.  This  is  discussed 
further  below. 

Somewhat  amazingly,  appellee  not  only  misstates 
the  nature  of  the  cervical  injury  and  surgical  correc- 
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tion  thereof,  but  never  answers  the  point  raised  by  ap- 
pellant's brief  on  this.  Thus,  on  Page  5  of  appellee's 
brief  it  is  stated  that  the  operation  performed  on  ap- 
pelle  was  for  "correction  or  improvement  of  the  cervi- 
cal disc  protrusion."  A  major  point  made  by  appellant 
was  that  there  was  a  hard,  bony,  and  therefore  very 
old,  cervical  disc  protrusion  at  C-7  level,  as  well  as 
evidence  of  one  at  the  C-6  level.  The  second  point  made 
was  the  existence  of  well  defined  osteophytes  in  the  area 
of  the  C-7  and  elsewhere  in  the  cervical  spine.  Even 
though  Dr.  Burton,  appellee's  expert,  both  in  his  pre- 
surgery  and  his  post-surgery  diagnosis,  and  the  proof 
of  loss  to  appellant,  claimed  a  broken  spinus  process 
and  a  ruptured  cervical  disc  that  had  been  removed, 
both  appellee's  orthopedic  surgeon  witness  and  all  the 
doctors  for  the  appellant  contradicted  him.  In  fact,  the 
operation  found  nothing  broken  and  was  merely  a  re- 
moval of  the  posterior  section  of  the  lamina  in  the  C-7 
area,  so  that  the  difficulty  being  created  by  the  very  old, 
hard,  protruding  disc  impinging  against  the  old  osteo- 
phyte areas  of  the  lamina  no  longer  irritated  the  nerve 
root.  There  was  no  correction  of  the  disc  for  very  sound, 
and  uncontested  diagnostic  reasons  given  at  the  trial. 
The  uncontradicted  evidence  was  that  while  the  Sep- 
tem  9  fall  irritated  the  existing  condition  of  the  cervi- 
cal spine,  but  for  the  existence  of  the  preexisting  pro- 
truding discs  and  osteophytes,  the  irritation  and  pain 
from  the  fall  would  have  been  transient.  The  evidence 
was  uncontradicted  that  the  nature  of  the  hard  disc 
and  the  osteophyte  was  such  that  their  development  had 
occurred  over  a  number  of  years.  It  is  clear  that  these 
were  not  minor  conditions  or  conditions  of  a  noimal 
person  of  the  age  of  appellee,  and  that  they  are  condi- 
tions that  would  continue  to  develop  and  cause  irrita- 
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tion.  Therefore,  it  is  amazing  that  appellee  does  not 
explain  how  the  alleged  disability  could  arise  from  the 
September  accident  in  light  of  these  obvious  preexist- 
ing infirmities  and  be  within  the  policy's  terms  which 
exclude  them. 

Likewise,  on  Page  5  of  the  brief,  the  last  major  para- 
graph, it  is  startling  to  find  appellee  avoiding  the  basic 
issue  of  the  case  with  his  statement  that  at  the  time  the 
policy  was  issued  appellee  was  fully  capable  of  per- 
forming the  duties  of  his  occupation.  An  examination 
of  the  folios  cited  shows  only  the  bare  statement  by  the 
appellee  that  although  his  hands  were  tender  from 
burns  of  the  May  accident  requiring  the  wearing  of 
gloves  that  he  ''. .  .  was  able  to  do  (his)  job."  (TR  34). 
There  is  no  other  statement  as  to  being  fully  capable 
of  doing  his  duties.  Of  course,  the  facts  shown  else- 
where in  the  record,  and  cited  by  appellant  in  the  de- 
scription of  the  various  accidents  that  occurred  to  him 
prior  to  the  September  accident,  clearly  show  to  the 
contrary.  Briefiy,  these  were  a  major  impairment  of 
his  hearing  which  made  heavy  construction  work  haz- 
ardous, a  major  pulmonary  disability  from  the  May 
fire  which  even  prior  to  the  September  accident  was 
causing  him  shortness  of  breath  in  any  minor  distance 
walked,  his  inabilities  to  bend  over  and  touch  much 
below  his  knees,  and  the  various  internal  conditions 
as  previously  noted.  In  any  event,  the  question  is  not 
whether  at  a  point  in  August  1963,  he  was  able  to  do 
certain  work,  but  whether  as  a  result  of  the  accident 
of  September  1963  he  is  unable  to  do  any  work  (as 
distinguished  from  what  he  had  been  doing)  within 
his  knowledge  and  training.  Certainly  the  statement  in 
the  brief  is  a  misstatement  of  the  actual  evidence. 

In  the  same  area  on  Page  5,  in  the  last  two  lines,  it 
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is  stated,  without  citation  of  folio,  that  appellee  now 
"was  not  qualified  for  any  employment  that  didn't  in- 
volve a  great  deal  of  physical  effort."  This  is  erroneous, 
as  the  proof  of  appellee  is  not  to  this  effect.  The  evi- 
dence is  uncontradicted  that  the  appellee  had  progress- 
ed through  many  menial  physical  labor  jobs  to  jobs  in 
which  he  was  a  salaried  employee  of  a  major  corpora- 
tion receiving  substantial  pay  with  commensurate  re- 
sponsibility. This  is  shown  by  the  various  responsible 
supei'visory  positions  held,  and  while  certainly  they 
were  not  desk  jobs,  neither  were  they  menial  labor  jobs. 
Appellee  fails  in  his  proof  on  this  point  because  it  is 
clear  that  he  is  able  to  read,  write,  handle  normal  re- 
ports of  work  completed,  men  employed,  accidents  hap- 
pening, holds  a  drivers  license  and  can  drive  a  car,  and 
can  instruct  men  on  how  to  use  heavy  construction 
equipment.  The  proof  is  uncontradicted  that  appellee 
made  no  effort  to  obtain  jobs  along  this  line  of  experi- 
ence, the  only  job  he  sought  to  hold  after  the  September 
1963  event  being  that  of  sweeping. 

On  Page  6  of  appellee's  statement  of  facts  he  lists 
the  disability  which  he  claims  prevent  him  from  work- 
ing. These  are  simply  unable  to  be  on  his  feet  except 
for  short  period,  unable  to  sit  for  long  times,  nervous 
and  shakey.  Appellant  would  somewhat  subscribe  to 
this  list,  in  that  the  cervical  operation  eliminated  any 
headaches,  left  only  a  very  minor  disability  in  the  neck 
and  shoulder  in  the  way  of  discomfort,  and  left  a  very 
minor  lack  of  feeling  in  a  little  bit  of  the  left  forearm 
and  three  of  the  left  hand  fingers.  This  means  that  the 
disability  he  presently  complains  of  is  primarily  re- 
lated to  and  occurred  only  after  the  event  of  February 
21,  1964,  when  he  stepped  out  of  bed  and  felt  a  sudden 
pain  is  his  lower  extremities.  Except  for  the  shortness 
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of  breath,  hearing  loss  and  back  fusion,  it  is  uncontra- 
dicted that  these  items  arising  at  the  February  incident 
did  not  exist  prior  to  the  February  incident.  The  pres- 
ent disabilities,  then  being  completely  unrelated  to  the 
cervical  accident,  and  relating  wholly  to  the  alleged 
accident  of  stepping  out  of  bed,  appellee  by  claiming 
only  these  disabilities  in  effect  admits  a  substantial 
new  cause  has  entered  and  occurred  at  a  period  outside 
of  the  insurance  policy. 

Appellee's  dilemma  is  made  clear  in  relation  to  these 
facts  on  Page  24  and  25  of  his  brief,  where  an  attempt 
to  relate  the  necessary  diagnostic  mj^elographic  study 
to  the  subsequent  disability  is  set  foith,  alleging  that 
the  effects  of  the  opaque  dye  is  the  point  tying  the 
two  together.  This  must  fail,  for  appellant  has  al- 
ready cited  in  its  brief  in  detail  that  both  appellee's 
expert  Dr.  Shaw  and  all  of  the  doctors  testifying 
for  appellant  agree  that  arachnoiditis  cannot  be  de- 
termined to  be  the  cause  of  the  lower  extremities 
problem.  Appellee  is  committed  to  this  position  by 
his  own  expert  Dr.  Shaw,  and  certainly  the  clear 
evidence  provided  by  those  who  were  an  expert  in 
the  field  is  to  that  effect.  Dr.  John  Raaf  is  shown  by 
the  testimony  (TR  338-340)  to  be  one  of  the  outstand- 
ing neuro  surgeons  of  the  West  Coast,  and  Dr.  Edward 
Keifer,  in  addition  to  being  the  actual  surgeon  in  the 
case,  is  shown  to  be  a  highly  qualified  neuro  surgeon 
belonging  to  nationally  known  and  highly  selective 
organizations  in  his  field  (TR  289-90).  Appellee  does 
not  answer  the  points  raised  in  the  appellant's  brief 
that  in  fact  he  is  bound  by  the  statement  of  his  own 
medical  expert.  Dr.  Manley  Shaw,  a  well  qualified  or- 
thopedic surgeon,  that  very  likely  the  pain  that  arose 
on  stepping  out  of  bed  was  from  irritation  to  nerve  root 
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probably  caused  by  scar  formation  arising  probably 
from  the  previous  fusion  operation.  Appellant's  brief 
26-27.  Recalling  that  all  of  the  doctors  agree  that  any 
inflammation  which  could  have  occurred  in  the  spine 
and  resulted  in  scar  tissue,  which  might  have  caused 
the  disabilities  in  the  lower  extremities,  would  have  re- 
quired a  considerable  period  of  time,  the  fact  that  this 
pain  arose  instantaneously  on  stepping  out  of  bed,  and 
within  a  few  hours  after  the  myelogram,  clearly  points 
to  the  reason  the  doctors  would  not  relate  it  to  the  mye- 
logram. Where  the  medical  records  show  no  increase  in 
the  level  of  the  temperature,  pulse  or  respiration  indi- 
cating any  inflammation,  and  the  symptoms  alleged  to 
have  occurred,  and  claimed  to  exist  to  the  present  time, 
occurred  within  a  few  hours  of  the  myelogram,  it  is 
clear  that  some  other  mechanism  was  involved. 

Thus  appellee  has  no  facts  by  which  to  trace  causa- 
tion from  the  September  accident  through  to  the  Feb- 
ruary event.  The  dye  cannot  relate  the  myelogram  to 
the  February  disability  that  is  now  claimed,  and  a 
violent  result  of  stepping  out  of  bed  is  so  highly  un- 
usual, unexpected,  and  tragically  out  of  proportion  to 
the  event  that  caused  it  as  to  be  an  accident  within 
its  own  effectuating  circumstances. 

Appellee  says  that  cases  cited  by  appellant  of  un- 
usual circumstances  unrelated  to  the  original  injury 
which  broke  the  causation  relationship  do  not  apply 
here.  Yet,  this  is  precisely  the  situation  involved.  Ap- 
pelle  was  the  only  one  present  when  he  got  out  of  bed 
and  has  made  no  explanation  of  how  the  sudden  pain 
arose  other  than  he  just  stepped  down.  That  something 
happened  in  the  manner  this  occurred  veiy  likely  re- 
lating to  the  previous  fusion  operation  and  other  in- 
juries to  him,  is  no  different  than  if  the  ceiling  fell  on 
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him  at  that  point.  The  cited  cases  show  this  was  just 
as  unrelated;  it  was  just  as  unusual,  unexpected,  and 
considerably  out  of  proportion  to  what  he  was  doing 
in  stepping  out  of  bed  as  if  he  were  just  lying  there 
when  it  happened,  and  it  did  not  result  directly  and 
independently  of  all  other  causes  from  the  original 
accident  of  September,  1963. 

Other  minor  misstatements  of  fact  are  as  follows: 
On  Page  10  of  the  brief  appellee  states  the  proof  of  loss 
form  was  dated  September  9,  1964,  when  in  fact  it  was 
dated  September  8.  Further,  for  appellee  to  claim  he 
fully  complied  with  the  claim  provisions  of  the  policy 
is  to  evade  the  facts.  As  is  fully  set  forth  at  Page  78 
of  appellant's  brief,  there  is  a  failure  to  prove  within 
the  terms  of  the  policy  that  following  the  accident  a 
full  365  days  had  elapsed,  after  which  event  he  was 
fully  disabled  and  after  which  event  the  loss  occurred 
and  a  claim  could  be  filed.  At  least  there  was  an  issue 
of  fact  which  should  not  have  been  taken  from  the  jury, 
which  instruction  number  11  did.  Secondly,  it  avoids 
the  issue  of  whether  the  loss  of  full  and  total  disability 
followed  the  September,  or  the  February,  accident.  The 
point  raised  by  appellant  was  simply  that  the  instruc- 
tion is  erroneous  as  a  jury  issue  exists.  Appellee  has 
not  answered  this. 

On  Page  32  of  appellee's  brief,  it  is  stated  the  var- 
ious, previous  inconsistent  statements  that  appeared  in 
the  pleadings  of  appellee  could  not  be  the  basis  for  ques- 
tions to  appellee  for  impeaching  him,  and  therefore, 
the  exhibits  were  "obviously  inadmissible."  The  point 
referred  to  is  Specification  18  (b)  and  (c),  and  the 
argument  thereon,  appellant's  brief  Pages  85-86.  In- 
stead of  misstating  the  facts  that  they  were  obviously 
inadmissible,  appellee  should  have  distinguished,  if  he 
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could,  the  law  cited  for  the  right  to  impeach  a  witness 
by  his  previous  statements  appearing  in  the  pleadings 
he  had  filed.  It  stands  as  error  for  the  Court  to  have 
prevented  appellant  thus  impeaching  appellee. 

Appellee  infers  on  Page  35  of  his  brief,  as  to  appell- 
ant's claim  of  prejudicial  actions  of  the  court,  that  the 
appellant  failed  to  take  reasonable  efforts  to  object  and 
have  the  court  change  his  proceedings  so  as  not  to  make 
them  prejudicial.  Certainly  the  principal  cited  is  cor- 
rect, but  appellee  fails  in  any  particular  to  apply  it  to 
the  case.  He  would  do  well  to  explain  how,  as  to  the 
dispute  over  the  admissibility  of  Exhibit  20,  the  medi- 
cal report,  appellant's  counsel  could  have  done  any- 
thing more.  The  argument  betvveen  counsel  and  the 
court,  in  which  the  court  continues  his  exposition  of 
appellee's  position,  takes  some  two  pages  of  the  tran- 
script and  all  objection  possible  was  made.  Appellee 
is  absolutely  in  error  when  he  states  at  the  bottom  of 
Page  35  of  his  brief  that  there  was  no  criticism  of 
counsel  by  the  court.  A  close  reading  of  the  portion  re- 
lating to  Exhibit  20  clearly  shows  that  the  court  was 
being  very  specifically  critical  of  the  objection  raised 
by  counsel  and  of  counsel's  persistence  in  objecting.  As 
even  cited  by  the  appellee  at  Page  30  of  his  brief,  when 
the  court  was  inquiring  about  calling  the  proper  officer 
to  identify  the  exhibit,  he  used  the  word  '*we"  as  if  he 
were  plaintiff's  counsel  who  is  being  forced  to  call  a 
proper  officer.  In  the  course  of  this  appellant's  counsel 
even  had  to  interrupt  the  court,  who  was  carrying  on 
the  direct  examination  for  the  appellee,  for  the  privi- 
lege of  asking  a  question  in  aid  of  an  objection  to  the 
question  the  court  was  asking.  Now  it  is  obvious  that 
after  the  discussion  that  appears  in  the  transcript  from 
TR  244  through  TPv  246  that  this  was  not  a  mere  in- 
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advertence  by  the  trial  court,  but  that  he  was  well 
aware  of  what  he  was  doing.  It  is  interesting  to  note 
that  appellee  does  not  challenge  the  statement  of 
appellant  at  brief,  Page  95,  that  the  court's  inflexion 
in  making  its  final  rulings  in  relation  to  Exhibit  20 
were  not  without  considerable  emphasis  not  favorable 
to  appellant. 

Certainly  appellee  is  in  error  at  Page  36  of  his  brief 
in  stating  that  appellant  admits  there  was  no  "specific 
instance"  of  remarks  or  conduct  prejudicial  to  appel- 
lant. What  has  been  said  above  clearly  shows  one  very 
important  instance.  Further,  the  specific  items  set 
forth  in  the  specification  of  errors  show  other  instances 
claimed.  While  there  is,  of  course,  an  accumulation  of 
the  evidence  of  the  court's  feeling  in  the  case,  never- 
theless, appellant  has  not  admitted  that  there  were 
not  specific  instances  that  were  very  prejudicial. 

II.  FURTHER  LEGAL  ARGUMENT 

Appellee  raises  a  number  of  points  that  need  to  be 
clarified,  as  well  as  certain  additional  cases  cited  on 
two  major  points. 

By  two  devices  appellee  seeks  to  avoid  the  problem 
presented  that  the  cervical  spine  injury,  and  any  dis- 
ability therefrom,  was  substantially  corrected  by  the 
cervical  spine's  surgery.  First,  he  seeks  to  refer  only 
to  the  alleged  ability  of  the  appellee  to  do  his  work  prior 
to  the  September  1963  accident  and  the  alleged  inabil- 
ity to  do  the  work  after  February  1964  as  evidence  that 
the  disability  arose  wholly  from  the  September  acci- 
dent. This  is  an  error  in  logic,  because  it  ignores  the 
wording  of  the  insurance  policy  under  which  claim  is 
made.  The  injury  alleged,  not  the  inability  to  do  the 
work,  must  result  directly  and  independently  from  all 
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other  causes  from  ". .  .  injuries  caused  by  accident . . ." 
Whether  the  particular  injury  is  the  severance  of  a  leg, 
or  a  sore  neck,  it  is  the  item  which  must  be  related  to 
the  accident,  not  the  loss  which  may  result.  Appellee 
has  failed  to  sustain  the  proof  required  that  the  pre- 
existing disabilities  and  infirmaties  are  not  to  a  large 
extent  the  cause  of  the  loss,  not  the  accident. 

The  second  mistake  of  logic  by  the  appellee  is  his 
apparent  position  that  regardless  of  what  happens  to 
an  injured  person  following  an  insured  accident,  it  is 
related  to  the  original  accident.  This  in  effect  re- 
quires that  you  ignore  the  very  clear  wording  of  the 
insurance  policy,  that  the  injuries  must  be  caused 
directly  and  independently  of  other  causes  by  the  acci- 
dent and  not  from  an  excluded  cause.  The  applicable 
law  is  cited  in  appellant's  brief  in  the  argument  section 
on  "The  Policy  of  Accident  Insurance"  and  "Is  Appel- 
lee's Claim  Within  the  Policy."  Appellee  seeks  to  ignore 
the  very  material  lack  of  causual  relationship  of  the  in- 
jury which  apparently  occurred  on  stepping  out  of  bed 
in  February.  The  alleged  severe  injury  to  the  lower  ex- 
tremities on  the  minor  act  of  stepping  out  of  bed  is  a 
new  cause  —  a  new  accident  —  not  related  by  the  evi- 
dence to  the  insured  September  accident. 

This  brings  us  to  the  third  error  in  the  appellee's 
logic,  the  burden  of  proof  as  to  the  excluded  causes 
under  the  policy.  Appellant  treats  this  commencing  at 
Page  61  of  its  brief,  and  appellee  notes  it  under  "mis- 
cellaneous issues"  at  Page  37  of  his  brief.  Apellee  is 
in  error  in  claiming  that  the  burden  is  upon  appellant 
as  to  proving  that  the  causes  of  the  present  condition 
of  appellee  falls  within  the  excluded  items  of  the  policy. 
Appellant  had  cited  the  1965  case  of  Idaho  Supreme 
Court,  Evans  vs.  Continental  Life  and  Accident  Co., 
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supra.  This  case  is  in  point  as  to  the  type  of  policy  in- 
volved and  the  exclusion  which  included  substantially 
identical  terms  to  that  before  the  court.  Appellee  cites 
the  O'Neil  vs.  New  Yoi-k  Life  Insurance  case,  supra, 
in  Idaho  Supreme  Court  case  of  1944. 

Thus,  the  case  relied  on  by  appellee  is  not  the  law  in 
Idaho  as  to  the  particular  policy  before  the  court.  The 
recent  Evans  case,  because  of  the  extreme  care  in  its 
wnting  and  the  very  careful  extensive  citations  given, 
shows  what  the  Supreme  Court  of  Idaho  has  specifically 
held  in  this  situation  and  clearly  shown  the  applicable 
law,  disregarding  any  possible  application  of  the  older 
O'Neiil  case.  The  O'Neil  case  may  also  be  distinguished 
by  the  fact  that  it  was  an  accidental  death  policy  with 
double  indemnity  provisions  and  the  issue  involved  was 
a  willfully  committed  assault  or  felony.  There  is  a 
distinction  between  such  defenses  in  double  indemnity 
cases  as  suicide  or  willful  assault  with  the  exclusions  of 
typical  accident  policy.  Therefore,  the  reliance  by  ap- 
pellee on  O'Neil  cases  is  inappropriate. 

The  same  is  true  of  the  case  of  Neiv  York  Life  Insur- 
ance vs.  Wilson,  supra,  cited  by  indirection  through  the 
ALR  annotation  noted  on  appellee's  brief  Page  38.  This 
is  a  Circuit  Court  of  Appeals  case  of  1949,  and  does 
not  take  into  consideration  the  1965  definitive  holding 
of  the  Supreme  Court  of  Idaho  in  the  Evans  case.  It 
can  also  be  distinguished  as  to  the  burden  of  proof  ques- 
tion on  the  fact  that  it  involved  a  life  insurance  policy 
with  a  double  indemnity  clause  for  accidental  death 
resulting  from  external,  violent  and  accidental  means. 
As  the  Supreme  Court  of  Idaho  noted  in  the  recent 
Evans  case,  you  cannot  use  comparisons  between  the 
very  different  types  of  policies  because  different  bur- 
den of  proof  rules  apply.  Therefore,  appellee's  position 
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on  Page  39  of  his  brief  that  appellant  did  not  meet  its 
burden  to  show  that  the  disabilities  resulting  from  the 
September  9  accident  were  within  the  exclusions  of  the 
policy  is  in  error. 

Appellee  does  not  claim  that  he  proved  the  pre- 
existing disabilities  and  the  subsequent  event  of  Feb- 
ruaiy  were  without  the  policy  exclusions,  as  the  law 
shows  he  would  have  to  in  order  to  recover.  All  doctors 
agreed  the  pre-existing  disabilities  contributed  to  the 
present  state  of  appellee.  Further,  as  the  facts  set  forth 
in  appellant's  brief  show,  the  doctors  were  practically 
unanimous  that  the  myleogram  could  not  be  deter- 
mined to  be  the  cause  of  the  disabilities  that  allegedly 
arose  when  the  appellee  stepped  out  of  bed  in  February 
1964,  Some  thought  the  pain  on  stepping  out  of  bed 
was  due  to  the  pre-existing  disability  of  the  fusion,  and 
others  said  that  because  there  was  an  absence  of  any 
significant  neurological  findings  it  was  wholly  conjec- 
tural what  the  actual  cause  may  have  been. 

Importantly,  appellee  does  not  contest  that  the  var- 
ious results  of  pre\ious  injuries  were  not  diseases  or 
bodily  infirmities,  but  only  contends  that  because  ap- 
pellee could  do  his  work  they  were  immaterial.  This  is 
particularly  important  when  it  is  recalled  that  Dr. 
Franklin  David,  as  a  witness  for  appellee  diagnosed  a 
40*;  t  pulmonary  deficiency,  emphysema,  chronic  bron- 
chitis, and  pulmonary  fibrosis  existing  in  the  appellee. 
These,  of  course  could  not  have  been  caused  by  the  cer- 
vical injury,  must  have  developed  over  a  considerable 
period  of  time,  and  specifically  after  the  May  1963  acci- 
dent had  reduced  his  final  capacity  to  walk  more  than 
two  or  three  blocks  without  shortness  of  breath.  Simil- 
arly, the  cramping  or  charley  horses  in  the  lower  ex- 
tremities caused  by  walking  a  few  blocks  in  the  absence 
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of  neurological  changes  was  pretty  well  determined  to 
be  intermittent  claudication,  spasms  of  the  muscles 
caused  by  lack  of  blood  supply.  Again  there  is  a  failure 
on  the  behalf  of  appellee  to  tie-in  this  fact  by  any  chain 
of  causation  to  the  cervical  injury  of  September  1963, 
either  directly  or  through  the  event  of  February,  1964. 
This  is  primarily  true  for  the  reason  that  appellee  is 
bound  by  the  testimony  of  his  orthopedic  surgeon  spec- 
ialist, Dr.  Manley  Shaw,  that  you  cannot  determine 
what  caused  his  lower  leg  disability.  Appellant's  brief 
Page  27.  Even  appellee's  witness,  Dr.  Burton,  admitted 
that  without  a  biopsy  of  the  tissues  of  the  spinal  cord 
he  could  not  tell  for  certain  what  the  cause  might  be. 

Appellee's  brief  raise  another  question,  whether 
the  wording  of  the  exclusions  in  the  policy  are  to  be 
differently  interpreted  because  they  do  not  use  the 
words  "directly  or  indirectly,  wholly  or  in  part."  It 
is  to  be  recalled  that  the  exclusion  of  the  policy  is  a  di- 
rect one,  saying  it  does  not  "cover  loss  caused  by  or  re- 
sulting from  any  one  or  more  of  the  following."  Ap- 
pellee argues  this  point  at  Pages  12-14  of  its  brief. 
Appellant  would  add  to  the  discussion  set  forth  in  its 
brief  Page  56-60,  the  following  additional  authority. 

We  must  first  note  the  general  rule  that  the  con- 
struction of  an  insurance  policy  most  strongly  in  favor 
of  the  insured  and  against  the  insurer  has  no  applica- 
tion unless  it  is  first  determined  there  is  an  ambiguity 
in  the  policy.  This  rule  relating  to  ambiguities  has  no 
application  to  interpretation  of  clear  meaning  of  pol- 
icy. Bergholm  vs.  Peoria  Life  Insurance,  284  US  489, 
52  Sup.  Ct.  230,  231,  76  L.  Ed.  416.  As  appellee  has 
pointed  out  no  ambiguity  in  the  policy,  rule  of  con- 
struction claim  is  not  applicable. 

This  leaves  only  the  question  of  the  clear  meaning 
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of  the  policy,  which  appellee  says  as  to  the  exclusionary 
provisions  is  some  way  effected  because  it  does  not 
include  the  additional  words  "wholly  or  in  part,  or 
directly  or  indirectly."  Thus  appellee  would  interpret 
the  two  basic  provisions  of  the  policy,  that  requiring 
that  the  injury  result  directly  and  independently  of 
all  other  causes  from  bodily  injuries,  and  the  exclusion 
that  the  policy  does  not  insure  a  loss  resulting  from 
illness  or  bodily  infirmity,  to  mean  that  the  exculsion- 
ary  provision  applies  only  if  the  loss  is  in  whole  caused 
by  illness  or  bodily  infirmity.  This  interpretation  would 
in  effect  read  the  exclusionary  clause  out  of  the  policy. 

Appellant's  specific  objection  to  the  instruction  given 
was  that  it  only  covered  the  first  test,  directly  or  in- 
dependently of  all  other  causes,  and  did  not  include 
any  instruction  on  the  exclusion  provisions.  Appellee 
argues  at  Page  14  of  his  brief  that  it  would  have  con- 
fused the  juiy  to  include  the  exclusionary  provisions, 
and  it  was  permissible  for  the  court  to  reduce  the 
contract  to  its  simple  and  basic  point.  This  was  clearly 
erroneous. 

First,  the  exclusionary  clause  is  a  special  clause 
limiting  the  general  clause  and  under  the  rules  of 
construction  any  conflict  between  general  and  special 
clauses  gives  preference  to  the  special  clause.  The  cases 
generally  hold  that  the  basic  provision  of  the  present 
policy,  that  injury  must  result  directly  and  independ- 
ently of  other  causes  from  the  accident,  is  a  sole  cause 
clause,  and  that  the  clause  that  the  policy  does  not 
insure  against  a  certain  type  of  loss  is  an  exclusionary 
clause.  As  pointed  out  in  appellant's  brief,  Page  55-58, 
including  cases  therein  which  have  not  been  distin- 
guished or  attacked  by  the  appellee,  the  addition  of 
such  an  exclusionary  clause  definitely  creates  a  dif- 
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ferent  type  of  contract.  In  addition  to  the  requirement 
that  the  injury  be  caused  by  an  accident  as  the  "sole 
cause/'  which  some  courts  have  held  to  require  only 
proximate  cause,  there  is  the  additional  exclusion  that 
the  same  proximate  cause  cannot  include  the  specifical- 
ly excluded  items  working  in  conjuction  with  the  acci- 
dent. Appellant  ignores  the  fact  that  the  Idaho  Court 
has  recognized  this  in  two  cases,  Evans  vs.  Continental 
Life  and  Accident,  supra,  and  Rauert  vs.  Loyalty  Pro- 
tective Insurance  Co.,  supra. 

Appellant  thoroughly  discussed  the  Evans  case  un- 
der burden  of  proof,  appellant's  brief,  Pages  61-62, 
showing  therein  a  specific  discussion  of  the  case  cited 
by  the  Idaho  Court,  Metropolitan  Life  Insurance  Com- 
pany vs.  Rosier,  supra.  The  cases  therein  cited  show 
whether  the  words  "wholly  or  in  part,  directly  or  in- 
directly," are  used  has  not  been  a  distinguishing  factor 
in  the  application  of  the  exclusionary  clause.  Because 
under  accident  insurance  policies,  as  distinct  from  life 
insurance  policy,  the  burden  is  on  the  beneficiary  to 
prove  a  certain  type  of  accident  within  the  limited 
coverage,  as  opposed  to  death  from  whatever  cause, 
such  beneficiary  must  show  he  is  within  the  tenn  of 
the  policy  and  also  outside  the  specific  exclusions.  If 
that  is  the  burden  of  proof,  the  obvious  meaning  must 
be  given  to  the  exclusionary  policy  provisions.  This 
was  recognized  by  the  Ninth  Circuit  Court  of  Appeals 
in  U.S.  Fidelity  and  Guaranty  Co.  vs.  Blum,  270  F. 
946,  (1921)  where  the  decision  refused  to  recognize 
a  possible  concurring  cause  of  the  injury  under  a  policy 
which  only  had  the  sole  cause  clause  in  it,  without 
the  exclusionary  clause  as  to  disease  or  bodily  infirm- 
ity. The  court  stated: 

"Referring  again  to  the  suggestion  that  death  may 
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have  been  result  of  concurring  causes,  that  is,  of 
disease  and  accident,  and  therefore  not  within  the 
terms  of  the  policy,  because  of  the  language  cover- 
ing death,  'affected  directly  and  independently  of  all 
other  causes  under  such  circumstances  the  inquiry 
simply  resolves  itself  into  one  of  approximate 
cause  .  .  . 

"Our  attention  has  not  been  called  to  any  clause 
in  the  policy  which  precludes  recovery  on  the  grounds 
that  disease  has  operated  concurrently  with  'acci- 
dental means'  to  produce  injury  or  death.  This  court 
is  not  required  to  search  beyond  the  active,  efficient 
procuring  cause  . . ."  270  F.  at  957. 

In  both  the  Rauert  and  the  Evans  case  the  Idaho 
Court  specifically  recognized,  by  its  holding,  that  the 
additional  exclusionary  clause  had  to  be  avoided  in 
order  that  the  proximate  cause  from  injury  received 
from  accident  would  allow  recovery.  An  additional 
example  is  the  case  of  Kingsland  vs.  Metropolitan  Life 
Insurance,  97  Mont.  558,  37  P.  2d  335,  where  the  case 
distinguishes  the  former  holding  of  that  court  that 
a  mere  frail  general  condition  or  a  tendancy  to  disease 
cannot  cooperate  with  an  accidental  cause  to  avoid 
recovery  under  the  sole  cause  theory,  but  stating  that 
the  addition  of  the  exclusionary  clause  results  in  the 
sole  cause  clause  meaning  that  any  contribution  by  the 
pre-existing  disease  is  sufficient  to  avoid  recoveiy  un- 
less the  accident  in  and  of  itself  was  sufficient  to  cause 
the  loss. 

In  the  present  case  the  fact  that  the  exclusionary 
clause  did  not  use  the  words  "in  whole  or  in  part,  di- 
rectly or  indirectly"  makes  no  difference.  In  the  first 
place  they  are  included  in  the  words  of  the  original 
liability  clause,  that  the  loss  must  result  "directly  and 
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independently  of  all  other  causes"  from  injuries  caused 
by  accidents,  as  the  loss  could  not  be  so  direct  and 
independent  if  it  was  caused  by  the  excluded  items. 
Secondly,  where  appellee's  orthopedic  surgeon  expert. 
Dr.  Shaw,  specifically  stated  that  the  injury  to  the  cer- 
vical spine  would  not  have  totally  disabled  the  appellee 
except  in  conjuction  with  all  of  the  other  items  that  oc- 
curred to  him,  both  before  and  after  the  September  ac- 
cident, if  total  disability  exist  today  it  has  to  be  the 
result  of  the  concurring  accident  and  other  conditions. 
To  wit,  the  other  items  are  a  major  cause  as  opposed 
to  a  mere  minor  relationship. 

Appellant's  witnesses  likewise  agreed  with  Dr. 
Shaw,  and  appellee  is  bound  by  his  own  expert  witness. 
Thus,  in  a  real  sense,  if  total  disability  does  exist,  it 
is  caused  by  bodily  infirmity  and  pre-existing  disease, 
for  it  would  not  exist  merely  because  of  the  September 
accident.  Certainly  appellee  is  in  error  to  argue  that 
only  if  the  pre-existing  infirmity  or  disease  is  the 
entire  cause  of  the  loss  where  an  accident  is  involved 
would  the  policy  exclusion  be  effective,  such  argument 
containing  its  own  answer. 

Appellant's  position  is  simply  that  the  accident 
without  the  concurring  major  pre-existing  disabilities 
would  not  have  resulted  in  the  alleged  existing  total 
disability,  and  that  the  fact  of  such  a  major  concurring 
additional  item  with  the  accident  clearly  excludes  it 
from  the  coverage  of  the  policy.  The  jury  instruction 
given  by  the  court  leaving  out  any  direction  as  to 
the  meaning  of  the  exclusionary  clause  is  error,  re- 
gardless of  what  the  definition  of  that  clause  should 
have  been.  Without  some  instruction  on  this  portion 
of  the  policy,  the  jury  would  not  have  had  the  correct 
case  submitted  to  it. 
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We  would  conclude  this  question  as  to  the  nature 
of  the  wording  of  the  exclusionary  clause  of  the  policy 
by  again  citing  Russell  vs.  Glens  Falls  Indemnity  Com- 
pany, supra,  that  is  quoted  at  Page  57  of  appellant's 
brief,  that  there  is  no  difference  between  the  inclusion 
in  the  exclusionary  clause  of  the  words  ''wholly  or 
in  part,  directly  or  indirectly"  or  the  statement  with- 
out such  exact  words  in  creating  a  contract  different 
from  the  sole  cause  contract.  Where  there  is  such  an 
exclusion  as  to  bodily  infirmity  or  disease  the  general 
clause  of  the  accident  policy  has  to  be  given  additional 
meaning.  The  court  specifically  held  in  the  Russell 
case  that  it  was  errored  to  instruct  the  jury  as  to  the 
directly  and  independently  of  other  causes  clause  and 
to  omit  any  instruction  on  the  exclusionary  bodily 
infirmity  clause. 

Another  area  that  the  appellee's  brief  does  not  clar- 
ify is  the  point  made  by  appellant  that  in  affect  there 
were  two  accidents  from  two  separate  causes.  On  Page 
24  of  his  brief  he  cites  the  Idaho  Rauert  case  to  the 
effect  that  loss  occurring  after  medical  treatment  fol- 
lowing an  accident  is  within  the  policy.  This  case  has 
already  been  carefully  outlined  in  appellant's  brief 
at  Pages  58,  59.  The  case  stands  for  the  principal  that 
where  a  hernia  occurred  as  a  result  of  an  accident, 
and  as  a  result  of  the  operation  to  correct  it  strangu- 
lation of  the  bowel  took  place  due  to  a  pre-existing 
adhesions  from  an  earlier  hernia  operation,  recovery 
was  allowed  because  the  policy  merely  excluded  loss 
from  injuries  if  due  to  disease.  The  exclusion  was 
not  applicable  as  the  particular  disability  was  an 
"infirmity."  The  Idaho  Court  would  have  denied  re- 
covery if  the  policy  contained  the  additional  words  of 
exclusion  "from  disease."  The  case,  therefore,  is  con- 
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trary  to  appellee's  position. 

On  the  other  hand,  appellee  does  not  distinguish  the 
case  of  Wilson  vs.  New  York  Life  Insurance  Company, 
supra,  cited  in  appellant's  brief  in  detail  at  Page  69 
under  the  issue  of  a  second  accident.  In  fact,  the 
analogy  is  this.  The  Wilson  case  is  a  holding  that  the 
unusual  results  of  treatment,  coughing  after  an  oper- 
ation, was  an  accident  in  itself  and  the  sole  proximate 
cause  of  the  loss.  The  Rauert  case  is  one  of  disease  pre- 
ceeding  an  accident  in  the  treatment.  In  both  cases 
the  Idaho  law  states  that  the  second  event  is  a  sepa- 
rate, distinct  event  which  is  the  accident  and  the  sole 
proximate  cause  of  the  loss.  Similarly  under  Idaho 
law  the  event  that  occurred  on  appellee  stepping  out 
of  bed  in  February  had  such  unusual  and  unexpected 
results  from  such  a  minor  cause  as  to  clearly  consti- 
tute an  accident  in  itself.  In  fact,  even  if  the  appellee 
had  by  the  facts  been  able  to  show  that  the  event  of 
February  was  due  to  irritation  created  by  the  dye  in 
the  myelogram,  the  same  would  have  been  true.  This 
is  so  because  it  is  highly  unexpected,  unusual,  and  the 
result  was  highly  exaggerated  compared  to  the  cause 
for  the  myelographic  dye  to  have  the  effect  alleged. 
This  comes  clearly  within  the  Wilson  and  Rauert  cases 
as  a  separate  accident  occurring  at  or  after  treatment 
the  time  of  the  treatment  even  though  an  earlier  acci- 
dent had  occurred.  Because  all  of  the  expert  witnesses 
agreed  that  the  reaction,  if  it  came  from  the  myelo- 
gram, was  highly  unexpected  and  unusual,  the  treat- 
ment becomes  a  separate  and  distinct  accident  in  it- 
self ;  as  such  it  is  a  cause  of  the  disability  alleged  which 
cannot  be  directly  and  independently  from  all  other 
causes  from  the  accident  of  September  9. 

Thus,  this  court  stated  in  the  Wilson  case  that  the 
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coughing  which  occurred  after  the  operation,  and  with 
no  apparent  relation  to  the  operation  itself,  causing 
the  thrombosis  to  break  loose,  was  a 

".  .  .  untoward  mishap  in  this  instance  as  the  in- 
ducing and  sole  proximate  cause  of  the  loss."  178 
F.  2d  at  537 
Similarly,  what  occurred  in  the  lower  extremities,  and 
which  really  is  the  only  basis  of  the  alleged  total 
disability,  is  similar,  unexpected  and  unexplained  mis- 
hap unrelated  to  what  occurred,  and  is  inducing  and 
sole  proximate  cause  of  the  loss  wholly  apart  from 
the  injury  of  September  9,  or  the  diagnostic  myelo- 
gram. 

Finally,  answering  the  question  of  whether  the  ap- 
pellee is  totally  disabled  within  the  definitions  of  the 
policy,  appellee  is  in  error  in  his  position  that  he  only 
needed  to  prove  he  could  not  do  heavy  manual  con- 
struction work  in  order  to  recover.  It  is  clear  that  the 
policy  does  not  pay  for  a  loss  based  on  disability  where, 
even  though  the  injured  person  cannot  do  exactly  what 
he  was  doing  before,  he  can  enter  into  useful,  econ- 
omically valuable  work.  For  example,  under  a  slightly 
different  policy  a  young  girl  trained  from  the  age  of 
four  to  be  a  ballerina,  and  who  at  the  age  of 
eighteen  while  working  at  excellent  pay  in  the  road 
show  of  "My  Fair  Lady"  suffered  a  knee  injury  during 
a  performance.  Subsequent  surgery  resulted  in  her 
inability  to  dance.  She  then  took  a  position  as  a  model 
and  a  receptionist,  and  later  as  a  sales  lady,  at  a  very 
much  reduced  ability  to  earn.  Recovery  under  an  acci- 
dent policy  for  total  disability  within  the  training  and 
experience  of  the  injured  person  was  denied,  the  New 
York  Court  stating  that  the  fact  the  insured  was  only 
qualified  for  one  occupation,  from  which  she  was  ad- 
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mittedly  disabled,  did  not  meet  the  requirements  of 
total  disability,  where  she  was  at  least  qualified  ".  .  . 
to  engage  in  any  of  the  common  forms  of  employment 
available  to  girls  of  similar  age  and  background." 

"It  is  sufficient  to  bar  recovery  hereunder  that  the 
insured  can  qualify  for  other  employment  which,  in 
a  clear  sense,  is  remunerative,  (Cases  cited)"  Tschi- 
da  vs.  Continental  Casualty  Company,  246  N.Y.  Sup. 
2d  72  at  76. 

The  evidence  is  absolutely  lacking  to  show  that  Appel- 
lee could  not  so  engage  in  such  occupations  that  an 
older  man  of  his  experience  with  some  disabilities  nor- 
mally could  carry  on. 

There  is  little  conflict  in  the  medical  evidence  as  to 
Appellee's  condition,  such  as  exists  being  primarily 
the  statements  of  Dr.  Burton  as  opposed  to  all  of  the 
other  physicians.  We  would  first  note  that  Dr.  Burton, 
while  a  licensed  physician,  does  not  hold  the  various 
national  medical  association  position  and  honor  posi- 
tion of  a  number  of  the  other  doctors  who  testified  as 
experts. 

Secondly,  we  would  point  out  that  Dr.  Manley  Shaw, 
who  is  an  expert  orthopedic  surgeon,  in  testifying  for 
the  appellee  agrees  primarily  with  the  appellant's 
physicians.  We  would,  therefore,  call  the  court's  atten- 
tion to  the  general  position  as  to  conflicting  medical 
testimony  that 

"We,  as  laymen,  have  no  way  of  determining 
which  theory  of  the  physicians  is  correct,  but  where- 
as the  law  places  the  burden  of  proof  on  plaintiff 
and  requires  that  he  make  out  his  case  by  a  prepon- 
derance of  the  evidence,  we  feel  we  can  not  do  other- 
wise than  to  agree  with  the  District  Judge  .  .  . 
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".  .  .  true,  mere  numerical  numbers  of  experts  are 
not  sufficient  for  a  determination  of  a  decision  .  .  . 

'There  is,  therefore,  only  the  statement  of  the 
plaintiff  himself,  collaborated  to  some  extent  by  Dr. 
Fenno,  as  against  the  testimony  Drs.  Landrey,  Ed- 
rington.  Stone  and  Benville,  with  the  result  that 
there  is  an  overwhelming  preponderance  of  medical 
testimony  unfavorable  to  the  contention  of  plaintiff. 
The  plaintiff  in  a  compensation  case  must  make  his 
case  reasonably  certain.  (Cases  cited)"  McNutt  vs. 
Hughes  Construction  Company,  176  So.  2d  315  (Ct. 
App.  La.  1963). 

This  is  substantially  the  case  here.  Only  Dr.  Burton, 
who  made  a  completely  erroneous  diagnosis  of  what 
the  cervical  injury  was,  and  who  is  not  an  expert  in 
either  orthopedics  surgery  or  neuro  surgery,  is  the 
only  doctor  who  to  any  extent  supports  appellee's  claim 
as  to  the  cause  of  his  present  disability.  He  is  the  only 
doctor  who  feels  he  would  have  been  totally  disabled  by 
the  September  9  accident  in  disregarding  any  other 
pre-existing  or  later  happening  events.  All  of  the 
other  doctors,  including  appellee's  own  medical  ex- 
pert, disagree.  It  is  submitted  that  this  matter  should 
not  have  been  sent  to  the  jury  on  the  medical  point 
alone  in  that  there  was  no  preponderance  of  the  evi- 
dence of  sufficient  certainty  upon  which  the  jury  could 
have  acted  favorable  to  the  appellee.lt  is  also  submitted 
that  the  legal  interpretation  of  the  policy  by  the  court 
below,  implicite  in  his  rulings  and  instructions,  was 
erroneous.  These  items,  together  with  the  specifica- 
tions of  error,  form  a  basis  of  substantial  prejudice  to 
appellant. 

Wherefore  the  appellant  respectfully  prays  that  this 
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matter  be  reversed  by  this  Honorable  Court. 

Respectfully  submitted, 
RICHARDS,  HAGA  &  EBERLE 
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Attorney  for  Plaintiff 
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No.  20,827 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


K.  B.  &  J.  Young's  Super  Markets,  Inc.,  Petitioner 

vs. 
National  Labor  Relations  Board,  Respondent 


BRIEF  FOR  PETITIONER 


JURISDICTIONAL  STATEMENT 
This  is  a  petition  by  an  employer  to  review  and  set 
aside  a  Decision  and  Order  of  the  National  Labor 
Relations  Board.  (R.  52,  54.)  The  National  Labor 
Relations  Board  (hereinafter,  "NLRB")  has  filed  a 
cross  petition  for  enforcement  of  its  order.  (R.  57.) 
Jurisdiction  of  this  Court  rests  upon  Sections  10(e) 
and  10(f)  of  the  National  Labor  Relations  Act  (29 
U.S.C.  §  160(e),  et  seq.). 


STATEMENT  OF  THE  CASE 
In  April,  1964,  William  Young  and  Charles  John 
Young,  who  are  brothers,  purchased  from  Hob  Nob 
Stores,    Inc.,    d/b/a    Kelley's    Markets,    three    retail 


supermarkets  iii  Bakersfield,  California.  Hob  Nob 
operated  thirty  other  supermarkets  and  was  part  of  a 
large  corporate  complex.  (Tr.  243-244.)  The  Youngs 
organized  a  corporation,  petitioner  herein,  to  operate 
the  stores.  (Tr.  283.)  At  the  request  of  the  Yoimgs, 
Hob  Nob  tenninated  its  employees.  (Tr.  247.)  Hob 
Nob  closed  the  stores.  (Tr.  249.)  The  stores  remained 
closed  for  a  day  and  reopened  the  following  day  under 
the  Yoiuigs'  management.  The  Youngs  did  not  hire 
any  former  Hob  Nob  employees.  The  Youngs  hired 
one  former  Hob  Nob  grocery  department  supervisor, 
but  none  of  the  Hob  Nob  meat  department  supervi- 
sors. (Tr.  355.) 

Hob  Nol)  had  a  collective  bargaining  agreement 
with  Butchers  Union  Local  193  at  the  time  of  the  sale. 
The  agreement  covered  the  three  stores  purchased  by 
the  Yoimgs  and  was  effective  mitil  Januaiy,  1965. 
(G.C.  Exh.  No.  2.)  I 

After  the  sale  Local  193  requested  petitioner  to 
honor  the  agreement.  Petitioner  refused  to  do  so. 

A  consolidated  complaint  (R.  10)  filed  January  27, 
1965,  charged  that  petitioner  caused  Hob  Nob  to  dis- 
charge its  employees,  that  petitioner  failed  "to  recall"  ' 
the  employees,  that  petitioner  was  the  "successor"  to 
Hob  Nob  within  the  meaning  of  the  National  Labor 
Relations  Act  (29  U.S.C.  §  151,  et.  seq. ;  hereinafter, 
"the  Act"),  that  petitioner  failed  to  bargain  with 
Local  193  after  purchasing  the  three  stores,  and  that 
by  such  acts,  petitioner  violated  Sections  8(a)(1), 
8(a)(3)  and  8(a)(5)  of  the  Act.  The  complaint  also 
charged  petitioner  with  three  incidents  of  individual 


discrimiiiatioii  in  violation  of  Sections  8(a)(1)   and 
8(a)  (3)  of  the  Act. 

An  amendment  to  the  consolidated  complaint  (R. 
19)  alleged  that  petitioner  and  Jack  Yonng's  Snper- 
markets,  another  corporation  operating  a  snpermarket 
in  Bakersfield,  were  a  "single  employer"  within  the 
meaning  of  the  Act. 

Petitioner  denied  all  the  material  allegations  of  the 
consolidated  comj^laint  and  the  amendment  to  it.  The 
matter  went  to  hearing  before  an  NLRB  trial  exam- 
iner in  Bakersfield,  on  May  3  and  4,  1965. 

The  trial  examiner  fomid  that  petitioner  caused 
Hob  Nob  (Kelley)  to  discharge  its  employees  "in 
order  to  evade  and  escape  its  obligations  as  a  succes- 
sor to  Kelley  to  recognize  and  bargain  with  the  Union 
and  to  honor  and  apply  its  miexpired  bargaining 
agreement."  (R.  36,  37.)  He  fui^ther  foimd  that  peti- 
tioner refused  to  bargain  in  good  faith  with  Local  193, 
that  petitioner  discriminatorily  refused  to  hire  Norma 
Newton,  an  ex-Hob  Nob  employee,  and  that  petitioner 
discriminatorily  discharged  two  of  its  employees,  Jack 
Baldwin  and  Imogene  Brewton.  He  concluded  that 
petitioner  had  violated  Sections  8(a)(1),  8  (a)(3) 
and  8(a)(5)  of  the  Act.  (R.  39.)  He  also  concluded 
that  iDetitioner  and  Jack  Young's  Supei-markets  were 
a  single  employer.  (R.  35.)  The  trial  examiner  recom- 
mended that  petitioner  be  ordered  to  offer  immediate 
reinstatement  to  all  of  Hob  Nol)'s  former  employees  in 
the  appropriate  unit,  that  petitioner  be  ordered  to 
offer  reinstatement  to  Jack  BakUvin  and  to  Imogene 
Brewton,  that  petitioner  be  ordered  to  make  whole 


Hob  Nob's  former  employees,  and  Baldwin  and 
Brewton  ''for  any  loss  of  pay  they  may  have  suffered 
as  a  result  of  the  discrimination  against  them",  and 
that  petitioner  be  ordered  to  bargain  ^vith  Local  193 
as  the  representative  of  its  employees.  (R.  40.) 

In  a  brief  order  the  NLRB   adopted  the  recom- 
mendations of  its  trial  examiner.  (R.  52.) 

This  petition  followed. 


STATUTES  INVOLVED 

Section  7  of  the  National  Labor  Relations  Act  (29 
TJ.S.C.  §157)  provides: 

"Employees  shall  have  the  right  to  self-organ- 
ization, to  form,  join,  or  assist  labor  organizations, 
to  bargain  collectively  through  representatives  of 
their  own  choosing,  and  to  engage  in  other  con- 
certed activities  for  the  purpose  of  collective  bar- 
gaining or  other  mutual  aid  or  protection,  and 
shall  also  have  the  right  to  refrain  from  any  or 
all  of  such  activities  except  to  the  extent  that 
such  right  may  be  affected  by  an  agi'eement  re- 
quirmg  membership  in  a  labor  organization  as  a 
condition  of  emplovment  as  authorized  in  section 
8(a)(3)." 

Section  8(a)  of  the  Act  (29  U.S.C.  §  158(a))  pro- 
vides that 

*4t   shall   be    an   imfair   labor   practice    for    an 
employer — 

''(1)     To   interfere   with,   restrain,   or   coerce 
employees  in  the  exercise  of  rights  guaranteed  in 
section  7 ;" 
«  «  «  « 


"i 


"(3)     By  discrimination  in  regard  to  hire  or 
tenure  of  employment  or  any  term  or  condition  of 
employment  to  encourage  or  discourage  member- 
ship in  any  labor  organization.  .  .  ." 
*  *  *  *  * 

*'(5)  To  refuse  to  bargain  collectively  with 
the  representatives  of  his  employees,  subject  to 
the  provisions  of  section  9(a)." 


SPECIFICATION  OF  ERRORS  RELIED  ON 

1.  The  NI-,RB  erred  in  failing  to  find  whether 
petitioner  was  the  successor  of  Hob  Nob  within  the 
meaning  of  the  Act. 

2.  If  a  finding  may  be  implied  that  x^etitioner  was 
the  successor  of  Hoi)  Nob  within  the  meaning  of  the 
Act,  the  finding  is  in  error. 

3.  The  NLRB  erred  in  finding  that  petitioner 
caused  Hob  Nob  to  discharge  its  employees  in  order 
to  evade  and  escape  petitioner's  obligations  as  a  suc- 
cessor to  Hob  Nob  to  recognize  and  bargain  with 
Local  193  and  to  honor  and  apply  its  unexpired  bar- 
gaining agreement. 

4.  The  NLRB  erred  in  finding  and  concluding  that 
petitioner  was  legally  obligated  to  recognize  and  bar- 
gain with  Local  193  as  the  collective  bargaining  repre- 
sentative of  petitioner's  employees  and  that  petitioner 
unlawfully  refused  to  do  so. 

5.  The  NLRB  erred  in  finding  that  petitioner  dis- 
charged Imogene  Brewton  because  of  her  Union  and 
concerted  activities. 


6.  The  NLRB  erred  in  finding  that  petitioner  dis- 
charged Jack  Baldwin  because  of  his  Union  affiliation 
and  activities. 

7.  The  NLRB  erred  in  findmg  that  petitioner 
denied  Norma  Newton  employment  because  of  her 
refusal  to  withdraw  from  the  Union,  or  otherwise. 

8.  The  NLRB  en*ed  in  finding  that  petitioner  and 
Jack  Yomig's  Supermarkets  constituted  a  single  em- 
ployer within  the  meaning  of  the  Art.  f 

9.  The  NLRB  eiTed  in  finding  and  concluding  that 
petitioner  engaged  in  and/or  is  engaging  in  unfair 
labor  practices  within  the  meaning  of  Sections 
8(a)(1),  8(a)(3)  and  8(a)(5)  of  the  Act. 

10.  The  NLRB  erred  in  ordering  petitioner  to  take 
the  action  set  forth  in  the  Trial  Examiner's  Recom- 
mended Order  (R.  40),  there  being  no  proper  basis 
for  the  Order  and  the  Order  not  being  necessary  to 
effectuate  the  policies  of  the  Act. 

11.  The  NLRB  erred  in  fashioning  remedies  based   j 
on  petitioner's  refusal  to  hire  the  former  Hob  Nob 
employees.  Petitioner  was  not  charged  with  having 
refused  to  hire  the  Hob  Nob  employees  and  petitioner 
was  thereby  denied  due  process  of  law. 


QUESTIONS  PRESENTED 

1.  Where  a  small  non-unionized  fir*m  purchases 
part  of  the  operations  of  a  larger  unionized  firm,  and 
the  purchaser  does  not  employ  auy  of  the  employees 


of  the  seller,  is  the  purchaser  a  successor  within  the 
meaning  of  the  Act? 

2.  Is  it  an  unfair  labor  practice  for  the  purchaser 
of  a  unionized  business  to  request  the  seller  of  the 
business  to  tenninate  the  seller's  employees  upon  the 
sale  so  that  the  purchaser  will  l^e  free  to  hire  its  own 
employees'? 

3.  Does  it  effectuate  the  policies  of  the  Act  to  re- 
quire the  purchaser  of  a  miionized  business  to  offer 
"reinstatement"  to  the  employees  of  the  seller  where 
the  employees  of  the  seller  did  not  apply  to  the  pur- 
chaser for  emplojmient  and  were  not  hired  by  it? 

4.  Is  there  substantial  evidence  to  supi:»ort  the 
findings  and  conclusions  of  the  NLRB  that  petitioner 
was  guilty  of  acts  of  discrimination  agamst  Norma 
Newton,  Jack  Baldwin,  and  Imogene  Brewton? 

5.  Is  there  substantial  evidence  to  support  the 
findings  and  conclusion  of  the  NLRB  that  petitioner 
and  Jack  Young's  Supermarkets  were  a  single  em- 
ployer within  the  meaning  of  the  Act? 


SUMMARY  OF  ARGUMENT 
Where  a  small,  non-unionized  fii*m  purchases  part 
of  the  operations  of  a  large,  unionized  firm,  and  the 
purchaser  does  not  employ  any  of  the  employees  of 
the  seller,  the  purchaser  is  not  a  successor  within  the 
meaning  of  the  Act.  The  essential  element  is  the 
employer-employee  relationship.  It  is  not  an  unfair 
labor  practice  for  the  purchaser  of  a  unionized  busi- 
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ness  to  request  the  seller  of  the  business  to  terminate 
the  seller's  employees  upon  the  sale  so  that  the  pur- 
chaser will  be  free  to  hire  its  own  employees.  The 
purchaser  of  a  business  is  free  to  hire  its  own  em- 
ployees. If  as  is  the  case,  petitioner  was  not  a  succes- 
sor and  was  free  to  hire  its  own  emj)loyees,  and  did  so, 
the  representative  status  of  the  union  did  not  con- 
tinue after  the  sale.  There  is  no  basis  for  a  require- 
ment that  petitioner  reinstate  the  employees  of  the 
seller  imless  the  seller's  employees  applied  to  petitioner 
for  employment  and  were  refused  because  of  their 
imion  affiliation  or  activity.  The  seller's  employees  did 
not  apply.  There  is  a  lack  of  substantial  evidence  to 
support  the  findings  and  conclusions  of  the  NLRB  as 
to  the  alleged  instances  of  indi^ddual  discrimination 
and  as  to  the  single  employer.  Speculation,  surmise, 
conjecture  or  innuendo  are  not  evidence. 


ARGUMENT 

I.  WHERE  A  SMALL,  NON-imiONIZED  FIRM  PURCHASES 
PART  OF  THE  OPERATIONS  OF  A  LARGE,  UNIONIZED 
FIRM,  AND  THE  PURCHASER  DOES  NOT  EMPLOY  ANY  OF 
THE  EMPLOYEES  OF  THE  SELLER,  THE  PURCHASER  IS 
NOT  A  SUCCESSOR  WITHIN  THE  MEANING  OF  THE  ACT. 

It  seems  undisiDuted  that  Hob  Nob  was  a  large  firm 
(Tr.  243-244),  that  its  employees  were  imionized,  that 
petitioner  was  (and  is)  a  small  firm  (Tr.  95-96),  that 
it  was  not  miionized,  and  that  it  did  not  hire  any  of 
Hob  Nob's  employees  (Tr.  356-358). 

If  petitioner  was  a  successor  within  the  meaning  of 
the  Act,  it  may  have  been  obligated  to  l^argain  with 
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Local  193,  the  collective  bargaining  representative  of 
the  employees  of  Hob  Nob,  its  predecessor.  Cruse 
Motors,  105  N.L.R.B.  242,  247  (1953).  Also,  under 
recent  decisions  discussed  infra,  it  may  have  been 
bound  to  arbitrate  grievances  arising  under  the  Hob 
Nob-Local  193  collective  bargaining  agreement  had 
Local  193  requested  it  to  do  so. 

If  petitioner  was  not  a  successor,  it  was  not  obli- 
gated in  either  respect. 

In  John  Wiley  <£-  Sons,  Inc.  v.  Livingston,  376  U.S. 
543,  84  S.Ct.  909  (1964),  a  small  unionized  firm 
merged  with  a  larger  non-unionized  one.  There  was  a 
''wholesale  transfer"  of  the  smaller  firm's  employees 
to  the  larger  firm's  plant.  The  Supreme  Court  ruled 
that  "the  disappearance  by  merger"  of  an  employer 
who  had  a  collective  bargaining  agreement  with  a 
union  did  not  "automatically  terminate  all  rights  of 
employees  covered  by  the  agreement,  and  ...  in  ap- 
propriate circumstances  .  .  .  the  successor  employer 
may  be  required  to  arbitrate  with  the  union  imder 
the  agreement".  (376  U.S.  543,  at  548.)  The  Court 
stated  that  "we  do  not  suggest  any  view  on  the  ques- 
tions surrounding  a  certified  union's  claim  to  con- 
tinued representative  status  following  a  change  in 
ownership".  (376  U.S.  543,  at  551.)  In  the  present 
case,  Local  193  was  not  certified.  (Tr.  274-275.) 

In  two  later  decisions,  Wackenhut  Corp.  v.  Plant 
Guard  Workers,  332  F.2d  954  (C.A.  9,  1964),  and 
Steelworkers  v.  Reliance  Universal,  335  F.2d  891 
(C.A.  3,  1964),  the  Wiley  doctrine  was  applied  by 
Courts  of  Appeal  to  purchase,  rather  than  merger, 
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situations.   In   both   cases   substantially   all   the   em- 
ployees of  the  seller  became  employees  of  the  buyer. 

We  are  dealing  here  with  a  question  of  representa- 
tion, not  contract  application.  The  Trial  Examiner 
did  not  recommend,  and  the  NLRB  did  not  order, 
that  petitioner  apply  the  Hob  Nob-Local  193  collective 
bargaining  agreement.  Local  193  did  not  file  excep- 
tions to  the  Trial  Examiner's  Decision.  The  General 
Counsel's  Cross-Petition  for  Enforcement  (R.  57) 
does  not  seek  modification  of  the  NLRB  order. 

In  any  event,  representation  or  contract  application, 
a  purchaser  of  a  unionized  business  is  not  ipso  facto 
a  successor  employer.  The  essential  element  is  the 
employee-employer  relationship.  N.L.R.B.  v.  Alamo 
WJiite  Truck  Service,  273  F.2d  238,  242  (C.A.  5, 
1959).  That  is  as  it  should  be.  Petitioner's  employees 
never  worked  for  Hob  Nob.  In  matters  of  representa- 
tion, they  should  be  free  to  make  their  own  choice. 
Section  7  of  the  Act  so  provides.  (29  U.S.C.  §  157.) 

The  trial  examiner  asked  at  the  conclusion  of  the 
hearing:  "Are  you  still  a  successor,  although  you  have 
none  of  the  employees  of  the  predecessor?"  (Tr.  410.) 
There  is  no  precedent  for  an  affirmative  answer. 

In  a  number  of  recent  cases  the  NLRB  has  required 
a  purchaser  to  bargain  with  the  representative  of  the 
seller's  employees.  In  all  the  cases  the  seller's  em- 
ployees became  the  buyer's  employees.  In  most  of  the 
cases  there  was  no  change  in  supervision.  Chemrock 
Corporation,  151  NLRB  No.  Ill  (1965);  Eandolph 
Rubber  Co.,  152  NLRB  No.  46  (1965)  ;  Hemisphere 
Progressive  Corp.,  154  NLRB  No.  65  (1965) ;  Para- 
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mount  Paper  Products,  154  NLRB  No.  89  (1965) ; 
Sinko  Mfg.  d-  Tool  Co.,  154  NLRB  No.  117  (1965)  ; 
West  Suburban  Transit  Lines,  157  NLRB  No.  77 
(1966)  ;  and  Winiam  E.  McClain,  158  NLRB  No.  18 
(1966). 

However,  where  the  seller's  employees  did  not  be- 
come the  buyer's  employees,  the  result  has  been  to  the 
contrary.  Triumph  Sales,  Inc.,  154  NLRB  No.  71 
(1965)  ;  San  Francisco  Metal  Products,  155  NLRB 
No.  27  (1965). 

In  Triumph  Sales,  Inc.,  supra,  the  Board  stated  as 
follows : 

"On  the  basis  of  the  record  as  a  whole,  we  are 
satisfied  that  the  'employing  industry'  is  not  es- 
sentially the  same  and  therefore  that  Triumph  is 
not  a  successor  to  Bristlo.  Thus,  of  the  7  em- 
ployees of  Bristlo,  only  3  were  working  for 
Triumph  when  Tiiumph  began  operations  as 
licensee  of  White  Front,  and  Trimnph  has  hired 
17  additional  employees;  Triumph's  employees 
work  under  supervision  diiferent  from  that  of 
Bristlo's  employees;  Bristlo  operated  7  liquor 
departments  while  Triumph  is  operating  11  de- 
partments, including  3  new  locations  and  a 
Bristlo  department  which  had  been  closed;  and 
Triumph  has  added  a  line  of  gourmet  foods  not 
previously  handled  by  Bristlo." 

In  McGuire  v.  Humble  Oil  <k  Refining  Co., F.2d 

(C.A.  2,  Jan.  31,  1966),  53  CCH  Labor  Cases 

§11,026),  a  small  unionized  firm  sold  its  assets  to  a 
larger  unionized  firm.  Thirteen  of  the  seller's  twenty- 
four  employees  were  hired  by  the  buyer.  The  Second 
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Circuit  holds  that  the  buyer  was  not  required  to  arbi- 
trate a  dispute  arising  under  the  bargaining  contract 
the  seller  had  with  the  union  which  represented  the 
seller's  employees.  The  NLRB  ruled  earlier  that  the 
union  which  represented  the  buyer's  employees  became 
the  exclusive  bargaining  representative  of  the  seller's 
former  employees.  Huinble  Oil  <&  Refining  Co.,  153 
NLRB  No.  Ill  (1965). 

The  McGiiire  Court  does  not  decide  whether  it 
would  have  required  arbitration  if  the  buyer  had  been 
non-unionized.  It  states  that  "we  think  it  better  to 
avoid  crossing  that  bridge  imtil  it  is  necessary  to  do 
so".  (53  LC,  p.  16,183.) 

Petitioner  now  asks  this  Court  to  cross  the  bridge 
in  a  representation  setting. 

While  crossing,  petitioner  asks  this  Court  to  have 
in  mind  that  a  bargaining  order  is  strong  medicine, 
that  its  potential  effect  on  employees'  Section  7  rights 
must  not  be  overlooked,  and  that  the  Act  protects  the 
right  of  employees  to  join  or  refrain  from  joining  a 
labor  organization.  NLRB  v.  Flomatic,  347  F.2d  74, 
78  (C.A.  2,  1965).  « 

I 

II.  IT  IS  NOT  AN  UNFAIR  LABOR  PRACTICE  FOR  A  PUR- 
CHASER OF  A  UNIONIZED  BUSINESS  TO  REQUEST  THE 
SELLER  OF  THE  BUSINESS  TO  TERMINATE  THE  SELLER'S 
EMPLOYEES  UPON  THE  SALE  SO  THAT  THE  PURCHASER 
WILL  BE  FREE  TO  HIRE  ITS  OWN  EMPLOYEES. 

The  NLRB  failed  to  make  a  finding  on  successor- 
ship.  In  a  footnote  to  its  decision  (R.  52)  it  states 
that  "The  Trial  Examiner's  recommendation  that  the 
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Respondent  be  ordered  to  bargain  with  the  Union  is 
based  in  part  on  his  finding,  with  which  we  agree, 
that  the  Respondent  is  the  successor  to  Kelley's  Super- 
markets". The  Trial  Examiner's  finding  was  that  "Re- 
spondent caused  Kelley  to  discharge  its  employees  in 
order  to  evade  and  escape  its  obligations  as  a  succes- 
sor to  Kelley  to  recognize  and  bargain  with  the  Union 
and  to  honor  and  apply  its  unexpired  bargaining 
agreement".  (R.  37.) 

The  NLRB  must  make  detailed  findings  of  fact  and 
conclusions  of  law  and  give  basic  reasons  for  decision 
on  all  material  issues  raised.  (29  C.F.R.  101.11, 
101.12,  102.45,  102.48.)  A  finding  that  petitioner  took 
action  to  "evade  and  escape  its  obligations  as  a  suc- 
cessor" is  not  responsive  to  the  controverted  allegation 
in  the  Consolidated  Complaint  that  petitioner  "is  and 
has  been,  since  on  or  about  April  21,  1964,  the  succes- 
sor to  Kelley's".  (R.  10,  Paragraph  G.)  The  absence 
of  required  findings  is  fatal  to  the  validity  of  an 
administrative  decision  regardless  of  whether  there 
may  be  evidence  to  support  proper  findings.  Anglo 
Canadian  Shipping  Co.,  Ltd.  v.  Federal  Maritime 
Comm.,  310  F.2d  606,  617  (C.A.  9,  1962). 

The  Trial  Examiner  concluded  that  petitioner's 
causing  Kelley  to  discharge  its  employees  "in  order  to 
evade  and  escape  its  obligations  as  a  successor"  was 
"discrimination  against  Kelley  employees  violative  of 
Section  8(a)(1)  and  (3)  of  the  Act".  (R.  37.)  His 
conclusion  presents  the  question  whether  the  pur- 
chaser of  a  unionized  business  may  request  the  seller 
to  terminate  its  employees  so  that  the  purchaser  will 
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be  free  to  hire  its  own  employees.  The  question  must 
be  answered  in  the  affirmative. 

For  focus  there  is  the  uncontroverted  testimony  of 
Frank  Johnson,  president  of  Hob  Nob  (Tr.  246)  : 

''Trial  Examiner:  I  take  it,  Mr.  Johnson,  it 
was  a  part  of  the  understanding  that  you  had 
with  them  when  they  bought  the  business,  was  it, 
that  you  would  terminate  your  help.  They  would 
be  present  to  hire  whomever  they  pleased.  Is  that 
right  or  wrong? 

The  Witness:     That  is  right."  I 

An  employer  has  a  right  to  consider  objectively  and 
independently  the  economic  import  of  imionization  of 
his  shop  and  to  manage  his  business  accordingly. 
N.L.B.B.  V.  Neiv  England  Tank  Industries,  302  F.2d 
273,  276  (C.A.  1,  1962)  ;  Jays  Foods,  Inc.,  292  F.2d 
317,  320  (C.A.  7,  1961). 

In  Textile  Workers  v.  Darlington  Mfg.  Co.,  380 
U.S.  263  (1965),  the  Supreme  Court  holds  that  a 
proposition  that  a  single  businessman  cannot  choose 
to  go  out  of  business  (for  whatever  reason)  if  he 
wants  to  would  represent  a  startling  innovation  with- 
out support  in  either  statute  or  judicial  precedent. 
So  would  a  proposition  that  a  purchaser  of  a  business 
must  retain  the  employees  of  the  seller. 

Darlington  recognizes  that  some  employer  decisions 
are  so  peculiarly  matters  of  management  prerogative 
that  they  may  l>e  made  without  violating  the  Act,  no 
matter  what  the  motivation,  and  that  the  Act  does  not 
compel  one  to  become  or  remain  an  employee  or  an 
employer. 
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In  Piaaechi  Aircraft  Corporatioyi  v.  N.L.B.B.,  280 
F.  575  (C.A.  3,  1960),  Piasecki  (the  buyer)  requested 
Bellanca  (the  seller)  to  terminate  its  employees  upon 
the  sale  so  that  Piasecki  would  be  free  to  hire  its  own 
employees.  Later  the  Bellanca  employees  vigorously 
applied  to  Piasecki  for  employment  and  were  just  as 
vigorously  rebuffed.  The  application — failure  to  hire 
aspect  of  the  case  will  be  discussed  infra.  The  point 
here  is  that  the  Union  contended  that  the  termination 
'  of  employment  of  the  Bellanca  workers  was  by  reason 
of  Piasecki's  insistence  and  therefore  was  an  unfair 
labor  practice  in  violation  of  Sections  8(a)(1)  of 
8(a)(3)  of  the  Act.  The  NLRB  rejected  the  union's 
contention.  The  rejection  is  not  disturbed  by  the 
Court.  (280  F.  575,  589-590.) 

In  Union  Texas  Petroleum,  F.2d  ,  53  LC 

paragraph  11,259  (C.A.D.C,  May  24,  1966),  affirming 
153  NLRB  No.  71  (1965),  a  non-unionized  buyer  who 
requested  a  unionized  seller  to  discharge  its  employees 
and  shut  down  its  plant  upon  the  sale  did  not  violate 
Sections  8(a)  (1)  and  8(a)  (3)  of  the  Act.  None  of  the 
seller's  miion  employees  were  subsequently  hired  by 
the  buyer. 

It  is  submitted  that  a  purchaser,  for  whatever  rea- 
sons, may  elect  to  hire  a  new  work  force.  One  of  the 
reasons  may  be  a  desire  to  avoid  unionization.  There 
is  no  requirement  in  the  Act  that  an  employer  like 
unions. 
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III.     THERE   IS   NO   BASIS   FOR   THE  NLRB   ORDER  THAT 
PETITIONER  REINSTATE  HOB  NOB'S  EMPLOYEES. 

The  Trial  Examiner  recommended  and  the  NLRB 
has  ordered  that  petitioner  offer  reinstatement  to  all 
the  former  Hob  Nob  employees  and  that  petitioner 
make  them  whole  for  any  loss  of  pay  suffered  by  rea- 
son of  their  discharge  by  Hob  Nob.  (R,  40,  52.)  In  the 
footnote  to  its  decision,  the  NLRB  states  this  would 
follow  even  if  petitioner  is  not  a  successor,  relying  on 
Piasecki  Aircraft  Corporatioyi  v.  NLRB,  supra. 
PiasecJii  involves  a  discriminatory  refusal  to  hire. 

In  Piasecki  the  Bellanca  employees  vigorously 
applied  to  Piasecki  for  employment.  The  evidence 
showed  that  Piasecki  originally  planned  to  hire  all  of 
Bellanca's  employees  in  the  imit,  that  the  imion  repre- 
senting Bellanca's  employees  advised  Piasecki  that 
Bellanca  employees  were  available  for  employment 
(280  F.2d  575,  at  579),  that  the  imion  submitted  writ- 
ten employment  applications  to  Piasecki  for  135  out 
of  139  employees  in  the  unit  (581),  that  when  the 
applicants  appeared  at  a  hotel  designated  by  Piasecki 
as  the  place  for  employment  mterviews,  the  front 
door  was  kept  locked  so  that  they  could  not  enter 
(582),  that  all  the  applicants  appeared  at  the  plant 
on  the  first  day  of  operation  by  Piasecki  and  offered 
themselves  for  employment,  but  fomid  the  door  locked 
(582),  and  that  the  union  secured  newly  signed 
authorization  cards  for  L38  of  the  139  employees  in 
the  unit  (586). 

The  present  case  is  quite  different. 
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There  is  no  allegation  in  the  Consolidated  Com- 
plaint (R.  10)  except  as  to  Norma  Newton,  that  peti- 
tioner imlawfully  refused  to  hire  former  Hob  Nob 
employees  who  applied  to  it  for  employment.  The 
allegation  is  that  petitioner  ''since  April  20,  1964,  has 
failed  and  refused  and  has  continued  to  fail  and 
refuse,  to  recall  said  employees."  (R.  10,  paragTaph 
18.)  "Recall"  is  defined  in  Webster's  Twentieth  Cen- 
turt/  Dictionary  (1955)  as  meaning  "to  call  back"  and 
in  this  setting  is  synonymous  with  reinstatement. 

The  concept  of  a  discriminatory  refusal  to  hire  is 
a  different  concept  from  a  discriminatory  discharge 
and  refusal  to  reinstate.  NLRB  v.  Textile  Machine 
Works,  214  F.2d  929,  932  (C.A.  3,  1954);  Piasecki 
Aircraft  Corp.  v.  NLRB,  supra,  at  590-591. 

It  is  improper  to  require  petitioner  to  take  affirma- 
tive action  on  the  basis  of  having  committed  an  unfair 
labor  practice  (disciiminatory  refusal  to  hire)  not 
complained  of.  Cf.  NeuJioff  Bros.,  151  NLRB  No.  103 
(1965). 

Further,  petitioner  can  not  be  guilty  of  unlawful 
practices  in  refusing  employees  something  which  they 
had  not  in  fact  asked  for.  NLRB  v.  Textile  Machine 
Works,  supra,  at  933.  This  leads  to  the  question 
whether  the  former  Hob  Nob  employees  in  fact  asked 
petitioner  for  employment,  or  in  the  alternative 
whether  there  was  conduct  by  petitioner  such  as  the 
Piasecki  locked  doors  which  prevented  them  from 
doing  so. 
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The  record  shows  that  although  Hob  Nob's  em- 
ployees were  instructed  to  file  aj)plications  for 
employment  by  petitioner  if  they  desired  to  work  for 
petitioner  (Tr,  204),  none  of  them  except  Forbes 
Barnum  and  allegedly,  Norma  Newton,  ever  pursued 
their  interest  in  such  employment.  Barnum  was  the 
only  Hob  Nob  employee  who  filled  out  an  application, 
and  he  was  offered  a  job.  (Tr.  204.)  He  decided  to  go 
to  work  elsewhere.  (Tr.  207.) 

Benton  Lee  Hart,  a  former  Hob  Nob  employee, 
testified  that  he  was  told  that  if  he  desired  employ- 
ment by  petitioner,  to  apply.  (Tr.  140.)  He  was  told 
that  petitioner  would  be  non-union.  (Tr.  137.)  He 
heard  at  a  union  meeting  that  petitioner  ''had  hired 
all  butchers",  but  on  cross-examination,  he  admitted 
that  he  "was  not  interested"  in  what  he  heard  "be- 
cause it  was  just  hearsay".  (Tr.  142-143.) 

Donald  Hinds,  another  former  Hob  Nob  employee, 
testified  that  on  the  evening  of  his  last  day  at  work, 
he  saw  William  Yoimg,  who  told  him  petitioner  had 
all  its  qualified  meat  cutters.  (Tr.  147.)  Young  was 
very  busy  at  the  time  and  "had  a  bmich  of  papers  in 
front  of  him".  (Tr.  149.)  Hinds  also  testified  that 
"either  the  following  day  or  the  second  day  after  the 
sale  of  the  stores",  there  was  a  meeting  of  the  former  | 
Hob  Nob  employees  at  the  Local  193  office,  and  the 
employees  discussed  "the  condition  of  sale,  the  fact  i 
that  they  were  going  to  be — right  then  they  were 
supposed  to  be  non-imion — a  non-union  store — and 
what  the  chances  of  the  future  there  might  be".  (Tr. 
147.) 
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Ai-gus  Turner,  a  third  former  Hob  Nob  employee, 
testified,  that  petitioner's  meat  supervisor  told  him 
that  petitioner  ''had  plenty  of  butchers".  (Tr.  200.) 

Hart,  Hinds  and  Turner,  along  with  the  other  Hob 
Nob  employees,  did  not  apply  for  employment.  No  one 
prevented  them  from  doing  so. 

The  statement  attributed  to  petitioner  that  it  would 
be  non-union  w'as  not  a  violation  of  the  Act.  NLRB  v. 
Netv  England  Tank  Industries,  supra,  302  F.2d  273, 
276.  Nor  were  the  statements  that  petitioner  had  the 
butchers  it  needed.  If  at  the  time,  petitioner  thought 
that  the  number  of  butchers  it  had  arranged  for  was 
sufficient,  there  was  no  reason  why  it  should  have 
withheld  that  information.  Petitioner  was  not  obliged 
to  give  preference  to  the  former  Ho]>  Nob  employees 
over  other  apx^licants  for  employment.  Bedford- 
Nugent  Corp.,  151  NLRB  No.  26  (1965). 

A  discriminatory  refusal  to  liire  was  not  complained 
of,  and  as  noted,  such  a  theory  finds  no  evidentiary 
support.  Therefore,  there  is  no  basis  for  the  require- 
ment that  petitioner  offer  reinstatement  to  the  former 
Hob  Nob  employees.  It  is  a  probable  result  that  such 
action  would  displace  petitioner's  employees. 

NLRB  action  is  not  insulated  from  judicial  review 
where  it  has  applied  a  remedy  it  claims  it  has  worked 
out  on  the  basis  of  its  expertise,  without  regard  to 
the  circumstances  which  may  make  its  application  to 
a  particular  situation  oppressive  and  not  calculated  to 
effect  a  policy  of  the  Act.  NLRB  v.  Flomatic  Corp., 
supra,  347  F.2d  74,  at  77. 
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IV.  THERE  IS  A  LACK  OF  SUBSTANTIAL  EVIDENCE  TO  SUP- 
PORT THE  FINDINGS  OF  INDIVIDUAL  DISCRIMINATION 
AND  THE  FINDING  OF  THE  SINGLE  EMPLOYER. 

Even  after  discounting  all  exiolanations  offered  by 
an  employer,  the  NLRB  still  must  find  imlawful 
motivation  through  substantial  e^i^dence  in  order  to 
conclude  that  an  employer  violated  Section  8(a)(3). 
Riggs  Distler  S  Co.,  Inc.  v.  NLRB,  327  F.2d  575,  55 
LRRM  2145  (C.A.  4,  1963);  NLRB  v.  Coca-Cola 
Bottling  Co.,  333  F.2d  181,  56  LRRM  2562  (C.A.  7, 
1964). 

Conclusions  based  on  surmise  or  conjecture  can  not 
stand.  NLRB  v.  Covington  Motor  Co.,  344  F.2d  136, 
58  LRRM  2811  (C.A.  4,  1965) ;  NLRB  v.  Deer  field 
Screw  Products  Co.,  329  F.2d  558  (C.A.  6,  1964). 

Nowhere  is  this  better  demonstrated  than  as  to  the 
findings  and  conclusions  regarding  Jack  Baldwin. 

Baldwin 

There  is  no  e^ddence  of  union  activities  by  Baldwin 
while  he  was  in  petitioner's  employ. 

At  first  Baldwin  was  employed  at  Jack  Yomig's 
Supermarket  (herein,  "Jack  Yoimg"),  located  on 
Brmidage  Lane  in  Bakersfield.  There  is  no  evidence 
of  miion  activities  by  Baldwin  while  he  worked  there. 

There  was  a  picket  line  of  another  union  at  Jack 
Young's.  Cleo  Thompson,  the  meat  supervisor,  asked 
Baldwin  if  he  wanted  to  cross  the  picket  line.  (Tr. 
153.)  Thompson  said  that  "there  wasn't  really  any 
problem,  if  I  wanted  to  go  across  the  picket  line  I 
could  go,  and  if  I  didn't  want  to  go  across  the  picket 
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lino  I  could  go  to  the  other  store".  (Tr.  154.)  Baldwin 
went  to  the  other  store  and  to  work  for  petitioner. 
The  trial  examiner  saw  tliis  as  ''but  another  example 
of  Respondent's  connivance  with  Jack  Young  in  meet- 
ing the  thrust  of  miion  organization  in  the  Bnmdage 
Store"  and  as  "further  indicative  of  Respondent's 
collaboration  with  Jack  Young  in  combatting  union- 
ism." (Trial  Examiner's  Decision,  pp.  8-9.) 

Since  there  is  no  evidence  in  the  record  that  Jack 
Yomig  was  combatting  miionism,  the  Trial  Exam- 
iner's views  border  on  light  fantasia.  During  all  of 
1964  there  w'as  a  collective  bargaining  agreement  be- 
tween Jack  Young  and  Local  193  (Tr.  12),  and  at  the 
time  of  the  hearing  the  parties  wTre  negotiating  for  a 
new  one  (Tr.  50-51). 

Arranging  work  for  Baldwin  elsewhere,  thereby 
respecting  his  decision  not  to  cross  the  picket  line,  is 
tiardly  evidence  of  discrimination. 

Baldwin  was  later  promoted  from  meat  cutter  to 
dead  meat  cutter.  (Tr.  187.)  His  promotion  is  hardly 
evidence  of  discrimination  either. 

Still  later,  Baldwin  left  petitioner's  employ. 

The  Trial  Examiner  could  not  miderstand  why 
Baldwin  was  let  go  while  his  assistant,  an  apprentice, 
was  retained.  The  exx)lanation  is  simple : 

(1)  A  head  meat  cutter  has  administrative  and 
supervisory  duties  an  ordinary  meat  cutter  does  not 
have.  (Tr.  336-339,  374.)  The  difference  is  recognized 
in  the  Local  193  collective  bargaining  agreement, 
which  provides  that  ''journeymen  meat  cutters  per- 
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forming'  head  meat   cutters  responsibility"   shall  be 
paid  accordingly.  (G.  C.  Exh.  No.  2,  p.  28.) 

(2)  While  Baldwin  was  a  fairly  decent  meat 
cutter  (Tr.  312),  he  was  a  poor  head  meat  cutter  (Tr. 
375).  He  was  let  go.  An  experienced  head  meat  cutter 
took  his  place.  m 

(3)  The  apprentice  was  retained  as  an  assistant 
because  apprentices  are  by  nature  assistants. 

There  is  little,  if  any  evidence  that  Baldwin's  re- 
placement was  non-union.  Bald\^dn  testified  that 
''from  what  I  miderstand,  he  is  not"  a  imion  member 
(Tr.  165),  but  there  is  no  showing  of  the  basis  for 
such  understanding. 

The  case  for  discrimination  against  Baldwin  is 
flimsy.  Bill  Sing,  a  gTocery  department  manager  whd 
had  no  supervision  over  the  meat  department  (Tr. 
182-183,  261),  allegedly  asked  Baldwin  if  he  was  a 
union  member.  (Tr.  156-157.)  It  is  difficult  to  see  how 
or  why  that  was  discriminatory. 

Brewton 

The  case  for  Imogene  Brewi;on  turns  on  her  testi- 
mony that  she  was  requested  to  work  at  Jack  Young's 
store  on  Brimdage  Lane  so  that  Charlene  Pappin,  a 
Jack  Young's  employee,  could  take  her  place  at  peti- 
tioner's Oildale  (Roberts  Lane)  store  and  thereby, 
avoid  having  to  become  a  miion  member.  (Tr.  103;  see 
also,  for  identification  of  Pappin  as  "the  other  girl" 
mentioned  by  Brewton,  Tr.  305-306,  396,  397,  407.) 
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Ciiioii  President  Charles  A.  Holilbein  testified,  how- 
ever, that  while  at  Jack  Young's,  Pappin  did  join  the 
union.  His  testimony  was  this  (Tr.  384)  : 

"And  he  took  the  a})])lieation.  He  went  in  and 
talked  to  the  girl  and  she  came  back  out  of  the 
meat  department  and  told  me  that  she  would  have 
this  filled  out  and  for  me  to  pick  it  up  tomorrow, 
wiiich  she  done." 

The  Trial  Examiner  found  that  testimony  of  Brew- 
ton's  inefficiency  was  inconsistent  with  her  status  as 
an  employee  at  Jack  Yomig's  and  her  transfer  to  peti- 
tioner's employ  only  30  days  prior  to  her  discharge. 

At  the  time  Brewton  was  working  at  petitioner's 
Oildale  (Roberts  Lane)  store,  petitioner's  Chester 
Street  store  had  not  been  equipped  with  automatic 
Labor-saving  devices  petitioner's  other  two  stores  had 
been  equipped  with.  (Tr.  305.)  Therefore,  more  help 
was  needed  at  the  Chester  Street  store.  To  keep  down 
its  overhead,  petitioner  was  looking  for  an  employee 
with  sufficient  speed  to  do  at  its  Oildale  store  in  part- 
time,  what  Brewton  had  been  doing  in  full-time  there, 
and  still  be  available  to  W'Ork  part-time  at  its  Chester 
Street  store.  (Tr.  305-306,  327,  336.)  Pappin  had  the 
speed  to  do  both  jobs  in  a  day.  (Tr.  306.)  Brewton 
did  not,  and  at  the  hearing  she  did  not  contend  that 
she  had. 

There  is  no  inconsistency  in  Brewton  being  able  to 
perfonn  satisfactorily  in  one  situation  but  not  in  an- 
other, any  more  than  in  Jack  Baldwin  being  a  fairly 
decent  meat  cutter  but  a  poor  head  meat  cutter. 
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Neither  Baldwin  nor  Newton  were  former  Hob 
Nob  employees.  | 

Newton  | 

Noi-ma  NeW'ton  worked  for  Hob  Nob.  Her  testi- 
mony is  that  she  telephoned  William  Yomig  regarding 
a  job.  He  asked  her  if  she  could  start  the  next  day, 
and  when  she  said  that  she  was  unable  to,  he  asked 
her  to  call  back  "in  a  couple  of  days".  In  response  to 
a  question,  he  said  "we  have  our  ow^n  union".  (Tr. 
222.) 

Newton  claimed  that  when  she  later  called  back, 
Yoimg  said  he  was  Joe  Wong  and  "bawled  me  out" 
for  calling  him.  (Tr.  223.)  She  said  that  in  a  later 
conversation,  Yomig  told  her  that  she  w^ould  have  to 
withdraw  from  the  union.    (Tr.  224.) 

Disregarding  William  Young's  denial  that  he  ever 
talked  to  Norma  New^ton  (Tr.  315-316),  no  reason  is 
afforded  or  suggested  by  the  record,  and  none  is  ad- 
vanced by  the  NLRB,  why  William  Yomig  would  say 
that  he  w^as  Joe  Wong,  when  he  was  not,  or  why  he 
would  say  that  he  had  his  o^^^l  union,  when  he  did 
not.    (Tr.  316.) 

The  "evidence"  supporting  the  case  for  Nonna 
New- ton  is  not  only  flimsy  but  patently  transparent. 

The  Single  Employer 

The  NLRB  concluded  that  petitioner  and  Jack 
Young's  are  a  single  employer  within  the  meaning  of 
the  Act.  The  only  substantial  evidence  is  that  they 
are  not.  The  evidence  may  be  summarized  as  f ollow^s : 
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1.  Ownership.  Jack  Young  owns  more  than  85% 
of  the  stock  of  Jack  Young's.  He  owns  none  of  peti- 
tioner's stock.    (Tr.  282,  283.) 

2.  Acquisition.  Petitioner's  three  stores  were  pur- 
chased by  Bill  Y'oung  and  Jack  Y^oung,  Jack  Y^'oung's 
sons,  as  individuals,  and  they  then  formed  a  new  cor- 
poration to  operate  the  stores.  (Tr.  283.) 

3.  Control.  Jack  Young,  president  and  chief  ex- 
ecutive of  Jack  Young's,  is  not  an  officer  or  director 
3f  petitioner  and  he  is  not  authorized  to  sign  peti- 
tioner's checks.    (Tr.  284,  291.) 

4.  Bank  accounts,  books  of  account,  etc.  They  are 
separate.  (Tr.  291.) 

5.  Sales — purchases.  Meat  is  not  purchased  jointly 
by  the  two  corporations,  and  no  meat  sold  by  one 
corporation  has  ever  been  paid  for  by  the  other,  (Tr. 
294.) 

6.  Taxes  and  licenses.  They  are  paid  by  and  are 
in  the  name  of  petitioner  as  respects  its  stores.  (Tr. 
295-297.) 

7.  Paj^ment  of  wages.  No  employee  of  petitioner 
has  ever  been  paid  by  Jack  Young's  for  work  per- 
formed at  petitioner's  stores.  (Tr.  295.) 

8.  Advertising.  While  a  common  name  is  used  for 
advertising,  costs  are  prorated,  and  this  is  not  un- 
common in  the  retail  grocery  industry.  (Tr.  257,  292- 
294.) 

While  William  Young  may  have  represented  both 
petitioner  and  Jack  Young's  at  times  in  the  area  of 
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labor  relations,  policy  at  Jack  Young's  is  determined 
by  Jack  Young,  and  Jack  Young  does  not  decide 
petitioner's  policy.  (Tr.  297.) 

Some  exchange  of  employees  and  some  degree  of 
cooperation  between  two  corporations  does  not  amount 
to  integration.  See  Malcolm  Konner  Chevrolet  Co., 
141  NLRB  No.  43  (1963)  ;  Cmi  Rochet  d.h.a.  Renton 
News  Record,  136  NLRB  1294  (1962)  ;  Park  Plaza 
Amusement  Co.,  124  NLRB  428  (1959) ;  American 
Furniture  Co.,  116  NLRB  1496  (1956)  ;  C.  A.  Batson 
Co.,  108  NLRB  1332  (1954)  ;  Jefferson  Co.,  105  NLRB 
202  (1953);  and  Clark  Thread  Co.,  79  NLRB  542 
(1948).  See  also,  M.  Lowenstein  &  Sons,  Inc.,  150 
NLRB  No.  66  (1964). 


CONCLUSION 

For  the  reasons  set  forth  herein  the  NLRB  Deci- 
sion and  Order  should  be  reversed  and  set  aside. 
Dated,  Coalinga,  California, 
July  18, 1966. 

Respectfully  submitted, 

Frame  &  CoTjRTisrEY, 
Ted  R.  Frame, 

Attorneys  for  Petitioner. 
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Certificate  of  Cotxsel 

I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  \Yith  those  rules. 

Ted  R.  Frame, 

Attorney  for  Petitioner. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  20,827 
K.  B.  &  J.  Young's  Super  Markets,  Inc., 

PETITIONER 
V. 

National  Labor  Relations  Board,  respondent 


On  Petition  to  Review  and  Set  Aside  and  on  Cross-Petition 

for  Enforcement  of  an  Order  of  the  National  Labor 

Relations  Board 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS 

BOARD 


JURISDICTION 

This  case  is  before  the  Court  upon  the  petition  of 
K.  B.  &  J.  Young's  Super  Markets,  Inc.,  hereafter 
called  petitioner,  to  review  an  order  of  the  National 
Labor  Relations  Board  (R.  52),^  issued  against  peti- 


^  References  to  the  pleadings  reproduced  as  "Volume  I, 
Pleadings"  are  designated  "R."  References  to  the  steno- 
graphic transcript  of  the  hearing  reproduced  pursuant  to 
Court  Rule  10  are  designated  "Tr."  References  preceding  a 
semicolon  are  to  the  Board's  findings;  those  following  are  to 
the  supporting  evidence.  "G.C.  Ex."  refers  to  exhibits  of  the 
General  Counsel.  "Res.  Ex."  refers  to  petitioner's  exhibits. 

(1) 


tioner  on  March  1,  1966,  following  proceedings  under 
Section  10(c)  of  the  National  Labor  Relations  Act, 
as  amended  (61  Stat.  136,  73  Stat.  519,  29  U.S.C, 
Sec.  151,  et  seq.).  In  its  answer  to  the  petition,  the 
Board  requests  enforcement  of  its  order.  The  Board's 
Decision  and  Order  are  reported  at  157  NLRB  No. 
17.  This  Court  has  jurisdiction  of  the  proceedings 
under  Section  10(e)  and  (f)  of  the  Act,  the  unfair 
labor  practice  having  occurred  in  Bakersfield,  Cali- 
fornia, where  petitioner  is  engaged  in  the  retail  sale 
of  groceries.  No  issue  of  the  Board's  jurisdiction  is 
presented. 

COUNTERSTATEMENT  OF  THE  CASE 

I.    The  Board's  Findings  of  Fact 

Briefly,  the  Board  found  that  petitioner  violated 
Section  8(a)(5)  and  (1)  of  the  Act  by  refusing  to 
bargain  with  the  Union  -  as  the  exclusive  bargaining 
representative  of  its  employees.  The  Board  also 
found  that  petitioner  violated  Section  8(a)(3)  and 
(1)  of  the  Act  by  causing  Kelley's  Markets  to  dis- 
charge all  meat  market  employees;  by  discharging 
employees  Imogene  Brewton  because  of  her  refusal  to 
cross  a  picket  line;  by  discharging  Jack  Baldwin  be- 
cause of  his  Union  affiliation ;  and  by  conditioning  the 
employment  of  Norma  Newton  upon  her  withdrawal 
from  the  Union.  The  facts  upon  which  these  findings 
are  based  are  set  forth  below. 


"  Butchers  Union  Local  193,  Amalgamated  Meat  Cutters 
and  Butcher  Workmen  of  North  America,  AFL-CIO. 
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A.    Background 

Hob  Nob  Stores,  Inc.,  a  chain  of  retail  grocery 
stores  and  a  subsidiary  of  U.S.  Food  Stores,  had  three 
supermarkets  in  Bakersfield,  California.  These  mar- 
kets were  located  on  Roberts  Lane,  Nile  Street  and 
Chester  Avenue,  and  had  been  doing  business  under 
the  name  of  Kelley's  Markets  for  several  years.  The 
meat  departments  of  all  three  stores  were  covered  by 
a  collective  bargaining  agreement  between  the  Union 
and  Kelley's  executed  on  January  16,  1960,  and  effec- 
tive until  January  15,  1965,"  (R.  29;  Tr.  11-12,  G.C. 
Exh.  No.  2). 

The  collective  bargaining  agreement  included,  inter 
alia,  a  union  shop  clause  which  required  that  all  em- 
ployees shall  join  the  Union  within  30  days  of  their 
employment  with  Kelley  as  a  condition  for  retaining 
their  jobs  (R.  30;  G.C.  Ex.  No.  2)."'    As  a  result  of 


^  Employees  in  the  described  unit  were  "all  meat  depart- 
ment employees,  excluding  all  professional  employees,  guards, 
managers,  supervisors,  office  clericals,  janitors  and  other  em- 
ployees not  specifically  included." 

*  Union  Shop 

c.  All  Employees  covered  by  this  Agreement  shall,  on 
and  after  the  thirtieth  (30th)  day  following  the  begin- 
ning of  their  employment,  or  the  effective  date  of  this 
Agreement,  whichever  is  the  later,  become  members 
of  the  Union,  and  retain  such  membership  during  the 
period  of  this  Agreement  as  a  condition  of  employment, 
subject  to  the  conditions  of  Section  8(a)  (3)  of  the  Labor- 
Management  Relations  Act  of  1947. 

Five  Days  Notice 

d.  It  is  further  agreed  that  if  an  employee  becomes  de- 
linquent in  his  Union  dues,  the  Employer  will,  upon  writ- 


the  union  shop  clause,  all  Kelley  employees  were  mem- 
bers of  the  Union.  The  agreement  also  included  an 
"acquisition  clause"  whereby  the  employer  agreed 
that  the  contract  "will  apply  to  all  employees  per- 
forming work  under  the  jurisdiction  of  Local  193  in 
all  meat  markets  or  departments  that  are  now,  or 
may  be  in  the  future,  operated  by  said  employer  in 
the  jurisdiction  of  Local  193"''  (R.  37;  G.C.  Ex. 
No.  2). 

Also  in  the  Bakersfield  area,  at  all  times  material 
to  this  case,  was  a  two-store  enterprise  called  Jack 
Young's.  One  of  Jack  Young's  stores  was  situated  on 
Brundage  Lane,  in  Bakersfield,  and  the  other  was  in 
Visalia,  a  neighboring  community.  Jack  Young's  was 
owned  by  Jack  Young  and  by  his  two  sons,  William 
and  Charles  John  Young,  who  were  minority  stock- 


ten  notice,  dismiss  said  employee  unless  within  five  (5) 
days,  the  employee  shall  have  paid  up  the  delinquent 
dues. 

'    ARTICLE  1— JURISDICTION  AND  RECOGNITION 

Bargaining  Unit 

a.  In  order  to  assure  the  securing  of  benefits  intended 
to  be  derived  by  the  Employer  and  the  employees  under 
these  Articles  of  Agreement,  the  Employer  agrees  that 
this  Agreement  will  apply  to  all  employees  performing 
work  under  the  jurisdiction  of  Local  193  in  all  meat  mar- 
kets or  departments  that  are  now,  or  may  be  in  the  fu- 
ture, operated  by  said  employer  in  the  jurisdiction  of 
Local  193. 

The  contract  was  a  so-called  area  contract,  in  that  its  pro- 
visions were  imposed  by  Local  193  upon  all  employers  in  the 
Los  Angeles  area  whose  employees  had  designated  the  Local 
as  their  bargaining  representative. 


holders  in  the  enterprise.  (R.  30;  Tr.  282-283).  Meat 
department  employees  in  the  Jack  Young's  stores 
were  also  represented  by  Local  193  of  the  Union,  and 
bound  by  the  same  area  contract  which  constituted 
the  agreement  between  Kelley's  and  the  Union  (R. 
37;  Tr.  11-12).  Thus,  an  acquisition  clause  provided 
for  automatic  Union  representation  of  all  Jack 
Young  meat  departments  which  may  be  acquired  by 
Young  after  execution  of  the  contract.  A  union-se- 
curity clause  required  that  all  new  Jack  Young  em- 
ployees join  the  Union  within  30  days  after  the  com- 
mencement of  their  employment. 

B.    Petitioner  purchases  Kelley's  and  discharges  all 

employees 

During  April  1964,  Bill  and  Charles  John  Young 
began  negotiations  for  the  purchase  of  Kelley's  (Tr. 
239).  The  parties  signed  the  agreement  of  purchase 
and  sale  on  April  8,  1964,  (G.C.  Ex.  No.  10).''  At 
this  time,  the  Youngs  said  that  they  wanted  to  hire 
their  own  employees,  and  as  part  of  the  sales  agree- 
ment the  parties  reached  an  unwritten  understanding 
that  Kelley's  would  teraiinate  the  current  employees 
at  the  three  stores.  (R.  30;  Tr.  246.)  Kelley's  then 
teraiinated  all  employees  on  April  20,  1964,  their  last 
day  of  operation.  (R.  32;  Tr.  247.)  Prior  to  this  date 
neither  the  employees  nor  the  Union  received  any 
notice  of  the  sale  and  termination  of  employment. 


•^  The  new  owners  intended  to  call  their  stores  K.  B.  &  J. 
Young's  Supermarkets. 


(R.  32;  Tr.  26-27,  134,  146,  199,  203).  Immediately 
after  the  sale,  the  stores  were  closed  for  one  day  dur- 
ing which  inventory  was  taken. 

On  April  21,  1964,  Harold  Hodson,  the  Union  busi- 
ness agent,  received  written  notice  from  Kelley's  stat- 
ing it  was  discontinuing  business  in  the  area  and 
notifying  him  of  the  termination  of  the  collective  bar- 
gaining agreement  (R.  32;  Tr.  26-27).  Hodson  also 
learned  of  the  sale  from  Michelleti,  the  Union  repre- 
sentative who  serviced  the  Kelley's  contract  (Tr.  27). 
Michelleti  told  Hodson  that  "there  was  going  to  be 
some  problem  about  the  collective  bargaining  agree- 
ment because  in  the  conversations  he  had  had  with 
the  Youngs,  they  had  informed  him  that  they  were  not 
going  to  honor  the  Butchers  collective  bargaining 
agreement"  (R.  32;  Tr.  29). 

Subsequent  to  petitioner's  acquisition  of  the 
three  Kelley  stores  William  Young  became  gen- 
eral manager  of  both  Jack  Young's  and  pe- 
titioner's operations,  and  in  this  capacity  set 
the  labor  relations  policy  for  both  enterprises.  (Tr. 
33,  322,  328,  47-52.)  Cleo  Thompson  supervised  the 
meat  department  at  Jack  Young's  and  at  petitioner's 
stoies.  (Tr.  333-335.)  The  four  Bakersfield  area 
stores  advertised  in  the  local  newspaper  jointly  under 
the  name  of  Young's  Supermarkets  and  charged  iden- 
tical prices.  (Tr.  292.)  Petitioner's  employees  re- 
ceived checks  drawn  on  the  Jack  Young's  account 
through  June  1964.  (G.C.  Ex.  Nos.  ll(a)-14(c). 
Tr.  96-101,  162-165).     Meat  was  transferred  from 


time  to  time  between  Jack  Young's  and  petitioner's 
stores  (Tr.  333).  Petitioner's  bookkeeper  maintained 
his  office  at  Jack  Young's  Visalia  store  (Tr.  341). 
Applicants  for  jobs  at  petitioner's  stores  were  in- 
structed to  appear  at  Jack  Young's  for  intei'views 
and  once  hired,  often  worked  for  both  corporations 
during  the  course  of  the  same  week.  (R.  35;  Tr.  59- 
65.) 

C.    Petitioner  refuses  to  hire  Kelley  employees  unless 
they  withdraw  from  the  Union 

Benton  Lee  Hart,  a  Kelley  employee  for  six  years, 
learned  of  the  sale  of  Kelley's  on  April  20,  when  Cleo 
Thompson,  petitioner's  meat  department  supervisor, 
informed  Hart  that  he  was  terminated.  Thompson 
told  him  that  he  could  apply  at  the  ''head  Office — 
Jack  Young's  Brundage  Street  store — "  for  employ- 
ment with  the  new  owners,  but  that  the  markets 
would  be  non-union  thereafter  (R.  32;  Tr.  134,  136). 

Kelley's  meat  cutter,  Donald  Hinds,  asked  William 
Young,  on  the  evening  of  April  20,  1964,  when  it 
would  be  convenient  to  apply  for  a  job  with  the  new 
owners.  Young  replied  that  K.  B.  &  J.  "had  all  the 
meat  cutters  they  needed."  (R.  32.)  Hinds  later  in- 
formed the  other  Kelley  meat  cutters  and  wrappers 
of  his  conversation  with  William  Young,  during  the 
course  of  a  union  meeting  on  April  21,  1964,  (R.  33; 
Tr.  146-147). 

When  Argus  Turner  asked  supervisor  Thompson 
about  re-employment  with  petitioner,  Thompson  told 
him  that  *'he  had  plenty  of  butchers"  (R.  33;  Tr. 
200). 
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Forbes  Barnum  was  a  head  meat  cutter  at  Kelley's 
who  also  asked  William  Young  about  gaining  employ- 
ment with  K.  B.  &  J.  (Tr.  203).  Young  instructed 
him  to  fill  out  on  application  at  Jack  Young's  Brun- 
dage  Street  Store.  (Tr.  204.)  Barnum  filled  out 
this  application  on  April  21,  1964.  That  night  he  re- 
ceived a  call  from  William  Young  who  asked  whether 
Barnum  knew  anyone  else  interested  in  working  for 
K.  B.  &  J.  (Tr.  205.)  Young  left  his  phone  number 
with  Barnum  to  give  to  prospective  employees.  (Tr. 
205-206.)  Barnum's  wife,  in  his  absence,  received  a 
call  from  Young  who  asked  her  to  tell  her  husband 
that  if  he  wanted  to  go  to  work  for  K.  B.  &  J.  he 
would  have  to  get  a  withdrawal  card  from  the  Union. 
(Tr.  213-214.)  Barnum  found  other  employment. 
When  Thompson  called  him  to  ask  why  he  had  not 
reported  for  work,  Barnum  replied  that  he  did  not 
feel  he  "should  get  out  of  the  union  to  work."  Thomp- 
son agreed  that  in  that  case  he  was  better  off  work- 
ing for  another  employer  and  added  that  if  Barnum 
wanted  to  work  for  Young's  he  would  have  to  get  out 
of  the  Union  (R.  33;  Tr.  209-210). 

Norma  Newton  was  a  Kelley's  meat  wrapper.  She 
telephoned  William  Young  pursuant  to  instructions 
conveyed  to  her  by  Forbes  Barnum  to  ask  about  em- 
ployment with  K.  B.  &  J.  Young  asked  her  to  report 
for  work  the  next  day.  (Tr.  221-222.)  In  answer 
to  Newton's  inquiry  as  to  whether  K.  B.  &  J.  was 
going  "to  be  union,"  Young  replied,  "We  have  our 
own  Union,"  (Tr.  222.)  Newton  requested  a  delay 
in  her  employment,  and  when  she  next  spoke  to 
Young  again,  he  told  her  to  "go  by  the  Union  and  get 


your  withdrawal  card  and  then  come  in."  Newton 
said  she  could  not  work  without  a  union.  Young  an- 
swered, "Well,  then,  forget  it."  (R.  33;  Tr.  224.) 

D.    Petitioner  discharges   Imogene  Brewton   and  Jack 
Baldwin 

Imogene  Brewton  had  worked  for  Jack  Young's 
Supermarket  until  May  11,  1964,  when  William 
Young  transferred  her  to  petitioner's  Roberts  Lane 
Store.  (Tr.  92-93.)  She  worked  there  until  June  13, 
1964,  when  supervisor  Thompson  told  her  that  he 
wanted  to  transfer  her  back  to  the  Jack  Young's 
Brundage  Street  Store  and  transfer  a  new  Brundage 
Street  employee,  Charlene  Pappin,  to  petitioner's  Rob- 
erts Lane  Store,  so  that  Pappin  would  not  have  to 
join  the  union  under  the  union-security  clause  in  the 
contract  operative  at  Jack  Young's.  (Tr.  102-103.) 
Union  representative  Hohlbein  had,  without  success, 
requested  Young  to  require  Pappin  to  meet  the  re- 
quirements of  the  union-security  clause.  (Tr.  382.) 
Since  the  Brundage  Street  Store  was  at  this  time 
being  picketed  by  another  labor  union,  Brewton,  not 
wanting  to  cross  the  picket  line,  declined  to  transfer. 
Thompson  told  Brewton  to  make  up  her  mind  whose 
side  she  was  on.  Young's  or  the  Union's.  When  Brew- 
ton stated  that  she  definitely  would  not  cross  the 
picket  line,  Thompson  discharged  her.  (R.  34;  Tr. 
103-106.) 

Jack  Baldwin  had  been  employed  by  Jack  Young's 
Brundage  Street  Store  as  a  meat  cutter  since  Febru- 
ary 1964.  On  June  1,  1964,  he  was  offered  a  transfer 
to  one  of  petitioner's  stores  so  that  he  would  not  have 
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to  cross  the  picket  line  established  at  the  Jack 
Young's.  (Tr.  153-155.)  Having  chosen  to  trans- 
fer, he  began  to  work  at  the  petitioner's  Chester 
Avenue  store  managed  by  Bill  Sing.  Sing  asked 
Baldwin  why  he  belonged  to  the  Union.  (Tr.  156- 
157.)  Baldwin  replied  that  he  "felt  like  it."  (Tr. 
157.)  When  Baldwin  returned  from  his  vacation  soon 
afterwards,  William  Young  called  him  to  tell  him 
that  he  would  not  be  needed.  (Tr.  157.)  Shortly 
before  his  discharge  Baldwin  had  been  promoted  to 
the  job  as  head  meat  cutter  at  the  Chester  Street 
Store.  (Tr.  187-188.)  Although  Baldwin  was  dis- 
charged, his  sole  apprentice  at  the  store  was  retained 
and  another  employee  was  transferred  to  Baldwin's 
job.     (R.  35;  Tr.  161-162,  191-192.) 

E.    Petitioner  refuses  the  Union's  request  to  bargain 

On  May  19,  1964,  Union  Secretary-Treasurer 
Harold  Hodson  and  Union  president  Charles  Hohlbein 
entered  the  Jack  Young's  Brundage  Lane  Market  in 
order  to  ask  William  Young  to  honor  the  unexpired 
contract  which  the  Union  had  with  the  Kelley  stores. 
Young  refused  to  discuss  the  matter  except  to  deny 
the  request  and  to  refuse  to  make  payments  to  the 
health  and  welfare  plan  required  by  the  contract. 
(R.  37;  Tr.  31-32.) 

Hodson  then  notified  Respondent's  agent,  Valley 
Employers  Association,  of  the  Union's  demand.  (Tr. 
35-36.)  He  received  the  following  answer  in  a  letter 
signed  by  H.  Joseph  Specht  on  behalf  of  the  Associa- 
tion. 
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On  Tuesday,  May  19,  1964,  you  phoned  me 
and  claimed  you  represented  the  employees  of 
Young's  Super  Markets  located  on  South  Chest- 
er, Roberts  Lane  and  Nile  Street  in  Bakersfield. 

For  and  on  behalf  of  our  member,  please  be  ad- 
vised the  Employer,  K.  B.  &  J.  Young's  Super- 
markets, Inc.  declines  recognition  of  your  Union, 
Butchers  Local  193. 

These  three  stores  were  recently  purchased  and 
the  prevailing  Employer  terminated  all  the  em- 
ployees. The  present  Employer  has  hired  all 
new  employees  and  your  request  that  these  em- 
ployees join  your  union  within  31  days  is  evi- 
dence enough  of  the  employers  good  faith  doubt 
that  you  represent  a  majority  of  these  employees. 
(G.C.  Ex.  No.  3,  Tr.  36-37.) 

Later,  in  November  1964,  Hohlbein  and  Hodson 
contacted  William  Young  again  in  an  attempt  to  en- 
force the  union-security  provisions  of  the  contract. 
(Tr.  34,  46-50.)  In  December  1964,  the  Union  also 
gave  a  "reopener"  notice  pursuant  to  the  agreement, 
but  petitioner  rejected  all  such  demands,  and  since 
that  time  has  refused  to  bargain  with  the  Union. 
(R.  38;  Tr.  54,  74.) 

II.   The  Board's  Conclusions  and  Order 

On  the  basis  of  the  foregoing  facts,  the  Board 
found  that  petitioner  violated  Section  8(a)(3)  and 
(1)  of  the  Act  by  causing  Kelley  to  discharge  all  its 
employees;  by  discharging  Imogene  Brewton  for  re- 
fusing to  cross  a  picket  line;  by  discharging  Jack 
Baldwin  because  of  his  Union  affiliation  and  by  con- 
ditioning the  employment  of  Norma  Newton  on  her 
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withdrawal  from  the  Union.  The  Board  also  found 
that  petitioner  violated  Section  8(a)(5)  and  (1)  of 
the  Act  by  refusing  to  bargain  with  the  Union  as  the 
exclusive  representative  of  its  employees  whom  peti- 
tioner had  discriminatorily  discharged. 

The  Board's  order  requires  petitioner  to  cease  and 
desist  from  the  unfair  labor  practices  found  and  from 
in  any  other  manner  impinging  on  employee's  rights 
guaranteed  by  the  Act.  Affirmatively,  the  order  re- 
quires petitioner  to  recognize  and  bargain  with  the 
Union  upon  request,  to  offer  all  Kelley's  meat  depart- 
ment employees  reinstatement  and  backpay,  to  offer 
Imogene  Brewton  and  Jack  Baldwin  reinstatement 
and  backpay  and  to  post  the  customary  notices 
(R.  40-41). 

ARGUMENT  fl 

I.  Substantial  Evidence  on  the  Record  as  a  Whole  Sup- 
ports the  Board's  Conclusion  That  Petitioner's  Conduct 
Violated  Section  8(a)(3)  and  (1)  of  the  Act 

A.  Substantial  evidence  supports  the  Board's  con- 
clusion that  petitioner  violated  Section  8(a)(3) 
and  (1)  of  the  Act  by  causing  Kelley  to  discharge 
all  employees  prior  to  petitioner's  assumption  of 
operations 

The  Board  found  that  petitioner  caused  Kelley  to 
discharge  the  Kelley  employees,  all  of  whom,  as  peti- 
tioners knew,  were  required  by  their  collective  bar- 
gaining agreement  with  Kelley  to  be  Union  members. 
The  Board  further  found  that  the  basis  of  these  dis- 
charges was  the  employees'  Union  affiliation  and  that 
petitioner's  purpose  in  securing  their  discharge  was 
to  avoid  an  obligation  imposed  by  the  Act  to  bargain 
with  the  Union  which  represented  all  the  employees. 


13 

It  is  well  settled  that  discharge  of  employees  under 
such  circumstances  is  prohibited  by  the  Act.  N.L.R.B. 
V.  Tak-Trak,  Inc.,  293  F.  2d  270,  271  (C.A.  9),  cert, 
denied,  368  U.S.  938;  N.L.R.B.  v.  Wings  &  Wheels, 
Inc.,  324  F.  2d  495,  496  (C.A.  3) ;  N.L.R.B.  v.  Lively 
Service  Co.,  290  F.  2d  205,  206  (C.A.  10) ;  Editorial 
''El  Imparcial"  v.  N.L.R.B.,  278  F.  2d  184,  187 
(C.A.I). 

Support  for  the  Board's  conclusion  that  the  employ- 
ees were  discriminatorily  discharged  is  shown  not 
only  by  the  insubstantiality  of  the  reasons  assigned 
by  petitioner  for  the  discharges,  but  also  by  petition- 
er's actions  in  refusing  to  hire  certain  employees  un- 
less they  withdrew  from  the  Union,  petitioner's  dis- 
charge of  other  employees  because  of  their  Union 
sympathies,  and  petitioner's  cooperation  with  Jack 
Young's  in  that  employer's  attempts  to  frustrate  un- 
ion organization.  The  refusal  to  hire,  the  discharges, 
and  the  cooperation  with  Jack  Young's  as  we  show, 
infra,  demonstrate  petitioner's  anti-union  animus  and 
make  evident  that  petitioner's  discharge  of  all  the  em- 
ployees was  part  of  a  course  of  action  designed  to  rid 
itself  of  Union  members  and  thereby  avoid  its  statu- 
tory obligations. 

Petitioner  sought  to  explain  the  discharges  by  al- 
leging that  the  employees  were  inefficient.  This  rea- 
son as  noted  by  the  Trial  Examiner  was  general  and 
unconvincing.  As  the  Trial  Examiner  stated  (R.  36) : 

*  *  *  It  was  not  until  after  his  return  to  the  wit- 
ness stand  after  an  intervening  witness  (his 
brother)  that  William  Young  was  able  to  recall 
that  he  obsei-ved  any  meat  market  employees  of 
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Kelley  at  work  and,  as  he  admitted,  any  failure 
of  efficiency  on  their  part  may  have  been  due,  at 
that  late  date,  to  the  fact  that  they  may  have 
heard  rumors  of  Respondent's  acquisition  of  the 
Kelley  markets,  and,  accordingly,  were  somewhat 
disorganized.  Charles  Young  in  his  testimony 
that  he  observed  meat  market  employees  gossip- 
ing and  drinking  coffee  apparently  took  no  ac- 
count of  the  fact  that  under  Kelley's  union  agree- 
ment employees  were  allowed  a  coffee  break.  The 
overall  description  of  Kelley  employees  as  "lacka- 
daisical" by  both  William  and  Charles  impressed 
me  as  being  no  more  than  a  catchall  description 
to  cover  up  any  real  observation  by  either  of  them 
of  the  day  by  day  performance  of  Kelley  employ- 
ees, and  both  admitted  that  it  was  Kelley's  meth- 
ods of  merchandising  as  well  as  employee  inef- 
ficiency that  in  their  opinion  accounting  for  Kel- 
ley's  losses.  ^ 

Petitioner  also  testified  that  the  discharges  took 
place  in  order  to  permit  petitioner  to  screen  and  hire 
its  own  personnel  (Tr.  250,  287).  Other  facts,  how- 
ever, belie  such  a  contention.  Some  dischargees  who 
applied  almost  immediately  for  employment  were  told 
that  petitioner  already  had  all  the  meat  cutters  it 
needed,  while  two  others,  Barnum,  a  meat  cutter,  and 
Newton,  a  meat  wrapper,  as  indicated,  supra,  were 
informed  that  employment  would  be  available  to  them 
provided  they  withdrew  from  the  Union.  Thus,  the 
record  shows  that  whatever  screening  might  have 
been  intended  by  petitioner  was  for  a  purpose  viola- 
tive of  the  Act.  In  sum,  the  reasons  which  were  of- 
fered by  petitioner  to  explain  the  discharge  fail  to 
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withstand  scrutiny  and  buttress  the  Board  conclusion 
the  petitioner  discharged  all  the  employees  because  of 
their  Union  affiliation,  N.L.R.B.  v.  Dant  &  Russell, 
207  F.  2d  165,  167  (C.A.  9);  N.L.R.B.  v.  Gnggs 
Equipment,  Inc.,  307  F.  2d  275,  278  (C.A.  5); 
N.L.R.B.  V.  Bird  Machine  Co.,  161  F.  2d  589,  592 
(C.A.  1) ;  North  Carolina  Finishing  Co.  v.  N.L.R.B., 
133  F.  2d  714,  718  (C.A.  4),  cert,  denied,  320  U.S. 
738. 

Other  evidence  bearing  on  the  Board's  conclusion 
that  the  discharge  of  the  employees  was  discrimina- 
torily  motivated  is  supplied  by  petitioner's  conduct 
with  respect  to  Jack  Young's.  The  record  shows 
petitioner's  supervisor  Thompson  sought  to  re- 
transfer  employee  Brewton  from  one  of  petitioner's 
stores  to  Jack  Young's  where  she  had  been  originally 
employed.  The  purpose  of  this  retransfer  was  to  per- 
mit employee  Charlene  Pappin  to  transfer  to  petition- 
er's store  and  to  have  her  avoid  joining  the  Union  at 
Jack  Young's  where  a  union  security  clause  in 
Jack  Young's  contract  would  require  Pappin  to  be- 
come a  Union  member.^     The  credited  evidence  also 

^  Petitioner  points  out  in  its  brief,  p.  23,  that  according  to 
the  testimony  of  Union  President  Hohlbein,  Pappin  even- 
tually joined  the  Union  at  Jack  Young's.  The  fact  that  she 
ultimately  joined,  however,  does  not  mitigate  the  evidence 
which  amply  demonstrates  William  Young's  resistence  in  his 
capacity  as  manager  at  Jack  Young's,  to  the  union-security 
clause  in  the  contract.  Thus,  Pappin  told  Hohlbein,  when  he 
asked  her  to  take  out  membership,  "I  am  not  supposed  to  join 
the  Union,"  (Tr.  386).  And  on  a  previous  occasion,  as  Hohl- 
bein testified,  "She  said  she  would  like  to  (join  the  Union), 
but  she  was  afraid  to  because  she  has  been  told  not  to"  .  .  . 
"She  used  the  term  'they  don't  want  me  to,'  she  said  she  had 
no  objections  herself"  (Tr.  387). 
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shows  that  when  employee  Brewton  refused  to  cross 
a  picket  line  at  Jack  Young's,  petitioner  discharged 
her. 

It  is  clear,  as  found  by  the  Board,  that  petitioner's 
cooperation  with  Jack  Young's  in  this  enterprise's 
anti-union  activities,  is  germane  to  the  issue  of  peti- 
tioner's motivation  in  causing  Kelley  to  discharge  all 
its  employees  prior  to  petitioner's  assumption  of  op- 
erations,** and  supports  the  conclusion  that  these  dis- 
charges were  for  a  purpose  prohibited  by  the  Act. 

B.  Substantial  evidence  supports  the  Board's  finding 
that  petitioner  violated  Section  8(a)(3)  and  (1)  of 
the  Act  by  refusing  to  hire  Norma  Newton  unless 
she  withdrew  from  the  Union 

As  shown  in  the  Counterstatement  of  Facts,  Norma 
Newton,  had  been  a  meat  wrapper  at  Kelley's  prior 
to  her  discharge.  Pursuant  to  information  conveyed 
to  her  by  Forbes  Barnum,  another  employee,  New- 
ton called  petitioner  to  inquire  about  employment. 
William  Young,  petitioner's  owner,  told  her  to  report 
for  work  the  next  day.  Newton  inquired  whether  pe- 
titioner was  going  to  be  union  and  Young  replied  that 
they  had  their  own  union.    Newton  requested  a  delay 


^  The  facts  set  forth,  supra,  fully  support  the  Board's  con- 
clusion that  petitioner  and  Jack  Young's  constituted  a 
single  employer  within  the  meaning  of  the  Act.  Whether  pe- 
titioner and  Jack  Young  be  considered  a  single  employer  or 
whether  petitioner  be  held  accountable  for  events  involving 
Jack  Young's  because  of  the  dual  capacities  served  by 
supervisor  Thompson  and  William  Young  at  both  enterprises, 
the  events  concerning  Jack  Young's  are  significant  for 
showing  petitioner's  motivation. 
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in  employment.  When  she  called  Young  again,  he 
told  her  to  "go  by  the  Union  and  get  your  withdrawal 
card  and  then  come  in,"  Newton  replied  that  she 
could  not  work  without  a  union  and  Young  answered 
"Well,  then  forget  it."  '■*  An  employer's  refusal  to 
hire  because  of  the  applicant's  union  affiliations  vio- 
lates Section  8(a)(3)  and  (1)  of  the  Act.  Pheljjs 
Dodge  v.  N.L.R.B.,  313  U.S.  177,  182-187;  N.L.R.B. 
V.  Texas  Independent  Oil  Co.,  232  F.  2d  447,  449 
(C.A.  9);  N.L.R.B.  v.  Crean,  326  F.  2d  391,  394 
(C.A.  7) ;  N.L.R.B.  v.  Neiu  England  Tank  Industries, 
Inc.,  302  F.  2d  273,  277  (C.A.  1),  cert,  denied,  371 
U.S.  875;  N.L.R.B.  v.  Wings  and  Wheels,  Inc.,  324 
F.  2d  495,  496  (C.A.  3). 

Petitioner's  defense  amounts  to  little  more  than  a 
contention  that  testimony  other  than  Newton's  should 
have  been  credited  and  consequently  a  different  con- 
clusion reached.  The  findings  with  respect  to  Newton 
are  based  upon  the  Trial  Examiner's  credibility  reso- 
lutions which  were  adopted  by  the  Board  and  which, 
as  this  Court  has  long  noted,  are  for  determination 
by  the  trier  of  fact  and  are  not  to  be  lightly  over- 
turned. N.L.R.B.  V.  International  Brotherhood  of 
Electrical  Workers,  301  F.  2d  824,  827-828  (C.A.  9) ; 
N.L.R.B.  V.  Raddiffe,  211  F.  2d  309,  315  (C.A.  9), 
cert,  denied,  348  U.S.  833 ;  N.L.R.B.  v.  Lozano  Enter- 


°  Newton's  experience  with  respect  to  the  request  to  with- 
draw from  the  Union  was  similar  to  Forbes  Barnum.  When 
Barnum  appHed  for  work,  petitioner  made  clear  that  Bar- 
num's  employment  was  contingent  upon  his  withdrawal  from 
the  Union.  Barnum,  however,  found  other  employment  and 
did  not  report  to  work  for  petitioner. 
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prises,  318  F.  2d  41,  43  (C.A.  9) ;  N.L.R.B.  v.  Malone 
Trucking,  278  F.  2d  92,  95  (C.A.  1);  see  N.L.R.B, 
V.  Walton  Mjg.  Co.,  369  U.S.  404,  406-408. 

C.  Substantial  evidence  on  the  record  as  a  whole 
shows  that  petitioner  violated  Section  8(a)(3)  and 
(1)  by  discharging  I/nogene  Brewton  and  Jack 
Baldwin 

1.    Imogene  Brewton 

As  shown  by  the  Counterstatement,  William 
Young  transferred  Imogene  Brewton  from  Jack 
Young's  Supermarket  where  she  had  worked  as  a 
regular  employee  to  petitioner's  Roberts  Lane  Store. 
One  month  later,  supervisor  Thompson  arranged  to 
transfer  her  back  to  Jack  Young's  and  to  transfer 
Charlene  Pappin,  a  new  Jack  Young's  employee,  to 
the  Roberts  Lane  Store  so  that  Pappin  could  avoid 
joining  the  Union  under  the  union-security  clause  in 
effect  at  Jack  Young's.  Union  Representative  Hod- 
son  had  tried  on  several  occasions,  but  in  vain,  to 
make  Young  comply  with  the  union-security  clause. 

Jack  Young's  at  this  time  was  being  picketed  by 
another  labor  union.  Brewton  did  not  wish  to  cross 
the  picket  line  and  consequently  declined  to  transfer. 
Thompson  asked  whether  the  Union  would  get  her 
another  job  if  she  lost  her  current  job  by  refusing  to 
cross  the  picket  line.  He  told  her  to  make  up  her 
mind  whose  side  she  was  on.  Young's  or  the  Union's. 
When  Brewton  still  refused  to  cross  the  picket  line, 
Thompson  discharged  her.  Petitioner's  discharge  of 
Brewton  for  this  reason  clearly  violates  Section  8(a) 
(3)  and  (1)   of  the  Act.     N.L.R.B.  v.  John  Stepp's 
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Friendly  Ford,  Inc.,  338  F.  2d  833,  836  (C.A.  9); 
N.L.R.B.  V.  Cone  Bros.  Contracting  Co.,  317  F.  2d  3, 
8  (C.A.  5),  cert,  den.,  375  U.S.  945. 

Although  petitioner  introduced  other  testimony  in 
an  attempt  to  support  its  theory  that  Brewton 
was  discharged  for  inefficiency,  the  Trial  Examiner 
did  not  credit  the  testimony  of  these  witnesses.^"  As 
this  Court  has  stated,  "In  large  part  the  findings  as 
to  motivation  represent  an  evaluation  as  to  credibil- 
ity. As  to  that,  we  are  bound  to  accept  the  Exami- 
ner's appraisal."  N.L.R.B.  v.  International  Brother- 
hood of  Electrical  Workers,  Local  Union  3^0,  AFL- 
CIO,  301  F.  2d  824,  827-828  (C.A.  9).  See  also  cases 
cited,  swpra,  V'pl7'/S. 

2.    Jack  Baldwin 

As  detailed  in  the  Counterstatement,  Baldwin 
worked  at  the  Jack  Young's  Store  until  February 
1964,  when  a  picket  line  established  there  prompted 
Thompson  to  offer  to  transfer  Baldwin  to  petitioner's 
Chester  Avenue  Store.  At  petitioner's  store,  Baldwin 
held  the  position  of  head  meat  cutter  and  had  one  ap- 
prentice working  under  him.  A  few  weeks  after  the 
transfer.  Bill  Sing,  manager  of  the  Chester  Street 
Store,  a  man  "in  complete  charge  of  the  store,"  asked 
Baldwin  if  he  belonged  to  the  Union  (Tr.  156,  261). 
Sing  also  asked  why  he  belonged  to  the  Union,  and 
Baldwin  replied  "because  I  felt  like  it."     (Tr.  157.) 


'°  The  Trial  Examiner  noted  that  testimony  of  Brewton's 
inefficiency  was  inconsistent  with  her  status  as  an  employee 
at  Jack  Young's  Brundage  store  and  her  transfer  to  peti- 
tioner's employ  only  some  30  days  prior  to  her  discharge. 
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Shortly  thereafter,  when  Baldwin  returned  from  va- 
cation William  Young  discharged  him. 

Petitioner  contended  that  Baldwin  had  been  dis^ 
charged  because  business  was  slow.  The  record, 
however,  shows  that  following  Baldwin's  discharge, 
his  apprentice  was  retained  and  another  employee 
was  transferred  to  Baldwin's  job.  In  addition,  the 
sales  record  of  this  store  during  this  period  fails  to 
show  that  there  was  any  appreciable  decline  in  peti- 
tioner's business  to  support  petitioner's  contention 
(Res.  Ex.  7).  Even  assuming  that  some  valid  reason 
might  have  existed  for  Baldwin's  discharge,  it  is  no 
less  a  violation  of  the  Act  where  the  facts  show  that 
the  moving  cause  for  the  discharge  was  Baldwin's 
Union  affiliations.  N.L.R.B.  v.  Texas  Independent 
Oil  Co.,  232  F.  2d  447,  450  (C.A.  9) ;  Bon  Hennings 
Logging  Co.  v.  N.L.R.B.,  308  F.  2d  548,  554 
(C.A.  9). 

II.  Substantial  Evidence  Supports  the  Board's  Finding 
That  Petitioner  Violated  Section  8(a)(5)  and  (1)  of 
the  Act  by  Refusing  to  Bargain  With  the  Union  as  the 
Collective  Bargaining  Representative  of  Its  Employees 

It  is  well  established  that  following  the  purchase 
of  a  business  which  remains  essentially  the  same 
after  the  transfer  of  ownership,  the  purchaser,  as  the 
successor  to  the  business,  is  bound  by  certain  aspects 
of  the  collective  bargaining  relationship  established 
prior  to  the  transfer.  Wiley  v.  Livingston,  376  U.S. 
543;  N.L.R.B.  v.  Auto  Ventshade,  276  F.  2d  303 
(C.A.  5) ;  Wackenhut  Corp.  v.  International  Union, 
332  F.  2d  954,  958  (C.A.  9) ;  N.L.R.B.  v.  Hoppes 
Mfg.  Co.,  170  F.  2d  962,  964  (C.A.  6) ;  N.L.R.B.  v. 
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Lunder  Shoe  Corp.,  211  F.  2d  284,  286  (C.A.  1); 
N.L.R.B.  V.  McFarland,  306  F.  2d  219  (C.A.  10); 
N.L.R.B.  V.  Downtown  Bakery  Corp.,  330  F.  2d  921, 
925  (C.A.  6) ;  N.L.R.B.  v.  Colten,  105  F.  2d  179,  183 
(C.A.  6) ;  N.L.R.B.  v.  Armato,  199  F.  2d  800,  803 
(C.A.  7) ;  N.L.R.B.  v.  Tempest  Shirt  Mfg.  Co.,  285 
F.  2d  1,  (C.A.  5) ;  cf.  N.L.R.B.  v.  Stepp's  Friendly 
Ford,  338  F.  2d  833  (C.A.  9).  As  these  cases  show, 
a  successor:  has  been  required  to  arbitrate  pursuant 
to  a  collective  bargaining  agreement  between  a  union 
and  another  employer  Wiley  v.  Livingston,  supra;  has 
been  held  responsible  for  remedying  the  unfair  labor 
practices  of  the  predecessor  N.L.R.B.  v.  Tempest 
Shirt  Mfg.  Co.,  supra;  and  has  been  required  to  bar- 
gain with  the  union  which  represented  a  majority  of 
employees  prior  to  the  sale  of  business  N.L.R.B.  v. 
Auto  Ventshade,  supra. 

We  submit  that  the  instant  case  is  controlled  by 
the  above  precedents.  As  shown  by  the  undisputed 
facts,  supra,  petitioner  purchased  Kelley's  three 
stores  in  April  1965  and  petitioner's  newly-acquired 
business  remained  essentially  the  same  as  the  seller's. 
There  is  no  question  of  the  Union's  majority  status 
at  the  time  of  the  sale.  Petitioner  admits  that  it 
caused  Kelley  to  discharge  all  employees  just  prior  to 
petitioner's  assumption  of  operations.  It  is  further 
not  disputed  that  at  the  time  of  their  discharge,  all 
employees  were  members  of  the  Union  pursuant  to  a 
collective  bargaining  agreement  between  Kelley  and 
the  Union.  As  we  have  shown,  supra,  the  evidence 
fully  supports  the  Board's  conclusion  that  the  em- 
ployees were  discharged  because  of  their  Union  af- 
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filiations  and  in  an  attempt  by  petitioner  to  avoid  its 
legal  obligations  to  their  Union  representative.  Hav- 
ing found  that  the  employees  were  discriminatorily 
discharged,  the  Board  properly  concluded  that  these 
employees  never  lost  their  status  as  employees  of  the 
business.  N.L.R.B.  v.  Sifers,  171  F.  2d  63,  66  (C.A. 
10) ;  N.L.R.B.  v.  Cape  County  Milling  Co.,  140  F.  2d 
543,  546  (C.A.  8) ;  N.L.R.B.  v.  Greenehaum  Tanning 
Co.,  110  F.  2d  984,  989  (C.A.  7),  cert,  denied,  311 
U.S.  662."  Accordingly,  petitioner  was  required  to 
bargain  with  the  representative  of  these  employees. 
As  the  Court  of  Appeals  for  the  Tenth  Circuit  noted 
in  N.L.R.B.  v.  Sifers,  supra,  at  p.  66;  "...  .  since 
they  were  ousted  from  their  jobs  because  of  unfair 
labor  practices,  they  remained  employees  for  the  pur- 
pose of  deteiTnining  majority  representation  by  the 
Union  and  collective  bargaining  obligations  of  the  re- 
spondent." 

The  uncontested  facts  further  show  that  shortly 
after  the  sale  of  the  stores  and  the  discharge  of  the 
employees,  the  Union  requested  petitioner  to  bargain 
with  it  and  that  petitioner  refused  to  bargain  with 
the  Union.  The  Union's  subsequent  requests  that  pe- 
titioner bargain  were  similarly  rejected.  Since  peti- 
tioner is  required  to  bargain  with  the  majority  rep- 
resentative of  its  employees,  its  refusal  to  do  so  vio- 
lates Section  8(a)  (5)  and  (1)  of  the  Act. 


I 


"Section  2(3)  defines  employee  to  include  ....  "any  in- 
dividual whose  work  has  ceased  as  a  consequence  of,  or  in 
connection  with,  any  current  labor  dispute  or  because  of  any 
unfair  labor  practice  .... 
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III.   The  Board's  Remedy  Is  Proper 

Having  found  that  petitioner  discriminatorily  dis- 
charged all  the  Kelley  employees  as  well  as  employees 
Brewton  and  Baldwin,  the  Board  properly  ordered 
the  unfair  labor  practice  be  remedied  by  the  rein- 
statement of  these  employees  and  the  payment  for 
any  loss  of  pay  suffered  by  reason  of  their  discharges. 
Contrary  to  petitioner's  suggestion,  this  order  is  ap- 
propriate and  proper  in  situations  where  an  employer 
has  violated  the  Act  by  discriminatory  discharges.^^ 
N.L.R.B.  V.  Jones  &  Laughlin  Steel  Corp.,  301  U.S. 
1,  47-48;  Phelps  Dodge  Corp.  v.  N.L.R.B.,  313  U.S. 
177,  187." 

The  Board  noted  in  its  decision  that  even  if  it 
had  disagreed  with  the  Trial  Examiner's  finding  that 
petitioner  had  violated  Section  8(a)(5)  and  (1)  of 
the  Act  by  refusing  to  bargain  with  the  Union,  it 


"  Petitioner  also  argues  that  the  Board's  order  of  rein- 
statement and  back  pay  is  inappropriate  because  Kelley  em- 
ployees never  sought  to  be  hired  by  petitioner  and  therefore, 
petitioner  could  not  be  guilty  of  mass  discriminatory  refusal 
to  hire  Kelley  employees  (Pet.  Br.  16-19).  Accordingly, 
petitioner  reasons,  no  violation  having  been  shown,  in  the 
form  of  a  refusal  to  hire,  there  is  no  basis  for  the  Board's 
remedy.  The  Board  order  in  the  instant  case,  however,  is 
based  on  the  Board's  finding  that  petitioner  violated  the 
Act  by  causing  the  discriminatory  discharge  of  employees. 
It  is  clear  that  the  Board's  remedy  of  reinstatement  and  back 
pay  is  an  appropriate  one  in  such  circumstances. 

"  Section  10  (c)  provides  in  relevant  part  that  in  remedy- 
ing an  unfair  labor  practice  the  Board  shall  "take  such  af- 
firmative action  including  reinstatement  of  employees  with 
or  without  backpay,  as  will  effectuate  the  policies  of  this 
Act " 
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would  still  remedy  the  petitioner's  discharge  in  viola- 
tion of  Section  8(a)(3)  by  requiring  reinstatement, 
backpay  and  an  additional  order  that  petitioner  bar- 
gain with  the  Union.  See,  Piasecki  Aircraft  Corp.  v. 
N.L.R.B.,  280  F.  2d  575  (C.A.  3),  cert,  denied,  364 
U.S.  933;  Local  No.  152,  Teamsters  v.  N.L.R.B.,  343 
F.  2d  307,  309  (C.A.D.C.) ;  Editorial  ''El  ImparciaV 
V.  N.L.R.B.,  278  F.  2d  184,  187  (C.A.  1).  For  a 
remedy  to  provide  for  less  in  these  circumstances 
would  be  to  permit  petitioner  to  benefit  from  its  own 
violation  of  the  Act.  Medo  Corp.  v.  N.L.R.B.,  321 
U.S.  678,  687. 

CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  sub- 
mitted that  a  decree  should  issue  dismissing  the  peti- 
tion to  review  and  enforcing  the  Board's  order  in  full. 


Arnold  Ordman, 

General  Counsel, 

DOMINICK  L.  Manoli, 

Associate  General  Counsel, 

Marcel  Mallet-Prevost, 

Assistant  General  Counsel, 

Herman  M.  Levy,  | 

Marsha  E.  Swiss, 

Attorneys, 

National  Labor  Relations  Board. 


August  1966. 
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Certificate 

The  undersigned  certifies  that  he  has  examined  the 
provisions  of  Rules  18  and  19  of  this  Court  and  in  his 
opinion  the  tendered  brief  conforms  to  all  require- 
ments. 


Marcel  Mallet-Prevost 

Assistant  General  Counsel 

National  Labor  Relations  Board 


26 

APPENDIX 

The  relevant  provisions  of  the  National  Labor  Re- 
lations Act,  as  amended  (61  Stat.  136,  73  Stat.  519, 
29  U.S.C.,  Sees.  151,  et  seq.)  are  as  follows: 

Rights  of  Employees 

Sec.  7.  Employees  shall  have  the  right  to  self- 
organization,  to  form,  join,  or  assist  labor  or- 
ganizations, to  bargain  collectively  through  rep- 
resentatives of  their  own  choosing,  and  to  engage 
in  other  concerted  activities  for  the  purpose  of 
collective  bargaining  or  other  mutual  aid  or  pro- 
tection, and  shall  also  have  the  right  to  refrain 
from  any  or  all  of  such  activities  except  to  the 
extent  that  such  right  may  be  affected  by  an 
agreement  requiring  membership  in  a  labor  or- 
ganization as  a  condition  of  employment  as  au- 
thorized in  section  8(a)  (3). 

Unfair  Labor  Practices 

Sec.  8.  (a)  It  shall  be  an  unfair  labor  prac- 
tice for  an  employer — 

(1)  to  interfere  with,  restrain,  or  coerce  em- 
ployees in  the  exercise  of  the  rights  guaranteed 
in  section  7; 

*  *  sN  * 

(3)  by  discrimination  in  regard  to  hire  or 
tenure  of  employment  or  any  term  or  condition 
of  employment  to  encourage  or  discourage  mem- 
bership in  any  labor  organization: 

3^  y^  g^  ^ 

(5)  to  refuse  to  bargain  collectively  with  the 
representatives  of  his  employees,  subject  to  the 
provisions  of  section  9  (a). 

*         *         *         * 
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No.  20,827 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


K.  B.  &  J.  Young's  Super  MarivEts,  Inc.,  Petitioner 

vs. 
National  Labor  Relations  Board,  Respondent 


PETITIONER'S  REPLY  BRIEF 


PRELIMINARY  STATEMENT 
Respondent  NLRB  admits  that  its  order  is  based 
)n  its  finding  that  petitioner  violated  the  Act  by 
'causing"  Hob  Nob  to  terminate  its  employees.  (Brief 
lOr  NLRB,  p.  23.)  This  simplifies  the  issues.  It 
recognizes  that  except  as  to  Norma  Newton,  there  was 
10  allegation  of  discriminatory  refusal  by  petitioner 
to  hire,  and  the  case  was  not  tried  on  that  theory. 
Decisions  such  as  Tidelands  Marine  Service,  140 
N.L.R.B.  288  (1962),  cited  by  Intervenor  Local  193, 
are  therefore  not  in  point.  (Brief  for  Intervenor,  p. 
10.) 

REPLY 

I.    A  PURCHASER  IS  NOT  REQUIRED  TO  BE  A  SUCCESSOR. 

As  discussed  in  its  opening  brief,  petitioner  con- 
tends that  it  was  free  to  request  Hob  Nob  to  terminate 


its  employees  so  that  petitioner  could  hire  its  own 
employees.  (Brief  for  petitioner,  pjj.  13-15.)  Peti- 
tioner may  have  been  motivated  by  a  desire  to  mini- 
mize the  impact  of  unionization,  but  there  is  nothing 
illegal  about  that. 

This  is  not  to  say  that  in  hiring  its  employees,  pe- 
titioner was  free  to  discriminate  against  former  Hob 
Nob  employees  because  of  their  union  membership, 
but  that  was  not  com^Dlained  of  and  respondent  has 
now  admitted  that  it  is  not  the  basis  of  the  order,    m 

What  respondent's  theory  amomits  to  is  that  a  pur- 
chase of  a  unionized  business  miist  become  the  suc- 
cessor of  the  seller  and  can  not  order  its  affairs  not 
to.  Respondent  offers  no  authority  in  support  of  its 
theory. 

Intervenor  Local  193  states  in  its  brief  (p.  10)  that 
where  "a  purchaser-employer,  to  evade  an  existing 
collective  bargaining  agreement,  reqviires  the  termina- 
tion by  the  seller  of  all  of  its  employees,  that  pur- 
chaser has  caused  the  discriminatory  discharge  of  the 
employees  and  is  in  violation  of  Section  8(a)(3)  of 
the  Act."  The  case  cited  following  the  statement, 
Northern  California  Chapter  AGC,  119  N.L.R.B.  1026 
(1955),  does  not  support  it.  That  case  involved  a 
work  stoppage  by  a  striking  union  to  cause  a  general 
contractor  to  terminate  its  contract  with  a  sub-con- 
tractor miless  the  sub-contractor  required  its  em- 
ployees to  join  the  striking  union. 

In  the  instant  case  petitioner  did  not  coerce  Hob 
Nob  in  any  way.    Petitioner  and  Hoi)  Nob  entered 


ito  an  arms-length  lousiness  transaction.  Sam  Wah- 
ou,  the  president  of  U.  S.  Food  Stores,  Hob  Nob's 
arent  company,  testified  that  he  set  a  price  and  told 
tie  two  Young  brothers  to  take  it  or  leave  it.  (Tr. 
42.)  While  there  was  an  understanding  that  the 
''omigs  wanted  to  hire  their  own  employees,  it  was 
ot  a  condition  of  the  sale.  (Tr.  252-253.) 

Unless  the  purchaser  of  a  unionized  business  must 
Btain  the  employees  of  the  seller,  a  proposition  for 
^hieh  there  is  no  authority,  respondent's  Order  for 
einstatement  of  the  Hob  Nob  employees  can  not 
tand. 


II.     PETITIONEE,  IS  NOT  A  SUCCESSOE. 

Obviously  petitioner  should  not  be  required  to  bar- 
ain  with  Local  193  unless  petitioner  is  Hob  Nob's 
iccessor  within  the  meaning  of  the  Act.  It  is  mean- 
igless  for  respondent  and  Local  193  to  argue  that 
etitioner  took  action  to  evade  its  obligations  as  a 
Liccessor  unless  petitioner  had  such  obligations  to 
egin  with. 

Both  respondent  and  Local  193  cite  numerous  cases 
3  establish  that  petitioner  is  Hob  Nob's  successor. 
Brief  for  NLRB,  pp.  20-21;  Brief  for  Intervenor, 
ip.  4-5.)  A  careful  review  of  each  of  those  cases 
hows  that  they  are  cases  in  which  the  purchaser  re- 
ained  all  or  a  substantial  portion  of  the  employees  of 
he  seller. 

The  question  posed  by  the  trial  examiner,  "Are  you 
till  a  successor,  although  you  have  none  of  the  em- 
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ployees  of  the  predecessor  f  (Tr.  410),  is  answered  by 
this  Court  in  N.L.B.B.  v.  John  Stepp's  Friendly  Ford, 
Inc.,  338  F.  2d  833,  836  (C.A.  9,  1964)  :  j| 

"The  controlling  question  here,  it  would  seem  to 
us,  is  whether  the  new  owner  may  rationally  be 
said  in  substance,  as  to  the  unit  in  question,  to 
have  taken  over  and  succeeded  to  his  predecessor's 
employees.  If  he  has  not — if,  on  the  contrary,  he 
has  within  the  unit  in  question  secured  his  own 
employees — then  he  is  not,  as  to  the  employees  in 
question,  a  successor.  He  is  their  original  em- 
ployer. In  such  case  both  the  employer  and  the 
employee  unit  are  strangers  to  the  certification  and 
to  the  election  upon  which  it  was  based.  Nothing 
remains  of  the  relationship  to  which  the  certifica- 
tion attached.  Under  such  circmnstances,  in  our 
judgment,  the  certification  cannot  stand." 

Here,  as  in  Stepp's  Friendly  Ford,  there  is  no  evi- 
dence of  anything  but  an  ordinary  business  trans- 
action. There  is  nothing  to  suggest  a  sale  by  Hob  Nob 
to  an  alter-ego  in  order  to  evade  its  agreement. 

The  cases  cited  by  respondent  and  Local  193  are 
cases  of  certified  unions.  Local  193  was  not  certified. 
(Tr.  274-275.)  Cf.,  Brooks  v.  N.L.B.B.,  348  U.S.  96, 
75  S.  Ct.  176  (1954). 

Local  193  has  never  claimed  to  represent  petitioner's 
present  employees.  The  only  claim  Local  193  ever  did 
make  was  that  its  collective  bargaining  agreement 
with  Hob  Nob  or  with  Jack  Young's  Supermarket — 
it  does  not  clearly  appear  which — was  binding  on 
petitioner.  (Tr.  82-83,  90-91.) 


n.    THE  FINDINGS  OF  INDIVIDUAL  DISCRIMINATION  AND 
SINGLE  EMPLOYER:  FACT  OR  FICTION? 

Both  respondent  and  Local  193  argue  that  the  sales 
Bcord  for  the  Chester  Street  store,  at  which  Jack 
lald\vin  was  employed,  does  not  support  petitioner's 
intention  that  business  was  slow  at  the  time  he  was 
ischarged.  (Brief  for  NLRB,  p.  20;  Brief  for  In- 
jrvenor,  p.  13.)  The  argiunent  ignores  the  facts. 

Baldwin  was  discharged  on  August  30,  or  August 
1,  1964.  (Tr.  157.)  During  the  week  ending  August 
3,  1964,  the  prior  week,  as  shown  by  petitioner's  Ex- 
ibit  No.  7,  both  overall  sales  and  sales  at  the  Chester 
treet  store  were  the  lowest  they  had  been  for  eight 
'eeks.  It  does  not  appear  from  the  record  whether 
t^illiam  Young  would  have  had  before  him  the  totals 
dT  the  week  ending  August  31,  1964,  at  the  time  he 
liked  with  Bald^vin,  but  if  he  had,  there  was  not 
luch  improvement.  For  the  following  week,  that  end- 
ig  September  6,  1964,  sales  did  not  improve,  but  the 
ecord  is  silent  as  to  Young's  capacities  as  a  seer. 

There  is  pertinent  language  in  N.L.R.B.  v.  Mc- 
laJteif,  233  F.  2d  406,  410,  412-413  (C.A.  5,  1956)  : 
"But  the  claim  of  an  8(a)(3)  unlawful  discharge 
of  Ferguson,  a  shipping  clerk,  and  Hollinger,  a 
crane  operator,  stands  quite  differently.  The  find- 
ing of  8(a)  (1)  guilt  does  not  automatically  make 
a  discharge  an  unlawful  one  or,  by  supplying  a 
possible  motive,  allow  the  Board,  without  more, 
to  conclude  that  the  act  of  discharge  was  illegally 
inspired.  Indeed,  we  have  frequently  sustained 
8(a)(1)  charges  while  rejecting  those  under 
8(a)(3)." 


''The  Board's  en'or  is  the  frequent  one  in  which 
the  existence  of  the  reasons  stated  by  the  em- 
ployer as  the  basis  for  the  discharge  is  evahiated 
in  terms  of  its  reasonableness.  If  the  discharge 
was  excessively  harsh,  if  lesser  forms  of  disci- 
pline would  have  been  adequate,  if  the  discharged 
employee  was  more,  or  just  as,  capable  as  the  one 
left  to  do  the  job,  or  the  like  then,  the  argument 
rmis,  the  employer  must  not  actually  have  been 
motivated  by  a  managerial  consideration,  and 
(here  a  full  180  degree  swing  is  made)  the  stated 
reason  thus  dissipated  as  pretense,  nought  re- 
mains but  antiunion  purpose  as  the  explanation. 
But  as  we  have  so  often  said :  management  is  for 
management.  Neither  Board  nor  Court  can 
second-guess  it  or  give  it  gentle  guidance  by  over- 
the-shoulder  supervision.  Management  can  dis- 
charge for  good  cause,  or  bad  cause,  or  no  cause 
at  all.  It  has,  as  the  master  of  its  own  business 
affairs,  complete  freedom  with  but  one  specific, 
definite  qualification:  it  may  not  discharge  when 
the  real  motivating  purpose  is  to  do  that  Avhich 
Section  8(a)(3)  forbids." 
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"Rotation  in  personnel  is  a  common  thing.  The 
employer  does  not  enter  the  fray  with  the  burden 
of  explanation.  With  discharge  of  employees  a 
normal,  lawful  legitimate  exercise  of  the  preroga- 
tive of  free  management  in  a  free  society,  the 
fact  of  discharge  creates  no  presumption,  nor 
does  it  furnish  the  inference  that  an  illegal — not 
a  proper — motive  was  its  cause.  An  unlawful 
purpose  is  not  lightly  to  be  inferred.  In  the 
choice  between  lawful  and  unlawful  motives,  the 
record  taken  as  a  whole  must  present  a  substan- 


tial  basis  of  believable  evidence  pointing  toward 
the  unlawful  one." 

See  also, 

N.L.R.B.  V.  Fox  Mfg.  Co.,  238  F.  2d  211  (C.A. 
5,  1956). 

Here,  the  record  as  a  whole  does  establish  unlawful 
lotive  for  the  discharge  of  Baldwin.  He  was  offered 
ther  employment  so  that  he  could  observe  a  picket 
me  (Tr.  154),  was  promoted  a  short  time  later  (Tr. 
87),  and  never  engaged  in  union  activities.  The  fact 
tiat  while  he  was  a  ''fairly  decent  meat  cutter",  he 
id  not  work  out  as  a  meat  manager  (Tr.  357),  is  un- 
ortimate  but  does  not  begin  to  show  that  Baldwin 
ras  discharged  because  of  union  activity  or  member- 
kiip. 

As  pointed  out  by  petitioner  in  opening  brief,  while 
tie  case  for  Imogene  Brewton  turns  on  her  testimony 
iat  she  was  requested  to  work  at  Jack  Young's  store 
n  Brimdage  Lane  so  that  Charlene  Pappin,  a  Jack 
''oung's  employee,  could  take  her  place  at  petitioner's 
)ildale  (Roberts  Lane)  store  and  thereby  avoid 
a\T.ng  to  become  a  union  member,  the  record  is  clear 
hat  Pappin  did  join  the  union.  (Tr.  384.)  Respond- 
nt  speaks  of  Pappin  having  "eventually  joined"  the 
iiion.  (Brief  for  NLRB,  p.  15.)  This  overlooks  the 
act  that  Pappin  joined  while  employed  at  Jack 
Young's.  She  left  Jack  Young's  before  taking  Brew- 
on's  place.  (Tr.  397.) 

Petitioner's  reason  for  requesting  Brewton  to  work 
it  Jack  Young's  was  to  improve  the  efficiency  of  its 
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operation.  (Tr.  305-306,  327,  336.)  A  desire  to  im- 
prove or  maintain  business  efficiency  is  a  reasonable 
one  even  where  a  picket  line  is  involved.  N.L.R.B.  v 
L.  G.  Everist,  Inc.,  334  F.  2d  312  (C.A.  8,  1964). 

Norma  Newton  is  discussed  in  petitioner's  opening 
brief.  There  is  no  need  to  refer  to  her  again  here 
except  to  reiterate  the  inherently  improbable  nature 
of  the  conversations  claimed  by  her  in  her  testimony, 

As  to  the  "single  employer"  aspect  of  this  case,  it 
is  admitted  that  William  Young,  with  his  brother 
John  Young,  effectively  controlled  petitioner's  laboi 
relations.  However,  at  Jack  Young's,  William  Young 
was  a  minority  shareholder  and  subordinate  to  his 
father,  Jack  Young.  The  essential  link  of  common 
control  is  missing.  N.L.R.B.  v.  Red  Rock  Co.,  187  F. 
2d  76  (C.A.  5,  1951),  Gifford-HiU  d;  Co.,  90  NLRB 
428  (1950). 

Local  193  stresses  there  were  "interchanges  of  em- 
ployees" between  petitioner  and  Jack  Young's.  (Briei 
for  Intervenor,  p.  14.)  Examination  of  the  record 
(Tr.  58,  et  seq.)  shows  that  for  the  most  part,  those 
were  employees  union  representative  Hodson  saw 
working  at  Jack  Young's  in  April,  1964,  and  latei 
at  one  of  petitioner's  stores.  "Interchange"  impliei- 
two  way  movement,  not  leaving  one  job  for  a  new  one 
and  remaining  on  the  new  one. 

The  "interchange"  argument  is  typical  of  the  nu- 
merous factual  distortions  which  appear  in  both  re- 
spondent's and  Local  193's  briefs.  For  instance. 
Michelleti  was  not  the  union  representative,  but  rathei 
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ne  of  Hob  Nob's  executives,  and  he  flatly  denied 
laking  the  statement  attributed  to  him.  (Brief  for 
[LRB,  p.  6;  Tr.  272,  274.)  Bamum  foimd  other 
mploj^ment  before  the  alleged  call  to  his  \vife  from 
William  Yoimg,  not  after  it.  (Brief  for  NLRB,  p.  8; 
'r.  212.) 


CONCLUSION 

For  the  reasons  set  forth  herein  and  in  xoetitioner's 
pening  brief,  the  NLRB  Decision  and  Order  should 
e  reversed  and  set  aside. 

Dated,  Coalinga,  California, 
September  20, 1966. 

Respectfully  submitted, 

Frame  &  Courtney, 
Ted  R.  Frame, 

Attorneys  for  Petitioner. 


Certificate  of  Counsel 

I  certify  that,  in  connection  with  the  preparation 
f  this  brief,  I  have  examined  Rules  18  and  19  of  the 
Jnited  States  Court  of  Appeals  for  the  Ninth  Circuit, 
nd  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
ompliance  with  those  rules. 

Ted  R.  Frame, 

Attorney  for  Petitioner. 
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No.  20,827 
IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


K.  B.  &  J.  Young's  Super  Markets,  Inc., 

Petitioner 


vs. 
National  Labor  Relations  Board, 


Respondent. 


BRIEF  FOR  INTERVENOR  BUTCHERS 
UNION  LOCAL  193,  AFL-CIO. 


Jurisdictional  Statement. 

Jurisdiction  of  this  Court  rests  upon  Sections  10(e) 
and  10(f)  of  the  National  Labor  Relations  Act  (29 
U.S.C.  §  160(e),  et  seq.). 

Intervenor  appears  pursuant  to  order  of  this  Court 
filed  on  April  22,  1966,  granting  Intervenor's  motion 
to  appear  herein. 

Statutes  Involved. 

Section  7  of  the  National  Labor  Relations  Act  (29 
U.S.C.  §  157): 

"Employees  shall  have  the  right  to  self-organiza- 
tion, to  form,  join,  or  assist  labor  organizations, 
to  bargain  collectively  through  representatives  of 
their  own  choosing,  and  to  engage  in  other  con- 
certed activities  for  the  purpose  of  collective  bar- 
gaining or  other  mutual  aid  or  protection,  and  shall 
also  have  the  right  to  refrain  from  any  or  all  of 
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such  activities  except  to  the  extent  that  such  right 
may  be  affected  by  an  agreement  requiring  mem- 
bership in  a  labor  organization  as  a  condition  of 
employment  as  authorized  in  section  8(a)(3)." 

Section  8(a)  of  the  Act  (29  U.S.C.  §  158(a)) : 

"it  shall  be  an  unfair  labor  practice  for  an  em- 
ployer— 

(1)  To  interfere  with,  restrain,  or  coerce  em- 
ployees in  the  exercise  of  rights  guaranteed  in  sec- 
tion 7;" 

"(3)  By  discrimination  in  regard  to  hire  or  ten- 
ure of  employment  or  any  term  or  condition  of 
employment  to  encourage  or  discourage  member- 
ship in  any  labor  organization  .  .  ." 

"(5)  To  refuse  to  bargain  collectively  with  the 
representatives  of  his  employees,  subject  to  the  pro- 
visions of  section  9(a)." 

Issues. 

1.  Did  the  Petitioner  succeed  to  its  predecessor 
owner,  Kelley's  obligation  to  recognize  and  bargain 
with  the  Union;  and  did  Petitioner's  refusal  to  recog- 
nize the  Union's  contract  with  Kelley's  Markets  violate 
Section  8(a)(5)  and  (1)? 

2.  Did  the  Petitioner  violate  Section  8(a)(3)  by 
causing  the  discharge  of  all  of  the  meat  department  em- 
ployees of  the  three  former  Kelley  stores  and  refusing 
to  employ  former  Kelley  employees  ? 

3.  Did  Petitioner  violate  Section  8(a)(1)  and  (3) 
by  refusing  employment  to  Newton  and  by  discharging 
employees  Baldwin  and  Brewton  ? 

4.  Is  Petitioner  and  Jack  Young's  Super  Market  a 
single  employer  within  the  meaning  of  the  Act  ? 
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ARGUMENT. 

I. 

Petitioner  Succeeded  to  Its  Predecessor  Owner, 
Kelley's  Obligation  to  Recognize  and  Bargain 
With  the  Union;  and  Petitioner's  Refusal  to 
Recognize  the  Union's  Contract  With  Kelley's 
Markets  Was  in  Violation  of  Section  8(a)(5) 
and  (1). 

Petitioner  purchased  the  three  Kelley  stores,  inven- 
tory, and  good  will  [Tr.  p.  255],  acquired  the  lease  by 
assignment,  understood  the  operation  of  the  same  busi- 
ness at  the  same  location,  using  substantially  the  same 
equipment.  [Tr.  pp.  328-329.]  For  a  short  period  of 
time  Petitioner  operated  under  Kelley's  name.  [Tr.  pp. 
19,  92-94.] 

It  was  the  intention  of  Petitioner  when  it  purchased 
the  market  that  it  would  be  "a  non-union  market". 
[Tr.  p.  136.] 

Petitioner  in  purchasing  Kelley's  Market  knew  that 
there  was  a  Union  contract  in  existence  [Tr.  pp.  251, 
350]  ;  and  that  while  not  an  actual  condition  of  sale,  it 
was  understood  that  all  employees  of  Kelley's  would  be 
terminated  as  part  of  the  sale.  [Tr.  pp.  252-253.] 

Petitioner  had  informed  Kelley's  representatives 
"That  they  were  not  going  to  honor  the  Butchers  col- 
lective bargaining  agreement".  [Tr.  pp.  28-29.] 

The  collective  bargaining  agreement  in  effect  be- 
tween the  Union  and  Kelley's  Markets  would  have  ex- 
pired on  January  IS,  1965.  [Tr.  p.  30.]  Notice  of  the 
purchase  by  Petitioner  of  Kelley's  was  received  by  the 
Union  on  April  21,  1964.  [Tr.  pp.  26-27.] 


There  was  no  substantial  change  in  the  method  of 
operation  or  the  kind  of  merchandise  that  was  sold  by 
Petitioner  and  the  market  remained  a  "super  market". 
[Tr.  p.  70.] 

The  Union,  through  Mr.  Hodson,  did  request  and  de- 
mand recognition  of  its  contract  [Tr.  p.  54],  and  this 
was  for  recognition  of  the  existing  contract  with  Kelley 
which  contained  the  successor  ownership  clause.  [Tr. 
p.  87.] 

It  has  been  consistently  held  that  where  there  is  sub- 
stantial continuity  in  the  "employing  industry",  the 
"successor"  must  assume  the  obligation  of  its  prede- 
cessor to  bargain  with  the  Union  representing  the  em- 
ployees; in  this  connection  factors  to  be  considered  are: 
was  there  a  substantial  continuation  of  the  same  busi- 
ness operation,  was  the  same  plant  used,  were  the  same 
persons  or  work  force  employed,  were  the  supervisory 
personnel  the  same,  was  the  machinery,  equipment  and 
methods  of  production  the  same,  and  were  the  same 
products  and  services  sold  and  performed;  and  was  the 
same  name  retained. 

See, 

Northwest  Glove  Co.,  Inc.,  74  N.L.R.B.   1697, 

20  L.R.R.M.  1300; 
Krauts  Wire  and  Mfg.,  97  N.L.R.B.  971,  29 

L.R.R.M.  1191; 
National  Labor  Relations  Board  v.  Armato,  199 

F.  2d  800; 
Johnson  Ready  Mix  Co.,  142  N.L.R.B.  437,  53 

L.R.R.M.  1068. 

If  sufficient  of  the  above  factors  exist,  the  successor 
has  been  held  obligated  to  bargain  with  the  Union  on 
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request,  even  though  the  sale  specifically  excluded  an 
assumption  of  the  obligations  of  an  existing  collective 
bargaining  agreement. 

Randolph  Rubber  Co.,  152  N.L.R.B.  46  (1965) ; 

Coloiiv  Materials,  Inc.,  130  N.L.R.B.  105,  47 
L.R.R.M.  1248. 

See  also 

National  Labor  Relations  Board  v.  Lnnder  Shoe 
Corp.,  25  Labor  Cases  68,233,  211  F.  2d  284 
(1954); 

Wackenliut  Corp.  v.  United  Plant  Guard  Work- 
ers, 332  F.  2d  954  (C.A.  9,  1964). 

In  National  Labor  Relations  Board  v.  Alamo  White 
Tritek  Service,  273  F.  2d  238  (C.A.  5,  1959)  the  Court 
held  that  a  successor  owner  is  bound  by  the  terms  and 
conditions  of  the  collective  bargaining  agreement  entered 
into  by  its  predecessor,  in  the  absence  of  unusual  cir- 
cumstances— the  unusual  circumstances  were  that  the 
various  tests  of  successorship  were  not  met  in  this  case 
and  the  Court  would  not  hold  two  individuals  who  were 
conducting  a  sales  and  service  agency  as  the  successor 
to  the  White  Truck  Company  who  designs,  manu- 
factures and  sells  motor  trucks. 

Cf., 

Brooks  V.  N.L.R.B.,  348  U.S.  96,  27  Labor  Case 
68,835  (1954); 

National  Labor  Relations  Board  v.  Auto  Vent- 
shade,  Inc.,  39  Labor  Cases  66,374; 

Wiley,  Inc.  v.  Livingston,  376  U.S.  543,  84  S. 
Ct.  909  (1964). 

While  Petitioner  did  not  employ  a  majority  of  the 
predecessor's  former  employees,  it  did  cause  the  dis- 
criminatory discharge  of  all  such  employees.  Under  such 


circumstances,  there  was  a  sufficient  continuity  of  em- 
ployment and,  the  "employing  industry"  remained  es- 
sentially the  same.  Petitioner,  by  refusing  to  recognize 
and  bargain  with  the  Union,  violated  Section  8(a)(5) 
of  the  Act. 

Piasecki  Aircraft  Corp.,  123  N.L.R.B.  348,  280 

F.  2d  575  (1960); 
New  England  Web,  Inc.,  153  N.L.R.B.  1019,  49 
L.R.R.M.  1620. 

With  regard  to  the  Union's  request  for  recognition, 
each  time  recognition  was  requested,  it  was  denied  by 
principals  of  Petitioner.  [Tr.  pp.  32,  67.] 

This  request  or  demand  for  recognition  was  really  a 
demand  for  recognition  of  the  contract  in  existence  be- 
tween the  Union  and  Petitioner's  predecessor,  Kelley's. 
[Tr.  p.  87.] 

In  any  event,  whether  it  was  a  demand  for  recogni- 
tion by  Petitioner,  or  a  demand  for  recognition  by  Peti- 
tioner as  the  successor  to  a  previously  existing  contract, 
is  of  no  consequence,  since  Jack  Young's,  and  Petitioner 
are  deemed  to  be  a  single  employer,  and  a  demand  for 
recognition  and  bargaining  upon  either  is  a  demand 
for  recognition  and  bargaining  upon  both. 

In  a  letter  Petitioner  denied  the  Union  recognition, 
because  it  claimed  to  have  a  good  faith  doubt  of  the 
Union's  majority.  [General  Counsel's  Ex.  3.] 

The  Petitioner's  claimed  "good  faith  doubt"  as  to  the 
Union's  majority,  or  representative  status,  was  in  fact 
based  upon  Petitioner's  unlawful  conduct,  the  discharge 
of  all  employees.  Its  refusal  to  recognize  and  bargain 
with  the  Union  was  not  in  good  faith. 

Joy    Silk    Mills,    Inc.,    85    N.L.R.B.    1263,    24 
L.R.R.M.  1548,  185  F.  2d  732  (1950). 
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Under  the  circumstances  there  was  sufficient  de- 
mand for  bargaining  in  an  appropriate  unit  to  support 
the  finding  that  Petitioner's  refusal  to  recognize  and 
bargain  with  the  Union  was  in  violation  of  Section 
8(a)(5)  of  the  Act. 

Further,  the  sale  of  Kelley's  stores  to  Petitioner  did 
not  automatically  terminate  Kelley's  contract  with  the 
Union,  and  Petitioner  was  required  to  honor  such  con- 
tract. B}^  its  refusal  so  to  do,  Petitioner  is  in  violation 
of  Section  8(a)(1)  and  (5)  of  the  Act. 

Wiley,  Inc.  v.  Livingston,  376  U.S.  543,  84  S. 

Ct.  909  (1964); 
Wackcnhut  Corp.  v.  United  Plant  Guard  Work- 
ers, 332  F.  2d  954  (C.A.  9,  1964). 

Petitioner's  theory  that  it  is  a  "small  non-unionized 
firm"  and  therefore  not  a  successor  within  the  mean- 
ing of  the  Act,  because  it  purchased  from  a  "large 
unionized  firm",  is  without  basis  in  fact  or  in  law. 

(a)  Factually  Petitioner  is  of  sufficient  size  to  be 
subject  to  the  jurisdiction  of  the  N.L.R.B.,  and  being 
subject  to  such  jurisdiction  it  is  bound  by  the  rules  of 
law  set  forth  in  N.L.R.B.  and  court  decisions  governing 
successor  owners. 

(b)  Under  these  cases,  the  true  test  is  not  "a  small 
non-unionized  firm"  versus  "a  large  unionized  firm", 
but  on  the  contrary  these  cases  hold  that  size  alone  is 
not  the  determining  factor. 

The  test  of  whether  a  purchaser  of  a  business  suc- 
ceeds to  the  obligations  of  a  union  contract  of  its  prede- 
cessor is  as  set  forth  in  this  section  supra. 
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II. 

Petitioner  Violated  Section  8(a)(3)  by  Causing  the 
Discharge  of  All  of  the  Meat  Department  Em- 
ployees of  the  Three  Former  Kelley  Stores  and 
by  Refusing  to  Employ  These  Former  Kelley 
Employees. 

Petitioner,  prior  to  sale,  demanded  of  Kelley's  that 
it  discharge  all  of  its  employees,  including  meat  depart- 
ment employees.  [Tr.  pp.  246,  354.] 

After  Petitioner  commenced  operation  of  the  Kelley 
stores,  former  employees  applied  for  jobs  in  the  meat 
department;  Hart,  who  had  six  years  seniority,  was  told 
he  must  apply  as  a  new  employee  [Tr.  p.  134],  and  the 
supervisor  of  the  meat  department,  Cleo  Thompson,  told 
him  the  store  would  be  non-Union.  [Tr.  p.  136.]  Hinds 
and  Turner,  former  employees  in  the  meat  department, 
were  told  Petitioner  had  all  of  the  butchers  it  needed. 
[Tr.  p.  146.] 

Barnum  was  informed  in  a  conversation  between  Wil- 
liam Young  and  Barnum's  wife  that  a  requirement  of 
employment  was  that  Barnum  withdraw  from  the 
Union.  [Tr.  p.  219.]  Further,  Barnum  was  told  by 
Cleo  Thompson  that  if  he  wished  to  work  for  Petition- 
er, he  would  have  to  get  out  of  the  Union.  [Tr.  pp.  209- 
210.] 

The  conduct  of  Petitioner,  in  making  as  a  condition 
of  hire  of  former  Kelley  meat  department  employees 
their  withdrawal  from  the  Union,  is  obviously  in  viola- 
tion of  Section  8(a)(3). 

Daniel  Crcaii  and  Joseph  Messore,   139  n.l.r.b. 
73,  51  L.R.R.M.  1272. 
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It  is  further  evident  that  Petitioner  was  determined 
to  operate  its  meat  department  using  only  non-Union 
employees,  based  upon  its  conduct  concerning  the  trans- 
fers of  employees  Brevvton  and  Pappin,  who  were  told 
they  were  being  transferred  so  that  they  would  not  have 
to  join  the  Union  [Tr.  pp.  102-103]  ;  and  by  its  policy 
of  informing  ex-employees  of  Kelley's,  Turner  and 
Hinds,  that  Petitioner  had  all  of  the  meat  department 
employees  it  needed,  while  at  the  same  time  it  was  at- 
tempting to  hire  new  employees. 

Nor  is  there  any  basis  in  fact  for  the  discharge  of 
Kelley's  employees  because  of  observed  inefficiencies; 
the  witness  Young  admits  he  observed  no  such  inef- 
ficiencies in  the  meat  department.  [Tr.  p.  319.]  The 
witness  Charles  Young  contends  that  he  relied  upon  his 
ability  to  (determine  efficiency)  "tell  by  looking  at  a 
person  whether  they  are  active  or  inactive".  [Tr.  p. 
345.] 

It  is  of  interest  to  note  that  the  same  "inefficient  em- 
ployees" were  all  offered  employment  conditioned  on  (1) 
their  commencement  with  Petitioner  as  )iew  employees, 
and  (2)  their  withdrawal  from  the  Union  or  their  ac- 
ceptance of  a  non-Union  market  as  an  employer.  Ob- 
viously the  alleged  inefficient  employees  immediately 
upon  becoming  new  employees  who  disavowed  Union 
membership  became  sufficiently  efficient  to  be  employ- 
able by  the  Petitioner. 

It  is  obvious  that  Petitioner  required  Kelley's  to  dis- 
charge its  meat  department  employees  as  part  of  a  pre- 
conceived and  calculated  plan  in  an  attempt  to  avoid 
Petitioner's  obligation  to  recognize  and  bargain  with  the 
Union  with  respect  to  the  operation  of  the  stores  newly 
acquired  by  them  from  Kelley. 
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Where  a  purchaser-employer,  to  evade  an  existing 
collective  bargaining-  agreement,  requires  the  termina- 
tion by  the  seller  of  all  of  its  employees,  that  purchaser 
has  caused  the  discriminatory  discharge  of  the  em- 
ployees and  is  in  violation  of  Section  8(1)(3)  of  the 
Act. 

Northern      California      Chapter      AGC,      1\9 
N.L.R.B.  1026,  41  L.R.R.M.  1209. 

Further,  it  would  have  been,  under  these  circum- 
stances, futile  for  other  discharged  employees  who  did 
not  do  so,  to  make  known  to  Petitioner  their  availability 
for  work. 

Tidelands  Marine  Sei-vicc,  140  N.L.R.B.  288,  55 
L.R.R.M.  1005. 

in. 

Petitioner  Violated  Section  8(a)(1)  and  (3)  by  Re- 
fusing Employment  to  Newton  and  by  Discharg- 
ing Employees  Baldwin  and  Brewton. 

Newton  telephoned  Young  and  was  informed  by  him 
that  Petitioner  had  its  own  union  [Tr.  p.  222]  and  that 
she  should  get  a  withdrawal  card  from  the  Union.  [Tr. 
pp.  222,  224.]  When  Newton  told  Young  that  she 
couldn't  work  without  a  union  he  withdrew  his  offer  of 
employment.  [Tr.  pp.  223-224.] 

This  conduct  is  in  violation  of  Section  8(a)(3). 

Daniel  Crean  and  Joseph  Messore,  139  N.L.R.B. 
73,  51  L.R.R.M.  1272. 

About  the  first  of  June,  Jack  Baldwin,  who  had  been 
employed  at  Brundage  Lane  since  February,  1964  [Tr. 
p.  152],  was  transferred  to  Petitioner's  Chester  Avenue 
store  after  Baldwin  indicated  that  he  wouldn't  cross  the 
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picket  line.  [Tr.  pp.  153,  155,  180.]  After  Baldwin  had 
worked  at  the  Chester  store  for  two  or  three  weeks.  Bill 
Sing,  store  manager,  asked  him  if  he  belonged  to  the 
Union  and  when  Baldwin  replied  that  he  did,  asked  why. 
[Tr.  pp.  156-157.]  Baldwin  also  testified  that  several 
times  he  heard  William  Young  mutter.  "I  don't  know 
why  you  fellows  need  to  belong  to  the  Union  anyhow." 
[Tr.  p.  155.] 

Just  before  his  vacation,  Baldwin  had  a  conversation 
with  William  Young  which  gave  him  the  impression 
that  he  wouldn't  have  a  job  when  he  returned  from  his 
vacation.  When  he  mentioned  these  doubts  to  Young, 
Young  assured  him  that  his  job  was  secure.  However, 
on  about  August  31,  1964,  the  day  before  Baldwin  was 
to  report  to  work.  Bill  Young  telephoned  him  and  told 
him  that  business  was  slow  and  he  was  not  needed  any- 
more. [Tr.  pp.  157-158,  194-195.]  Petitioner  contends 
that  Baldwin  was  discharged  because  business  was  slow 
and  he  was  inefficient  in  his  new  job  as  meat  manager. 
[Tr.  p.  196.] 

Baldwin  was  replaced  by  Jerry  Mundshau.  [Tr.  pp. 
118-119.] 

Young,  however,  considered  Baldwin  to  be  a  fairly 
decent  meat  cutter  [Tr.  p.  312],  but  Baldwin  was  dis- 
charged and  an  apprentice  meat  cutter  retained.  [Tr.  p. 
379.] 

Brewton  testified  that  on  about  June  13,  1964,  meat 
supervisor  Thompson  told  her  that  he  wanted  to  trans- 
fer her  back  to  the  Brundage  store  and  transfer  em- 
ployee Pappin,  then  working  at  Brundage,  to  Roberts 
Lane,  so  that  Pappin  would  not  have  to  join  the  Union. 
[Tr.  pp.  102-103.]  When  Brewton  protested  crossing 
the  picket  Hne,  Thompson  said  if  she  refused  to  cross 
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the  picket  line  and  lost  her  job  did  she  think  the  Union 
would  get  her  another  job  [Tr.  p.  103]  and  further  told 
her  to  make  up  her  mind  whose  side  she  was  on,  Young's 
or  the  Unions.  [Tr.  p.  103.]  Later  when  Brewton  def- 
initely stated  that  she  would  not  cross  the  picket  line, 
Thompson  discharged  Brewton  stating,  "Well,  we  will 
mail  you  your  check  then." 

William  Young  and  Thompson  contend  that  Brewton 
was  discharged  because  business  was  slow  and  Brewton 
was  inefficient;  but  she  was  efficient  enough  to  work 
at  the  Brundage  store.  [Tr.  p.  328.]  Admittedly,  how- 
ever, Brewton  was  immediately  replaced  by  Charlene 
Pappin,  who  was  transferred  from  the  Brundage  Lane 
store.  [Tr.  pp.  397,  407.] 

Petitioner's  explanation  of  its  reason  for  Brewton's 
transfer  and  discharge  does  not  withstand  scrutiny.  In 
view  of  the  fact  that  the  Union  demanded  that  Pappin 
join  the  Union,  and  Thompson's  statements  to  Brewton 
about  not  wanting  Pappin  to  have  to  join  the  Union,  it 
is  apparent  that  Petitioner's  attempt  to  transfer  Brew- 
ton to  the  Brundage  store  was,  in  fact,  based  on  her 
union  loyalties  and  was  motivated  by  Petitioner's  desire 
to  frustrate  the  operation  of  the  existing  union-security 
agreement  at  the  Brundage  store. 

Brewton's  subsequent  discharge  for  refusing  to  cross 
the  picket  line  was  directly  based  on  union  considera- 
tions and,  as  such,  violative  of  Section  8(a)(3)  of  the 
Act. 

Brewton's  unwillingness  to  cross  the  picket  line  con- 
stituted concerted  protected  activity.  Cf.,  Redwing  Car- 
riers, Inc.,  137  N.L.R.B.  1545,  50  L.R.R.M.  1440; 
L.  G.  Everist,  Inc.,  142  N.L.R.B.  193,  53  L.R.R.M. 
1017.   Petitioner  cannot  argue  that,  in  the  interest  of 
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continuing  the  efficient  operation  of  its  business,  it 
could  legally  replace  Brewton  since  Petitioner,  by  its 
attempted  unlawful  transfer  of  Brewton,  placed  her  in 
the  position  of  having  to  choose  whether  or  not  to  cross 
the  picket  line.  Cf.  National  Labor  Relations  Board  v. 
Mackay  Radio  and  Telegraph  Co.,  304  U.S.  333. 

Petitioner's  alleged  reason  for  discharging  Baldwin 
does  not  withstand  scrutiny.  The  issue  of  Baldwin's  al- 
leged inefficiency  as  a  head  meat  cutter,  a  job  he  had 
held  for  less  than  a  month  before  his  vacation  and  sub- 
sequent discharge,  was  raised  for  the  first  time  at  the 
trial,  and  Petitioner's  contention  that  business  was  slow 
is  negated  by  Petitioner's  Exhibit  7.  In  view  of  this, 
and  against  the  background  of  Petitioner's  union 
animus  as  evidenced  by  its  conduct  outlined  above  and 
Young's  conversation  with  Baldwin  immediately  prior 
to  Baldwin's  vacation,  Baldwin's  discharge  was  violative 
of  Section  8(a)(1)  and  (3)  of  the  Act. 

IV. 

Petitioner  and  Jack  Young's  Super  Market  Is  a 
Single  Employer  Within  the  Meaning  of  the 
Act. 

Jack  Young's  Markets  and  Petitioner  in  truth  and  in 
fact  is  one  operation.  The  separate  corporate  entities 
may  be  of  significance  to  the  owners,  for  tax,  or  other 
purposes,  but  insofar  as  the  obligations  of  those  corpo- 
rations are  related  to  the  employees  in  the  various  mar- 
kets, the  legal  guise  of  separate  entities,  and  of  two  cor- 
porations, must  be  pierced  and  the  substance  of  the 
market  operation  must  govern. 

Looking  to  its  substance  it  is  obvious  that  Petitioner 
and  Jack  Young's  Markets  are  one  and  the  same,  and 
represent  a  single  employer  under  the  Act. 
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The  transcript  of  the  original  proceedings  before  the 
N.L.R.B.  Hearing  Officer  contains  numerous  state- 
ments that  show  beyond  question  that  the  two  corpora- 
tions are  in  fact  a  single  employer,  and  that  many  per- 
sons had  dual  positions,  working  for  both  corporations. 

(1)  There  were  numerous  exchanges  of  employees 
between  Jack  Young's  Markets  and  K  B  &  J,  Petitioner 
herein.  Those  interchanges  of  employees  were  at  the  in- 
stance and  request  of  the  employer.  [Tr.  pp.  56-58.] 

(2)  Numerous    employees    were    involved    in    these 
transfers : 

Oscar  Johnson  [Tr.  p.  59] 

Carlos  Perez  [Tr.  p.  59] 

Dorothy  Hill  [Tr.  pp.  59-60] 

Jack  Baldwin  [Tr.  pp.  60,  163] 

Imogene  Brewton  [Tr  .pp.  60,  94-95] 

Jerry  Mulhauser  [Tr.  p.  60] 

Charlene  Pappin  [Tr.  p.  61] 

Dean  Smith  [Tr.  p.  61] 

Pat  Huggin  [Tr.  p.  61] 

Cleo  Thompson  [Tr.  pp.  63-64] 

Bill  Sing  [Tr.  p.  265] 

(3)  That  employees  working  at  Petitioner's  market, 
or  at  the  Young's  markets,  were  paid  in  separate  checks 
for  work  at  each  separate  store,  but  all  of  the  checks 
had  printed  on  them  Young's  Market.  [Tr.  pp.  96-97, 
100-101,  164.]  These  check  stubs  are  in  evidence  as 
General  Counsel's  Exhibit  13(b)  and  14(a),  (b),   (c). 

(4)  Management  and  supervision  of  Petitioner's 
market  and  Jack  Young's  Markets  were  in  many  in- 
stances one  and  the  same: 
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Bill  Young-  was  the  "boss"  at  K  B  &  J,  and  also  at 
Jack  Young's  Markets.  [Tr.  p.  195.] 

Cleo  Thompson  was  the  supervisor  "over  all  the  meat 
departments"  (K  B  &  J  and  Young's  Market).  [Tr.  pp. 
198-200,  335.] 

Kenneth  Roderick,  supervisor  of  K  B  &  J,  when  need- 
ed could  be  located  at  one  of  several  of  Young's  Mar- 
kets. [Tr.  pp.  263,  270.] 

William  Young  testified  that  he  had  authority  to 
move  people  between  Petitioner  and  Jack  Young's  Mar- 
kets because  "I  have  a  dual  job".  [Tr.  pp.  304-305.] 

The  bookkeeper  for  K  B  &  J  had  an  office  at,  and 
worked  at  the  Jack  Young's  store  in  Visalia.  [Tr.  p. 
341.] 

(5)  Ordering  of  meats  and  supplies  for  both  compa- 
nies was  done  by  either  company  [Tr.  pp.  175-176]  and 
meat  was  transferred  from  one  company's  stores  to  the 
other  company's  stores  with  or  without  billing.  [Tr.  p. 
333.] 

Conclusion. 

For  the  reasons  set  forth  herein,  the  N.L.R.B.  De- 
cision and  Order  should  not  be  reversed,  and  should  re- 
main in  full  force  and  effect,  and  the  parties  thereto 
should  be  ordered  to  comply  with  said  Decision  and 
Order. 

Dated  at  Los  Angeles,  California,  August  19,  1966. 

Respectfully  submitted, 

Charles  M.  Arak, 

Attorney  for  Iiifervenor. 


Certificate. 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Charles  M.  Arak, 
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QB  J!^ 


The  case  discussed  herein  was  decided,  and  the 
opinion  therein  released,  after  Intervenor's  brief  was 
filed  in  this  case. 

Accordingly,  request  is  respectfully  made  that  this 
Supplement  to  I3rief  for  Intervener  Butchers  Union 
Local  193,  AFL-CIO,  be  filed  as  part  of  its  brief  previoui 
submitted  to  the  Court. 

Dated:  Sept.  23,  19o6 

Respectfully  submitted 


X—     Oo^w,js-<^ 


CilAi^LES  l\i .  AlL\lv ,  Attorney 
Intervener  Butchers  Union 
Local   193,    AFL-CIO 


petitiq.\'l:r  succe.i:ded  to  its  predscessoi^ 
owner's  un ipx  contract 

Despite  a  purchaser's  specific  disavowal  of  any 
agreements  that  its  seller  may  have  had  with  other  parties, 
a  Federal  Trial  Court  has  ordered  the  purchaser  to  recognize 
and  give  effect  to  the  seller's  collective  bargaining 
contract. 

The  purchaser  required  included  in  the  contract  of 
sale  a  provision  requiring  the  seller  to  discharge  all  of 
his  employees  and  to  close  the  plant  prior  to  the 
completion  of  the  sale.   The  sale  contract  further  provided 
that  purchaser  would  not  assume  seller's  employment 
contracts,  union  contracts,  or  any  liability  for  accrued 
fringe  benefits. 

Purchaser  took  possession  of  the  plant,  and  hired 
his  own  employees,  many  of  them  being  former  employees 
at  the  plant. 

The  Court  held  that  the  plant  was  essentially  the 
samCo  Identical  products  were  manufactured.   Employees 
were  essentially  the  same  as  those  employed  by  the  seller. 
Therefore  the  common  law  of  the  shop  prevailing  under  the 
seller  survived  the  transfer  of  ovmership,  and  the  Court 
ordered  the  purchaser  to  honor  the  collective  bargaining 
agreement  which  the  seller  had  signed.  Pulp, Sulphite  &  Paper 
Mill  Workers  v. Great  No. West  Fibre  Co.  ,D.C.V/ash.  1966; 
54  L.Cr.  ^octlftn  ■1X.4J.2 


PROOF'  OF   SERVICE  BY  hu\lL 

I  certify  or  declare  under  penalty  of  perjury  as 

provided  by  CCP  2015.5  that  on  September  23,  1966,  I  served 

the  within  Supplement  to  Brief  on  Behalf  of  Intervener 

Butchers  Union  Local  193,  AFL-CIO,  on  petitioner  and 

respondent  by  placing  a  true  copy  thereof  enclosed  in 

sealed  envelopes  with  postage  thereon  fully  prepaid,  in 

the  United  States  Post  Office  mail  box  at  Lbs  Angeles, 

California,  addressed  as  follows: 

Marcel  Mallet-Prevost 
Assistant  General  Counsel 
National  Labor  Relations  Board 
Washington  25,  D.C. 

Ted  R.  Frame 
Frame  &  Courtney 
P.O.Box  895 
Coalinga,  Calif. 

Dated  at  Los  Angeles,  California,  September  23,  1966. 
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No.  20,841 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


■^ 


In  the  Matter  of 
Desert  Diet  Deat:lopment  Corporation, 

Debtor. 

Desert  Diet  Development  Corporation, 

Appellant, 

vs. 

Charles  W.  Herbert,  Walter  T.  Moll, 

and  Melvin  Hellwitz, 

Appellees. 


On  Appeal  from  the  United  States  District  Court 
for  the  District  of  Arizona 

OPENING  BRIEF  FOR  APPELLANT 


JURISDICTIONAL  STATEMENT 
This  is  an  appeal  from  an  order  entered  November 
10,  1965,  by  the  United  States  District  Court  for  the 
District  of  Arizona.  This  appeal  is  brought  imder 
the  jurisdiction  established  by  Section  24  of  the  Bank- 
ruptcy Act,  11  U.S.C.A.,  paragraph  47,  and  Section 
121  of  the  Bankruptcy  Act,  11  U.S.C.A.  521. 


INTRODUCTION 

For  the  sake  of  brevity,  Desert  Diet  Development 
Coi-poration  v^dll  hereinafter  be  referred  to   as   the 
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Debtor",  and  Charles  W.  Herbert-,  Walter  T.  Moll, 
and  Melvin  Hellwitz  will  be  referred  to  collectively  as 
the  ''Petitioners". 

The  Transcript  of  Record  will  be  desi^ated 
''T.R.",  and  the  Reporter's  Transcript  will  be  desig- 
nated ''R.T." 


STATEMENT  OF  THE  CASE 

This  case  is  concerned  with  the  order  of  the  Referee 
in  Bankruptcy,  affirmed  by  the  United  States  District 
Judge,  which  order  approved  a  debtor's  petition  for 
an  involuntary  reorganization  of  the  Debtor  corpo- 
ration under  Chapter  X  of  the  United  States  Bank- 
ruptcy Act. 

It  is  the  contention  of  the  Appellant  that  the 
involuntary  petition  and  the  facts  as  presented  in  the 
hearings  do  not  entitle  the  Petitioners  to  the  relief 
prayed  for  in  their  petition,  and  that  the  order  ap- 
proving the  petition  is  a  misapplication  of  Chapter  X 
of  the  Bankruptcy  Act. 


FACTS  OF  THIS  CASE 

Desert  Diet  Development  Corporation  is  a  corpora- 
tion organized  under  the  laws  of  the  State  of  Florida, 
licensed  to  cany  on  business  in  the  State  of  Arizona. 

Each  of  the  three  Petitioners  is  a  creditor  of  said 
corporation  who  has  a  claim  against  the  corporation 
or  its  property  and  each  of  said  claims  is  liquidated 
as  to  amount  and  not  contingent  as  to  liability,  which 


claims  arise  from  the  sale  of  land  to  the  Petitioners. 
The  claims  of  the  said  Petitioners  amount  in  the 
aggregate  to  more  than  $5,000.00. 

The  unsecured  debts  of  the  Debtor  total  approxi- 
mately $567,000.00.  The  secured  debts  total  approxi- 
mately $174,000.00,  giving  a  total  corporate  debt  of 
approximately  $741,000.00.  Approximately  $300,000.00 
of  this  indebtedness  shown  above  as  unsecured  indebt- 
edness arises  from  the  sale  of  lots,  and  a  substantial 
proportion  of  this  indebtedness  could  be  satisfied  by 
the  conveyance  of  the  lots. 

The  assets  of  the  corporation  consist  of  real  prop- 
erty, accomits  receivable  due  to  the  corporation  pur- 
suant to  contracts  for  the  sale  of  lots,  engineering- 
expenses  and  development  costs.  As  raw  land,  the  land 
of  the  corporation  has  a  value  of  from  $300  to  $600 
per  acre.  From  all  of  the  evidence  in  the  case,  it 
appears  that  the  land  as  raw  land  has  a  probal^le 
value  of  approximately  $500  per  acre.  A  great  deal  of 
the  engineering  work  has  been  completed  with  respect 
to  the  subdividing  of  certain  lands,  and,  not  including 
lands  which  are  the  subject  of  existing  contracts  for 
sale,  there  are  more  than  2,750  lots  available  for 
development  and  sale.  These  lots  have  a  reasonable 
prospect  of  development  and  sale,  which  according  to 
conservative  estimates  as  to  development  costs  and 
sales  promotion,  should  yield  a  net  return  of  at  least 
$400  per  lot. 

The  Debtor  corporation  is  and  was  at  the  time  of 
the  filing  of  the  original  petition  herein  unable  to 
meet  its  debts  as  they  mature. 


That  a  proceeding  to  foreclose  a  mortgage  against 
all  or  the  greater  portion  of  the  property  of  the 
Debtor  corporation  is  now  pending  in  the  Superior 
Court  of  Santa  Cruz  County,  Arizona,  said  proc-eeding 
being  Civil  Action  No.  5584  in  that  Coui-t.  The  Peti- 
tioners are  members  of  a  syndicate  group  which  holds 
the  mortgage  after  purchasing  it  from  a  third  party. 

The  balance  sheet  of  the  corporation  dated  May  1, 
1963,  Exhibit  14  in  evidence,  does  not  indicate  how 
many  shares  of  capital  stock,  if  any,  have  been  issued. 
There  are  three  stockholders  in  the  corporation.  (See 
page  3,  paragraph  8  of  verified  answer,  T.R.  page  15, 
Vol.  1.) 

Members  of  the  syndicate  which  holds  the  mortgage 
have  agreed  to  subordinate  the  first  mortgage  and  to 
issue  deeds  to  lot  purchasers.  That  since  the  filing  of 
the  petition  the  Debtor  corporation  has  delivered  to 
the  Court-appointed  trustee  deeds  to  all  property 
purchased,  not  only  by  the  three  Petitioners,  but  by 
the  approximately  two  hmidred  other  persons  pur- 
chasing lots  in  Buena  Vista. 

The  assets  of  the  corporation  have  a  value  exceed- 
ing the  liabilities  of  the  corporation,  and  if  the  affairs 
of  the  corporation  were  managed  and  administered  on 
a  businesslike  basis,  there  is  a  fair  prospect  that  the 
corporation  could  pay  its  debts  and  realize  a  profit  for 
its  investors. 

The  following  are  proceedings  now  pending  affect- 
ing the  property  of  the  corporation: 

(a)     There  is  now  pending  against  the  corpo- 
ration a  suit  for  the  foreclosure  of  a  first  mort- 


gage  upon  all  of  its  land,  said  suit  being  Civil 
Action  No,  5584  in  the  Superior  Court  of  Santa 
Cruz  County,  Arizona. 

(b)  There  is  now  pending  a  class  action  for 
declaratory  judgment  filed  by  five  syndicate 
investors  on  behalf  of  all  the  syndicate  investors 
seeking  a  declaration  of  the  rights  of  the  syndi- 
cate investors  and  seeking  to  have  the  assets  of 
the  corporation  applied  to  the  discharge  of  the 
debts  of  the  corporation  and  the  profits,  if  any, 
from  the  operation  distributed  in  accordance  with 
law.  Said  civil  action  is  Action  No.  5708  now 
pending  in  the  Superior  Court  of  Santa  Cruz 
Comity,  Arizona. 

There  is  no  pending  plan  of  reorganization,  read- 
justment, or  liquidation  affecting  the  XDroperty  of  the 
corporation,  either  in  connection  Avith  or  without  any 
judicial  proceedings. 


STATUTES  INVOLVED 

United   States  Bankruptcy  Act:   Sections   130(7), 
141,  143,  145,  and  146(2). 


SPECIFICATION  OF  ERRORS  RELIED  UPON 
The  Court  erred  in  its  application  of  Chapter  X  of 
the  Banlvruptcy  Act  in  two  instances;  namely, 
(1)  "Adequate  relief"  is  available  imder  Chapter  XI 
of  the  Bankruptcy  Act,  and  (2)  the  corporate  struc- 
ture of  the  Debtor  and  the  classification  of  the  credi- 
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tors  is  simple,  and  there  should  be  no  reason  for  an 
alteration  of  the  relationship  of  the  creditors  to  the 
Debtor. 


QUESTIONS  PRESENTED 

1.  Does  a  mortgage  foreclosure  as  joined  in  by  the 
Petitioners,  a  suit  for  declaratory  relief  and  account- 
ing joined  in  by  the  Petitioners,  and  the  delivery  of 
deeds  by  the  Debtor  to  all  purchasers,  and  the  rights 
of  the  Debtor  under  Chapter  XI  provide  "adequate 
relief"  to  the  Petitioners,  and  therefore  demand  proof 
before  the  Referee  of  a  type  and  nature  not  submitted 
to  the  Referee  in  this  case  ? 

2.  Does  a  corporation  with  three  stockholders, 
$567,000.00  in  unsecured  debts  ($300,000.00  of  which 
has  been  satisfied  by  the  delivery  of  deeds),  a 
$150,000.00  first  mortgage,  and  $300,000.00  in  syndi- 
cate holders  meet  the  sophisticated  requirements  for 
a  Chapter  X  Arrangement? 


ARGUMENT  I 

The  Referee  in  Bankruptcy  in  Finding  of  Fact  No. 
13,  page  5  of  the  "Report  of  Special  Master  on 
Issues",  R.T.  Volume  I,  page  45,  and  further  in  Con- 
clusion of  Law  No.  3,  states:  "The  Petitioners  do  not 
have  adequate  relief."  These  findings  were  confirmed 
]>y  the  District  Judge  without  additional  comment. 

First,  the  Referee  states  that  the  mortgage  fore- 
closure   did   not    give    adequate    relief   as    it    would 


destroy  the  rights  of  "creditors"  and  ''investors".  The 
missing-  consideration  is  obvious.  The  mortgage  is 
owned  in  part  by  the  Petitioners.  T.R.  Vohune  3,  page 
99.  (Also  see  Petitioners'  Exhibit  No.  8.)  The  syndi- 
cate investors  are  also  holders  of  the  mortgage  and 
are  also  Petitioners.  Secondly,  the  Court  states  that 
the  suit  for  declaratory  relief  can  give  no  adequate 
relief  to  Petitioners  as  "creditors".  The  Petitioners 
are  "creditors"  because  they  purchased  property  from 
the  Debtor  coi'poration. 

The  deeds  to  these  properties  have  been  delivered 
to  the  Trustee  on  October  8,  1965.  The  record  shows 
that  as  creditors  this  extinguishes  the  claim  of  the 
Petitioners,  and  full  relief  has  been  given  to  them. 

The  issue  of  adequate  relief  has  been  discussed 
extensively  in  many  cases  and  in  Lmv  Review  articles. 
Ordinarily  this  applies  to  an  argument  betw^een  relief 
under  Chapter  X  and  Chapter  XI  of  the  Bankruptcy 
Act  where  the  debtor  or  certain  of  its  creditors  have 
requested  relief  imder  Chapter  XI,  and  other  credi- 
tors, but  not  the  debtor,  have  sought  relief  under 
Chapter  X. 

It  is  submitted  that  the  basis  of  this  argument  is 
that  even  though  the  Debtor  in  this  case  has  not 
requested  relief  under  Chapter  XI  of  the  Bankruptcy 
Act,  that  the  same  tests  and  requisites  of  proof  apply 
to  the  petition  of  the  three  creditors  in  this  case 
before  the  remedies  of  Chapter  X  can  be  available. 

On  the  Debtor's  motion  to  dismiss  the  involuntary 
petition,  the  question  is  not  whether  the  items  of  ade- 
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qiiate  relief  was  properly  pleaded  by  the  Petitioners, 
but  whether  the  Petitioners  proved  that  they  needed 
the  use  of  Chapter  X  to  give  them  '' adequate  relief". 
In  re  PJviladelphia  Rapid  Transit  Company,  District 
Court  of  Pennsylvania,  8  F.  Supp.  51. 

The  Journal  of  the  National  Conference  of  Referees 
in  Bankruptcy,  Januaiy,  1956,  contains  an  extensive 
article  on  the  conflict  between  Chapter  X  and  Chapter 
XI  of  the  Bankruptcy  Act  where  competing  petitions 
were  before  the  Court.  This  article  discusses  In  re 
General  Stores  Corporation,  129  F.  Supp.  801,  aff'd 
222  F.  2d  234  (2d  Cir.  1955),  76  S.Ct.  516;  In  re 
Transvision,  Inc.,  119  F.  Supp.  134,  aff'd  217  F.  2d 
243  (2d  Cir.  1954) ;  and,  Securities  and  Exchange 
Commission  v.  United  States  Realty  and  Improve- 
ment Co.,  310  U.S.  434  (1940),  reversing  108  F.  2d 
794. 

In  the  General  Stores  case  and  the  United  States 
Realty  case,  supra,  the  Supreme  Court  issues  a  clear 
mandate  for  a  case-by-case  approach,  and  states  con- 
clusively that  there  are  no  absolute  rules  for  the  Court 
to  use  in  determining  whether  Chapter  X  of  the 
Bankruptcy  Act  is  applicable  to  a  corporate  reorgan- 
ization. 

See  Securities  and  Exchange  Commission  v.  Ameri- 
can Trailer  Rentals  Co.,  85  S.Ct.  513,  379  U.S.  594 
(1965)  at  (5).  This  case  states: 

''In  enacting  these  two  distinct  metliods  of 
corporate  rehabilitations,  Congi*ess  has  made  it 
quite  clear  that  Chapters  X  and  XI  are  not  alter- 
nate routes,  the  choice  of  which  is  in  the  hands 


of  the  debtor.  Rather,  they  are  legally,  mutually 
exclusive  paths  to  attempted  financial  rehabilita- 
tion. A  Chapter  X  petition  may  not  be  filed  unless 
'adequate  relief  is  not  obtainable  under  Chapter 
XI,  §  146(2).  Likewise,  a  Chapter  XI  petition  is 
to  be  dismissed,  or  in  effect  transferred,  if  the 
proceedings  'should  have  been  brought'  under 
Chapter  X,  §  328." 

In  the  Transvision  case,  supra,  at  page  246,  the 
Court  states  that  the  Bankruptcy  Act  "Manifests  a 
conscious  purpose  of  Congress  to  encourage  resort  to 
Chapter  XI  whenever  the  remedy  afforded  thereby 
adequately  protects  the  interests  involved." 

It  is  respectfully  submitted  that  the  Court  below 
erred  when  it  allowed  the  petition  for  a  Chapter  X 
Arrangement,  because  "adequate  relief"  is  available 
under  Chapter  XI. 


ARGUMENT  II 

It  is  the  contention  of  the  Appellant,  Desert  Diet 
Development  Corporation,  that  Chapter  X  of  the 
Bankruptcy  Act  should  not  be  applied  to  the  corpora- 
tion as  the  remedy  is  too  drastic,  and  that  the 
corporation  is  simply  composed  with  only  three 
stockholders,  and  that  it  was  never  the  intention  of 
Congress  or  the  Bankruptcy  Act  to  attempt  to  re- 
organize imder  Chapter  X  such  a  simple  corporation. 

The  cases  referred  to  in  Argument  I  discuss  gen- 
erally the  types  of  corporation  Chapter  X  should  be 
applied  to.  The  following  authority  is  presented  in 
support  of  the  Appellant's  position. 
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In  Securities  and  Exchange  Commission  v.  Ameri- 
can Trailer  Rentals  Co.,  85  S.Ct.  513,  379  U.S.  594 
(1965),  the  Court  discusses  the  type  of  corporation  to 
which  Chapter  X  applies.  The  Court  states  at  page 
521  that 

*'The  one  [Chapter  X]  adapted  to  the  reorgan- 
ization of  corporations  with  complicated  debt 
structures  and  many  stockholders,  the  other 
[Chapter  XI]  to  composition  of  debts  of  small 
individual  businesses  and  corporations  with  few 
stockholders". 

This  citation  is  from  the  United  States  Realty  case 
and  it  was  cited  with  approval  where  the  Court  con- 
tinued that  the  United  States  Realty  case  stated  that 
Chapter  X  is  best  used  where  there  is  a  publicly  held 
corporation.  This  is  not  the  case  in  Desert  Diet  De- 
velopment Corporation  with  only  three  stockholders. 

Securities  and  Exchange  Commission  v.  American 
Trailer  Rentals  Co.,  85  S.Ct.  513,  379  U.S.  594  (1965) 
at  page  522: 

"The  Court  stated: 

'It  may  well  be  that  in  most  cases  where  the 
debtor's  securities  are  publicly  held  c.  X  will 
afford  the  more  appropriate  remedy.  But  that 
is  not  necessarily  so.  A  large  company  with 
publicly  held  seciuities  may  have  as  much  need 
for  a  simple  composition  of  unsecured  del)ts  as 
a  smaller  company.  And  there  is  no  reason  we 
can  see  why  c.  XI  may  not  serve  that  end.  The 
essential  difference  is  not  between  the  small 
company  and  the  large  company  but  between 
the  needs  to  be  served.'  350  U.S.  at  466,  76  S.Ct. 
at  519. 
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'The  Court  pointed  out  that  the  'needs  to  be 
served'  inehided  such  factors  as  requirements  of 
fairness  to  public  debt  holders,  need  for  a 
trustee's  evaluation  of  an  accounting  from  man- 
agement or  determination  that  new  management 
is  necessary,  and  the  need  to  readjust  a  compli- 
cated debt  stnicture  requiring  more  than  a  simple 
composition  of  unsecured  debt.  Id.,  at  466-467,  76 
S.Ct.  at  519." 

In  the  case  of  Securities  and  Exchange  Commission 
V.  Crmnpton  Builders,  Inc.,  337  F.  2d  907  at  page  909, 
the  Court  states: 

"The  jurisdictional  scope  of  Chapters  X  and 
XI,  both  enacted  as  part  of  the  1938  Chandler 
Amendment  to  the  Bankruptcy  Act,  has  per- 
plexed lawyers  and  judges.  Chapter  X  seems 
appropriate  for  a  giant  corporation  with  a  com- 
plex debt  and  equity  stnicture  or  for  a  coi*pora- 
tion  in  dire  need  of  new  capital  or  management; 
Chapter  XI  seems  appropriate  for  a  small  closely 
held  corporation  to  settle  with  its  trade  creditors. 
But  there  was  no  formula  in  the  statute  and  no 
guideline  in  the  legislative  history." 

The  Appellant  realizes  that  the  cases  cited  call  for  a 
case-by-case  decision  and  that  the  six  leading  cases  are 
somewhat  confusing  as  to  what  type  of  corporation 
Chapter  X  should  be  applied  to.  In  re  Herold  Radio 
<&  Electronics  Corporatioti,  191  F.  Supp.  780  at  page 
784,  states : 

''In  the  following  cases.  Chapter  X  was  pre- 
ferred to  Chapter  XI:  General  Stores  Corp.  v. 
Shlensky,  supra;  Securities  and  Exchange  Com- 
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mission  v.  United  States  Realty  &  Improvement 
Co.,  supra;  Securities  and  Exehang-e  Conunission 
V.  Liberty  Baking  Corporation,  supra. 

In  the  following-  cases,  Chapter  XT  was  pre- 
ferred to  Chapter  X:  Securities  and  Exchange 
Commission  v.  Wilcox-Gay  Corp.,  6  Cir.,  1956, 
231  F.2d  859;  In  Re  Transvision,  Inc.,  supra;  In 
re  Lea  Fabrics,  Inc.,  sujDra. 

The  surface  alignment  of  the  six  leading  deci- 
sions becomes  plastic  in  the  hands  of  those  who, 
by  a  process  of  selective  emphasis  that  disregards 
context,  find  statements  in  the  opinions  and  facts 
in  the  records  that  seemingly  can  be  moulded  to 
fit  either  side  of  rival  arguments  in  a  particular 
case. 

In  reality,  these  decisions  form  an  harmonious 
body  of  law.  They  suggest  a  common  thesis  and 
a  common  approach. 

In  United  States  Realty  &  Imp.  Co.,  supra,  the 
Court  concluded  that  the  petition  for  an  arrange- 
ment of  unsecured  debts  under  Chapter  XI  should 
be  dismissed  because  the  relief  obtainable  under 
that  chapter  was  inadequate.  The  legislative  his- 
tory and  the  respective  policies,  purposes  and 
operational  ijrocedui'es  of  the  two  chapters  were 
compared  and  contrasted  in  Mr.  Justice  Stone's 
opinion. 

In  that  case  (310  U.S.  at  page  456,  60  S.Ct.  at 
page  1053),  the  circumstances  were  'such  as  to 
raise  a  serious  question  whether  any  fair  and 
equitable  arrangement  in  the  best  interest  of 
creditors  can  be  effected  without  some  rearrange- 
ment of  its  capital  structure.'  The  Court  pointed 
out  (310  U.S.  at  page  456,  60  S.Ct.  at  page  1053) 
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that  a  Chapter  X  proceedin^e^  would  permit  an 
inquiry  into  the  debtor's  'financial  condition  and 
practices  and  its  business  prospects  *  *  *  without 
which  there  is  at  least  danger  that  any  adjust- 
ment of  its  indebtedness  will  not  be  just  and 
equitable,  and  that  its  revived  financial  life  will 
be  too  short  to  serve  any  public  or  private  interest 
other  than  that  of  respondent  [the  debtor].' 

In  General  Stores  Corp.  v.  Shlensky,  supra,  the 
Court  decided  that  proceedings  imder  Chapter  X 
rather  than  Chapter  XI  were  appropriate.  The 
Court's  opinion  (per  Mr.  Justice  Douglas) 
pointed  out  (350  U.S.  at  page  466,  76  S.Ct.  at 
page  519)  : 

'The  character  of  the  debtor  is  not  the  con- 
trolling consideration  in  a  choice  between  c.  X 
and  c.  XI.  Nor  is  the  nature  of  the  capital 
structure.  *  *  *  The  essential  difference  is  not 
between  the  small  company  and  the  large  com- 
pany but  between  the  needs  to  be  served. 

'Readjustment  of  all  or  a  part  of  the  debts  of 
an  insolvent  company  without  sacrifice  by  the 
stockholders  may  violate  the  fundamental  prin- 
ciple of  a  fair  and  equitable  plan  *  *  *  as  the 
United  States  Realty  Co.  case  emphasizes. 

'Readjustment  of  the  debt  structure  of  a  com- 
pany without  more  may  be  inadequate  unless 
there  is  also  an  accounting  by  the  management 
for  misdeeds  which  caused  the  debacle. 

'Readjustment  of  the  debts  may  be  a  minor 
problem  compared  with  the  need  for  new  man- 
agement. Without  a  new  management  today's 
readjustment  may  be  a  temporary  moratoriiun 
before  a  major  collapse. 
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^  These  are  typical  instances  where  c.  X 
affords  a  more  adequate  remedy  than  c.  XI.' 

In  Securities  and  Exchange  Commission  v. 
Liberty  Baking  Corporation,  supra,  the  Court 
conckided  (240  F.2d  516)  that  there  were  'im- 
portant features  which  call  for  the  application  of 
Chapter  X,'  rather  than  Chapter  XI.  Judge 
Frank,  writing  for  the  Court  of  Appeals,  pointed 
out  (240  F.2d'514)  : 

'The  proposed  arrangement  is  for  more  than 
a  "simple  composition"  of  creditors.  Not  only 
is  considerable  amount  of  Liberty's  debentures 
held  by  public  investors,  but  the  arrangement 
would  seriously  disturb  their  rights.' 

The  Court  also  adverted  (240  F.2d  515)  to  'a 
grave  question  whether  the  plan  would  deprive 
creditors  of  their  "absolute  priority"  rights  as 
against  stockholders,'  and  to  the  need  for  de- 
terming  whether  'a  change  of  management  is 
essential.' 

At  page  516  of  240  F.2d,  footnote  10,  Judge 
Frank  distinguished  Securities  and  Exchange 
Commission  v.  Wilcox-Gay  Corp.,  supra,  and  In 
Re  Transvision,  Inc.,  suj)ra,  in  the  following  dis- 
cussion : 

'In  S.E.C.  V.  Wilcox-Gay  Corp.,  6  Cir.,  231 
F.2d  859,  it  is  true  that  the  court,  referring  to 
the  Supreme  Court's  decision  in  General  Stores, 
upheld  the  exercise  of  the  District  Court's  dis- 
cretion to  peraiit  Chapter  XI  proceedings.  But 
there  the  facts  were  considerably  different  from 
those  in  the  instant  case:  (1)  The  delitor  had 
previously  undergone  Chapter  X  joroceedings, 
and,  following  rather  extensive  investigation  of 


16 


its  affairs  in  those  proceeding's,  was  permitted 
to  go  into  Chapter  XI  proceedings  after  the 
secured  creditors'  claims  were  met  in  full. 
(2)  The  debenture  holders  (who  held  securities 
of  about  $220,000)  received  interest  payments 
on  their  claims,  and  apparently  only  general 
(trade)  creditors  were  included  in  the  scaling 
down  to  50%  of  their  claims.  (3)  The  court 
rested  its  decision  on  the  ground  that  the  an- 
alytical procedures  available  imder  Chapter  X 
had  in  fact  been  carried  out  by  the  Trustee  in 
the  preceding  Chapter  X  proceedings ;  the  court 
was  convinced  that  there  was  no  need  for  fur- 
ther independent  investigation;  and  no  possible 
benefit  could  accrue  to  the  general  public,  gen- 
eral creditors,  or  secured  creditors  bv  further 
investigation.  Here,  on  the  other  hand,  we  have 
no  such  assurance  or  con^action.  (4)  Finally,  in 
the  Wilcox-Gay  case,  In  re  Wilcox-Gay  Corp., 
D.C.,  133  F.Supp.  548,  551,  the  debtor  corpora- 
tions were  wholly  owned  by  the  creditors  of  the 
corporations,  and  the  "outstanding  securities  of 
the  debtor  corporations  have  no  present  book 
value."  There  has  been  no  testimony  to  the 
effect  that  the  securities  of  the  corporation  in 
this  case  are  without  book  value,  and  certainly 
the  proposed  arrangement  here  does  not  con- 
template putting  the  control  of  the  company  in 
the  hands  of  creditors,  as  did  the  arrangement 
in  the  Wilcox  case. 

'In  re  Transvision,  Inc.,  2  Cir.,  217  F.2d  243, 
certiorari  denied  S.  E.  C.  v.  Transvision,  Inc., 
348  U.S.  952,  75  S.Ct.  440,  99  L.Ed.  744,  in- 
volved no  disturbance  of  the  creditors'  priority 
rights,  and  the  plan  affected  trade  and  com- 
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mercial  creditors  only.  More  important,  that 
decision  antedated  the  Supreme  Court's  deci- 
sion in  General  Stores.' 

[10]  Just  as  section  146(2)  of  Chapter  X  [11 
U.S.C.A.  §546(2)]  explicitly  pro\ddes  that  that 
chapter  may  not  be  used  where  'adequate  relief 
would  be  obtainable  imder  Chapter  XI,  so  the 
United  States  Realty  and  General  Stores  cases 
hold  that  Chapter  XI  may  not  be  resorted  to 
where  the  relief  and  procedures  available  only 
under  Chapter  X  are  more  appropriate  for  the 
protection  of  the  public  and  private  interests  in- 
volved. 

Chapter  XI  contains  no  provisions  dealing  with 
the  rights  of  secured  creditors  or  of  stockholders 
and  no  provisions  for  notice  to  such  parties  of 
the  various  steps  in  the  proceeding. 

Where  a  referee  continned  an  arrangement 
altering  the  rights  of  secured  creditors,  the  order 
confirming  the  arrangement  was  vacated.  In  the 
Matter  of  Camp  Packing  Company,  D.C.N.D. 
N.Y.,  1956,  146  F.Supp.  935.  Similarly,  a  Chapter 
XI  proceeding  was  dismissed  where  it  involved  a 
transfer  of  all  of  the  debtor's  assets  and  affected 
the  rights  of  stockholders.  In  re  May  Oil  Burner 
Corporation,  D.C.D.Md.  1941,  38  F.Supp.  516. 

[11]  In  neither  Chapter  X  nor  Chapter  XI  is 
there  any  definition  or  classification  that  would 
enable  the  Court  to  say  'that  a  corporation  is 
small  or  large,  its  security  holdings  few  or  many, 
or  that  its  securities  are  "held  by  the  public,"  '  so 
as  to  place  the  debtor  exclusively  mider  one  chap- 
ter rather  than  the  other.  Securities  and  Ex- 
change Commission  v.  United  States  Realty  & 
Improvement  Co.,  supra,  310  U.S.  447,  60  S.Ct. 
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1049.  The  question  is  one  of  propriety  'in  the  cir- 
cumstances,' giving  due  weight  to  'the  public 
policy'  of  the  two  chapters,  their  'legislative  his- 
tory,' their  'terms,'  the  comparative  powers  of 
the  coiu-t  imder  the  two  chapters,  and  the  com- 
parable adequacy  of  the  relief  and  safeguards 
available  under  the  two  chapters. 

[12-23]  The  problem  is  not  one  of  absolutes. 
The  approach  is  not  monolithic.  It  is  pluralistic — 
evaluating  the  aggregate  of  circumstances  in  ac- 
cordance ^\T.th  the  guiding  criteria  expoimdcd  by 
the  Supreme  Court.  Some  of  the  pertinent  ques- 
tions are,  for  example:  Who  should  control  the 
administration  of  the  debtor's  estate  and  formu- 
late plans  for  its  rehabilitation?  Should  the  fea- 
tures of  speed  and  economy  give  way  to  the 
considerations  of  thoroughness  and  disinterested- 
ness? Is  there  need  for  an  independent  study  of 
the  debtor's  aifairs  by  court  or  trustee?  Is  it 
desirable  that  advice  be  given  to  creditors  with 
respect  to  their  rights  or  interests  in  advance  of 
their  consent  to  a  plan  or  aiTangement  ?  Is  it  ap- 
propriate that  there  be  restriction  on  or  super- 
vision over  the  selection  and  conduct  of  creditors' 
committees  ?  Does  the  situation  call  for  something- 
more  than  an  arrangement  of  only  the  rights  of 
unsecured  creditors  of  the  debtor,  without  altera- 
tion of  the  relations  of  any  other  class  of  security 
holders?  Will  effective  relief  jDrobably  entail  re- 
arranging the  capital  structure  of  the  corporation 
or  wiU  it  involve  only  a  simple  composition  of 
debts  ^\ith  imsecured  creditors  ?  Will  there  be  any 
scalmg  down  of  the  claims  of  creditors  with  or 
without  some  fair  compensating  advantage  to 
them  which  is  prior  to  the  rights  of  stockliolders  ? 
Will  there  probably  be  some  readjustment  of  the 
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rights  of  stockholders?  Is  it  likely  that  the  stock- 
holders will  be  eliminated,  and  can  this  question 
be  answered  with  any  assurance  without  resorting 
to  the  facilities  for  investigation  of  the  financial 
condition  and  structure  of  the  debtor"?  Is  there  a 
serious  question  of  continuing  the  present  man- 
agement of  the  debtor? 

The  answer  to  no  one  single  question  is  neces- 
sarily decisive.  All  of  the  sample  questions  sug- 
gest the  breadth  of  the  field  to  l^e  canvassed.  The 
breadth  of  the  inquiry  forecloses  a  solution  by 
mechanically  applying  a  rigid  formula." 

The  Court  then  states  we  should  turn  to  the 
particular  circumstances  of  the  case  at  bar.  As  the 
Court  knows,  Desert  Diet  DeveloiDment  Corporation 
has  three  stockholders,  many  purchasers  of  real  estate, 
and  syndicate  holders.  The  purchasers  of  real  estate 
have  received  the  relief  sought  by  a  delivery  of  the 
deeds  to  the  trustee  herein.  This  leaves  only  the  rights 
of  "syndicate  investors"  to  be  protected.  The  "syndi- 
cate investors"  have  filed  suits  in  the  State  Courts  of 
Arizona.  It  is  therefore  the  contention  of  the  Appel- 
lant that  the  petition  should  be  dismissed  as  the 
corporation  and  its  creditors  do  not  need  the  relief 
provided  by  Chapter  X  of  the  Bankruptcy  Act. 
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CONCLUSION 
It  is  respectfully  submitted  that  under  Chapter  X 
of  the  Bankruptcy  Act  and  the  cases  as  submitted, 
that  the  Order  of  the  District  Judge  and  of  the  Re- 
feree be  set  aside  and  the  involuntary  petition  filed 
against  the  corporation  be  dismissed. 

Dated,  Tucson,  Arizona, 
October  12,  1966. 

Clague  a.  Van  Slyke, 

Attorney  for  Appellant. 


Certificate  of  Counsel 

I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Clague  A.  Van  Slyke. 
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Appendix 

United  States  Bankruptcy  Act: 

Section  130.  Eveiy  petition  shall  state — 

(7)     the  specific  facts  showing  the  need  for  relief 

under  this  chapter  and  why  adequate  relief  cannot  be 

obtained  under  Chapter  XI  of  this  Act. 

Section  141.  Upon  the  filmg  of  a  petition  by  a 
debtor,  the  judge  shall  enter  an  order  approving  the 
petition,  if  satisfied  that  it  complies  with  the  require- 
ments of  this  chapter  and  has  been  filed  in  good  faith, 
or  dismissing  it  if  not  so  satisfied. 

Section  143.  If  the  answer  of  a  debtor  shall  con- 
trovert any  of  the  material  allegations  of  the  petition, 
the  judge  shall,  as  soon  as  may  be,  determine,  without 
the  intervention  of  a  jury,  the  issue  presented  by  the 
pleadings  and  enter  an  order  approving  the  petition, 
if  satisfied  that  it  complies  with  the  requirements  of 
this  chapter  and  has  been  filed  in  good  faith  and  that 
the  material  allegations  are  sustained  by  the  proofs, 
or  dismissing  it  if  not  so  satisfied. 

Section  145.  If  any  issue  raised  in  an  answer  filed 
mider  section  136  or  137  of  this  Act  has,  after  hear- 
ing upon  notice  to  the  debtor,  creditors,  indenture 
trustees,  and  stockholders  entitled  to  controvert  the 
allegations  of  the  petition,  already  been  tried  and 
finally  determined  under  the  provisions  of  section  143 
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or  144  of  this  Act,  such  final  determination  shall  be 
conclusive  for  all  purposes  under  this  chapter. 

Section  146.  Without  limiting'  the  generality  of  the 
meaning  of  the  term  "good  faith",  a  petition  shall  be 
deemed  not  to  be  filed  in  good  faith  if — 

(2)  adequate  relief  would  be  obtainalile  by  a  deb- 
tor's petition  under  the  provisions  of  chai^ter  XI  of 
this  Act. 
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Appellees'  Brief 


INTRODUCTION 

References  to  the  Transcript  of  Record  are  indicated  as 
"TR"  with  appropriate  volume  indicated. 

We  do  not  believe  that  Appellant  has  made  any  effort 
to  comply  with  Rule  18(d)  with  respect  to  specification  of 
errors.  From  the  tenor  of  the  argument  advanced  by  Appel- 
lant, it  appears  that  Appellant  quarrels  with  Findings  13 
and  14  and  Conclusions  3  and  4  of  the  Special  Master 
adopted  by  the  Court. 

Appellant  filed  objections  to  Findings  13  and  14  but  did 
not  make  specific  objection  to  Conclusions  3  and  4.  Specifi- 
cation of  error  No.  1  is  a  false  statement  as  we  shall  point 
out.  That  portion  of  Appellant's  Sjaecification  of  Errors  set 
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forth  following  (2)  we  do  not  believe  to  be  any  specification 
of  error  whatsoever. 

SUPPLEMENTAL  STATEMENT  OF  FACTS 

Appellees  desire  to  suggest  some  clarification  and  amend- 
ment to  the  facts  as  stated  by  Appellant. 

The  mortgage  referred  to  on  page  4  of  Appellant's  Brief, 
covering  virtually  all  of  the  corporate  property,  secured 
a  note  to  the  First  Conmiercial  Bank  of  Chicago.  The  note 
and  mortgage  were  assigned  by  the  Imnk  to  Harold  F. 
Schwartz.  Following  the  institution  of  legal  proceedings 
to  foreclose  the  mortgage,  the  mortgage  was  purchased  by 
a  voluntary  group  from  Mr.  Schwartz  on  or  about  Decem- 
ber 3, 1963.  See  Exliibit  21  and  TR  v.  3,  pp.  55-57,  for  details 
of  this  transaction.  Appellant's  Brief  is  misleading  in  refer- 
ring to  this  group  of  persons  as  a  syndicate  since  through- 
out the  record  the  term  "syndicate  investors"  has  been  used 
to  describe  those  who  entered  into  contracts  similar  to 
Exhibits  4  and  6.  The  legal  title  to  the  note  and  mortgage  is 
held  by  Stewart  Title  &  Trust  of  Tucson  as  trustee  for  a 
group  of  co-owners  who  own  in  proportion  to  their  con- 
tribution. The  statement  that  there  are  three  stockholders 
in  the  corporation  is  not  supported  by  any  evidence  in  the 
case.  This  allegation  is  made  in  the  answer  of  the  debtor, 
but  no  evidence  whatsoever  was  offered  in  this  regard  and 
the  stock  record  of  the  company  was  not  produced.  See 
Finding  9  of  the  Special  Master,  TR  v.  1,  p.  47.  Counsel  has 
departed  from  the  record  to  state  that  the  deed  which  was 
filed  with  the  Clerk  of  the  Court  (not  with  the  trustee)  was 
a  conveyance  to  all  land  purchasers.  We  now  apologetically 
depart  from  the  record  to  state  to  the  Court  categorically 
that  this  statement  is  not  true.  In  the  deed  described,  fifty- 
three  of  the  lots  were  described  with  reference  to  unre- 
corded plats  so  that  they  have  no  effect  whatsoever  as  con- 
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veyances.  Tn  addition,  there  are  one  hundred  forty  lot  pur- 
chases fully  paid  up  that  have  received  nothing  at  all  under 
the  deed.  The  property  of  the  corporation  was  abandoned 
by  the  management  of  the  corporation  and  was  cared  for 
on  a  voluntary  basis  by  s>Tidicate  investors.  Real  property 
taxes  were  delinquent  for  a  jDeriod  of  about  three  years. 
Annual  reports  to  the  Arizona  Corporation  Commission 
were  not  made  so  the  corporation  was  threatened  with  revo- 
cation of  its  charter.  There  is  substantial  evidence  of  mis- 
appropriation or  misapplication  of  funds  by  management. 
Practically  all  of  the  assets  of  the  corporation  were  per- 
mitted to  suffer  a  foreclosure  action  which  was  forestalled 
by  the  voluntary  action  of  interested  parties.  See  Finding 
of  Special  Master  No.  9,  TR  v.  1,  p.  47. 

ANSWER  TO  ARGUMENT  I 

It  is  a  complete  answer  to  the  Specifications  of  Error  that 
Chapter  XI  relief  is  not  available  to  Appellees. 

Argument  I  consists  in  the  main  of  directing  the  Court's 
attention  to  those  cases  involving  a  choice  between  Chapter 

X  and  Chapter  XI  as  appropriate  proceedings.  Suffice  it  to 
say  that  the  Court  had  no  such  choice  in  these  proceedings 
since  no  Chapter  XI  petition  was  before  the  Court ;  and  in 
view  of  the  fact  that  the  original  petition  in  Chapter  X  was 
filed  in  July  of  1965,  it  appears  unlikely  that  one  will  ever 
be  filed.  If  counsel  wish  to  argue  to  the  Court  that  Chapter 

XI  proceedings  Avere  or  are  available  to  the  Appellees, 
counsel  is  attempting  to  mislead  the  Court.  Chapter  XI  is 
available  only  upon  the  voluntary  petition  of  the  debtor. 

The  fact  that  the  debtor  has  not,  and  evidently  will  not, 
seek  relief  under  Chapter  XI  should,  in  and  of  itself,  be 
enough  to  establish  that  Appellees  cannot  procure  adequate 
relief  except  under  Chapter  X.  This  point  is  made  by  Pro- 
fessor Moore,  6  Collier  on  Bankruptcy  (14th  Edition)  1034. 


We  quote: 

One  situation  may  prove  troublesome.  Cliai)t('r  XI  does 
not  authorize  creditors  to  initiate  proceedings;  only  a 
voluntary  proceeding  by  the  debtor  is  authorized.  Sup- 
pose then  that  the  debtor  cori)oration  has  taken  nr 
steps  under  Chapter  XI.  Does  that  fact,  coupled  witli 
the  creditors'  inability  to  invoke  Chapter  XI  show  that, 
so  far  as  the  petitioners  are  concerned,  adecjuate  reliel 
is  not  obtainable  under  Chapter  XI?  We  believe  the 
answer  is  in  the  affirmative,  but  that  it  will  rarely  be 
presented  in  such  a  bald  fashion. 

We  will  agree  with  Professor  Moore  that  such  a  situa- 
tion should  rarely  arise,  but  we  have  such  a  situation  here, 
We  have  here  such  a  case  in  which  the  debtor  corporation, 
which  is  unable  to  meet  its  debts  as  they  mature  and  in 
threatened  with  a  foreclosure  of  its  entire  property,  has 
failed,  and  evidently  proposes  to  continue  to  fail,  to  seek 
any  form  of  relief  under  the  Bankruptcy  Act. 

In  smnmary,  the  entire  argument  embodied  in  the  Appel- 
lant's Brief  under  Argument  I  has  no  application  herein. 
The  Court  does  not  have,  nor  has  it  ever  had,  an  opportun- 
ity to  make  any  selection  between  Chapter  X  and  Chapter 
XI  as  appropriate  remedies,  and  Chapter  XI  is  not  avail- 
able to  Appellees. 

ANSWER  TO  ARGUMENT  II 

Appellant  seeks  to  perpetuate  the  confusion  of  some  of 
the  earlier  casse  by  referring  to  Chapter  X  relief  as 
"drastic"  relief,  consistently  adverting  to  the  fact  that 
Appellant  has  only  three  stockholders  (a  fact  totally  un- 
supported in  the  record,  except  by  allegation  in  the  answer 
of  the  debtor  corporation),  and  generally  suggesting  to  the 
Court  that  Chapter  X  relief  should  be  denied,  summarizing 
in  what  they  choose  to  refer  to  as  the  "particular  cireum- 
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stances"  of  the  case  on  page  18  of  Appellant's  Brief.  We 
will  comment  on  this  summary  as  follows.  They  state  that 
tile  Court  knows  the  corporation  lias  three  stockholders. 
If  tlie  Court  has  any  such  knowledge,  it  is  unshared  l)y 
counsel,  as  jiointed  out  in  the  above  fact  statement.  Appel- 
lant blithely  ignores  the  riglits  of  the  syndicate  owners  as 
e(|uity  owners.  The  statement  that  the  purchasers  of  real 
estate  have  received  relief  by  delivery  of  a  deed  to  the 
truste  is  unsupported  in  the  record,  and  counsel  depart  from 
the  record  to  make  the  statement,  as  pointed  out  in  the 
above  fact  statement.  Tlie  statement  is  not  true. 

Further,  in  suggesting  that  petitioners  received  complete 
relief  by  the  deed,  counsel  for  Appellant  conveniently  ignore 
that  portion  of  the  indebtednesses  to  petitioners  as  follows : 
$200  for  water  paid  by  Hellwitz  (Exhibit  18) ; 
$400  for  water  paid  by  Moll  (Exhibit  19) : 
$200  for  water  paid  by  Moll  (Exhibit  20). 

It  is  a  gross  misstatement  to  suggest,  and  counsel  in  sum- 
mary appear  to  suggest,  that  the  deed  cured  the  rights  of 
everybody  except  syndicate  investors.  Counsel  overlooks 
the  following: 

Partial  pajmient  on  lots,  $23,540.50  (TR  v.  3,  pp.  42, 

43); 
MITC  lots  sold,  $54,956.95  (TR  v.  3,  p.  45) ; 
Deposits  on  houses  to  be  built,  including  furniture  de- 
posits, $77,830.67  (TR  v.  3,  p.  48) ; 
Loans  for  the  water  company  never  built,  $30,500.00 

(TRv.  3,p.  51); 
Deposits  for  water  service  never  given,  $7,535.67  (TR 

v.3,p.52); 
"Short  term"  loans  never  repaid,  $75,452.00  (TR  v.  3, 
pp.  52,  53). 

Next  they  suggest  to  the  Court  that  syndicate  investors 
have  filed  a  suit  in  the  state  courts  of  Arizona.  We  suppose 
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that  they  mean  to  suggest  that  the  declaratory  judgment 
suit  filed  by  some  of  the  syndicate  members  in  a  class  action 
gives  full  and  adequate  relief  to  the  creditors.  There  is  no 
specification  of  error  whatsoever  in  connection  with  the 
finding  of  the  Special  Master  and  of  the  Court  that  this 
declaratory  judgment  suit  did  not  afford  adequate  relief  to 
the  petitioners  herein.  Under  Arizona  law  relief  by  way  of 
a  state  court  receivership  is  ancillary  to  the  principal  relief 
sought.  Ferguson  v.  Superior-  Court,  76  Ariz.  31,  258  P.2d 
421.  We  cannot  believe  that  counsel  seriously  suggest  to  the 
Court  that  the  pending  action  affords  full  relief  to  peti- 
tioners. There  has  been  no  specification  of  error  sufficient  to 
raise  the  point. 

To  get  to  the  meat  of  the  argument,  we  would  suggest 
three  points  to  the  Court: 

A.  The  record  here  establishes  a  clear  case  for  Chapter 
X  relief  under  the  guide  lines  and  criteria  established  by  the 
United  States  Supreme  Court. 

B.  The  members  of  the  syndicate  herein  are  either 
cle  facto  stockholders  or  equity  owners  in  a  class  separate 
from  the  stockholders,  whose  rights  require  determination 
and  adjustment,  relief  available  only  in  a  Chapter  X  pro- 
ceeding. 

C.  Restating  a  point  raised  in  connection  with  Argu- 
ment I,  the  failure  of  the  corporation  to  seek  relief  under 
Chapter  XI  in  and  of  itself  establishes  Chapter  X  as  the 
only  adequate  remedy  available  to  petitioners. 

We  argue  these  points  in  order  as  follows : 
A.  The  confusion  in  the  earlier  cases  we  believe  largely 
attributable  to  the  fact  of  a  failure  of  understanding  that 
in  Chapter  X  a  new  remedy  was  established  in  the  Bank- 
ruptcy Court  for  cases  which  theretofore  could  be  handled 
only  through  the  intricate  mechanics  of  the  old  equity  re- 
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coiversllip  and  77(b)  of  the  Bankruptcy  Act.  Somehow  some 
courts  seemed  to  get  the  idea  that  it  was  available  only 
where  there  was  a  large,  publicly  held  corporation  in- 
volved. What  some  of  the  early  cases  seemed  to  overlook 
was  the  fact  that  a  Chapter  XI  court  has  the  right  only  to 
effect  a  composition  of  the  unsecured  claims,  and  that  if  it 
became  necessary  to  alter  with  the  rights  of  secured  credi- 
tors or  to  affect  the  interests  of  equity  owners  that  Chapter 
X  exclusively  offers  this  relief.  It  seems  to  us  that  any  con- 
fusion in  this  regard  should  have  been  put  to  rest  for  once 
and  for  all  in  the  decision  of  the  Supreme  Court  in  General 
Stores  Corp.  v.  SMensky  (1956),  350  U.S.  462,  76  S.Ct.  516, 
100  L.Ed.  550,  reaffirmed  by  a  unanimous  Supreme  Court 
in  Securities  and  Exchange  Commission  v.  American 
Trailer  Rentals  (1965),  379  U.S.  594,  85  S.Ct.  513,  13 
L.Ed.2d  510.  There  is  an  able  discussion  of  the  trend  of  the 
Supreme  Court  decisions  at  6  Collier  on  Bankruptcy  (14th 
Edition)  pp.  841-846.  As  pointed  out  therein,  the  Shlensky 
case  seemed  to  make  it  very  clear  that  the  choice  of  pro- 
ceedings rests  upon  the  feasibility  of  proceeding  under 
either  chapter  Avithout  regard  to  the  size  or  capital  struc- 
ture of  the  debtor.  As  we  have  pointed  out  above,  the  ques- 
tion of  choice  of  proceedings  is  not  before  the  Court,  but 
certainly  this  case  would  seem  to  put  at  rest  the  argument 
that  Chapter  X  is  a  "drastic"  remedy  as  suggested  by 
Appellant,  or  is  limited  only  to  corporations  with  largely 
held  stock  issues,  which  seems  to  be  the  innuendo  through- 
out the  Appellant's  Brief.  More  important,  we  believe  to  be 
tiie  criteria  which  have  been  set  forth  in  the  SMensky  case, 
supra  (350  U.S.  at  466,  76  S.Ct.  at  519,  100  L.Ed,  at  556), 
and  the  criteria  which  are  suggested  at  6  Collier  on  Bank- 
ruptcy (Uth  Edition)  p.  845. 

B.     A  point  blithely  ignored  in  Appellant's  Brief  is  the 
allegation  in  the  petition  referred  to  in  Finding  9  of  the 
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Special  Master,  (TR  v.  1,  p.  47),  witli  respect  to  the  status 
of  the  syndicate  investors.  The  form  of  syndicate  contract 
is  in  the  record  as  Exhibit  4.  See  also  Exhibit  0.  Tlie  case  of 
Reilly  v.  Clyne,  27  Ariz.  432,  234  Pae.  35,  decided  by  tlie 
Arizona  Snpreme  Court,  construing  the  Arizona  Constitu- 
tion, would  seem  to  establish  the  syndicate  investors  in  a 
class  as  de  facto  stockholders.  This  fact  should  give  the 
reorganization  court  no  trouble  in  the  light  of  Section 
106(3)  of  the  Bankruptcy  Act  (11  U.S.C,  Sec.  50fi(3)S 
which  carries  into  Chapter  X  the  broad  definition  of  corpo- 
ration embodied  in  Section  1(8)  of  the  Bankruptcy  Act 
(11  U.S.C,  Sec.  1(8)  ;^  but  regardless  of  whether  the  syndi- 
cate investors  are  de  facto  stockholders,  on  the  face  of  the 
contract  they  are  equity  owners  whose  interests  require 
determination  and  adjustment.  As  far  as  many  and  wide- 
spread investors  are  concerned,  the  original  petition  em- 
bodies the  allegation,  specifically  admitted  in  the  answer, 
that  syndicate  agreements  were  entered  into  with  approxi- 
mately 100  people  throughout  the  United  States  with  a 
total  investment  of  about  $300,000.  See  Finding  9  of  the 
Special  Master  (TR  v.  1,  p.  47),  to  which  there  is  no  specifi- 
cation of  error,  and  sunnnary  of  syndicate  investors  em- 
bodied in  Exhibit  8.  Of  particular  interest  are  the  criteria 
suggested  at  6  Collier  on  Bankruptcy  (14th  Edition),  p. 
845,  which  the  author  suggests  as  factors  of  "extreme  im- 
portance" in  passing  upon  the  desirability  of  Chapter  X 
relief.  Going  through  these  in  order,  we  suggest  their  appli- 
cability to  this  case  as  follows: 
Substantial  Evidence  of  Misappropriation: 
The  Court's  attention  is  invited  to  Finding  10(d)  of  the 
Findings  of  the  Special  Master  (TR  v.  1,  p.  48),  to  whicli 


1.  See  Appendix  B. 

2.  See  Appendix  B. 
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there  is  no  specification  of  error,  pointing;  ont  the  fact  that 
one  Howard  Indies,  wlio  appears  to  be  an  officer  in  the  cor- 
poration, Avas  paid  a  sum  in  excess  of  $195,000  from  the 
])eriod  19r)9  tliroimh  1963  on  a  personal  account,  the  pay- 
ments appearing  to  have  been  made  for  personal  expenses, 
such  as  alimony,  schooling  for  the  children,  unvouchered 
credit  card  expenses  and  the  like. 
Going  to  the  next  criterion  suggested: 
Evidence  of  a  Need  for  New  Management: 
The  Court's  attention  is  invited  to  Finding  10  of  the 
Special  Master   (TR  1,  pp.  47-49),  to  which  there  is  no 
specification  of  error,  setting  forth  facts  indicating  either 
j)oor  management  or  a  total  lack  of  management. 
Proceeding  to  the  next  criterion  suggested: 
The  Evidence  of  a  Need  for  a  Thorough  Examinution 
by  a  DisUnterested  Trustee: 

We  suggest  to  the  Court  a  perusal  of  Finding  5  (TR  v. 
1,  p.  46),  Finding  9  (TR  v.  1,  p.  47),  and  Finding  10  (TR 
V.  1,  ])p.  47-49),  to  which  there  is  no  specification  of  error, 
pointing  out  the  entire  absence  of  any  intelligent  manage- 
ment whatsoever.  We  respectfully  submit  to  the  Court 
that  the  case  at  hand  meets  the  criteria  suggested  by  the 
Supreme  Court,  and  we  believe  it  to  be  most  obvious  that 
no  other  review  is  available.  Even  if  Chapter  XI  relief 
were  available  to  the  Appellees,  which  it  is  not,  we  believe 
it  too  plain  for  argument  that  a  composition  of  unsecured 
debt  is  no  answer  to  these  problems. 

In  the  Shlensky  (supra)  case  the  Supreme  Court  pointed 
out  (350  U.S.  at  466,  76  S.Ct.  at  519,  100  L.Ed,  at  556)  the 
following  as  "typical  instances"  where  Chapter  X  provides 
the  more  adequate  remedy : 

The  character  of  the  debtor  is  not  the  controlling  con- 
sideration in  a  choice  between  c.  X  and  c.  XI.  Nor  is 
the  nature  of  the  capital  structure.  *  *  *  The  essential 
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difference  is  not  between  the  small  company  and  th( 
large  companj-  hut  hetween  the  needs  to  be  served. 

Readjustment  of  all  or  a  part  of  the  debts  of  an  in 
solvent  company  without  sacrifice  by  the  stockholder; 
may  violate  the  fundamental  principle  of  a  fair  an< 
equitable  plan  *  *  *  as  the  United  States  Realty  Co 
case  emphasizes. 

Readjustment  of  the  debt  structure  of  a  company  with 
out  more  may  be  inadt^quate  unless  there  is  also  ai 
accounting  by  the  management  for  misdeeds  whicl 
caused  the  debacle. 

Readjustment  of  the  debts  may  be  a  minor  problen 
compared  with  the  need  for  new  management.  "Withou 
a  new  management  today's  readjustment  may  be  i 
temporary  moratorium  before  a  major  collapse. 

The  facts  of  this  case  bring  it  squarely  within  each  on( 
of  these  "tj^oical  instances." 

C.  We  would  like  to  reiterate  the  answer  set  forth  t( 
the  Appellant's  Argument  I,  calling  attention  of  the  Cour 
to  the  fact  that  only  Chapter  X  relief  is  available  to  thes< 
Appellees,  who  must  proceed  on  an  involuntary  basis  sinc< 
the  company  refuses  to  do  anything  about  its  own  problems 

We  sunmiarize  the  argument  as  follows: 

1.  There  is  no  question  before  the  Court  as  to  an} 
choice  between  Chapter  X  and  Chapter  XL  Xo  Chapter  X. 
petition  has  been  filed,  and  Chapter  XI  relief  is  not  avail 
able  to  these  petitioners. 

2.  A  simple  composition  of  the  unsecured  debt  wouk 
be  grossly  inadequate  relief  as  far  as  other  creditors,  stock 
holders  and  investors  are  concerned. 

3.  The  facts  of  this  case  bring  it  squarely  M-ithin  th< 
criteria  suggested  by  the  text  writers  and  by  the  Suprem* 
Court  of  the  United  States  as  to  the  propriety  and  desir 
ability  of  Chapter  X  relief. 
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CONCLUSION 

We  suggest  to  the  Court  that  this  appeal  is  devoid  of 
merit  and  that  no  right  or  interest  of  Appellant  if?  being 
served  by  tliisf  a])peal.  We  share  the  incredulity  of  the  Spe- 
cial Ma-ster  hearing  the  petition  evidenced  by  hij?  conver- 
sation with  counsel  for  Ap]>Hllant  at  the  conclusion  of  the 
hearing  : 

The  Refebee:  I'm  curious,  Mr.  Van  Slyke,  -nhen  you 
answer  for  the  corporation  asking  that  the  j^etition  be 
dismissed,  tljat  the  viedence  (sic)  here  shows  that  it's 
been  abandone<l.  no  taxes  have  been  f>aid,  what  doei? 
this  cori)oration  intend  to  do  if  it  is  dismii^sed? 

^Ir.  Yaj:  Slvke  :  I'm  not  in  a  position  to  answer  that, 
if  the  Court  please. 

The  Refekee:  Well,  it  seems  to  me  that  somebody 
should  be  here  in  support  of  the  petition  to  dismiss 
and  state  the  reasons  why. 

Mr.  Va>-  Slyke:  The  Court  might  be  right,  but  I'm 
not  in  a  position  to  answer  that  or  produce  anyone. 

The  Referee:  Tt  would  seem  to  me  that  this  debtor 
corporation  ought  to  be  here  trying  to  take  advantage 
of  some  reorganization  proceeding  rather  than  let  all 
its  participating  parties,  their  money  go  down  the 
drain. 

I  just  don't  understand  the  theory  back  of  the  contest 
by  the  debotr  (sic).  And  you  have  no  ans^ver? 

Mr.  ^'AN  Sltke  :  I  have  no  answer.  (TR  v.  3,  p.  138, 
line  20  to  p.  139,  line  16) 

We  find  no  single  case  or  authority  cited  in  AjipeUant's 
Brief  supfiorting  its  position  as  applied  to  this  case.  AYe 
are  constrained  to  believe  that  the  appeal  has  been  inter- 
posed for  delay  in  the  interest  of  one  or  more  individual 
stocktiolders  who  would  rather  see  the  company  and  its 
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difference  is  not  between  the  small  company  and  the 
large  company  but  between  the  needs  to  l)e  served. 

Readjustment  of  all  or  a  part  of  the  debts  of  an  in- 
solvent company  without  sacrifice  by  the  stockholders 
may  violate  the  fundamental  principle  of  a  fair  and 
equitable  plan  *  *  *  as  the  United  States  Realty  Co. 
case  emphasizes. 

Readjustment  of  the  debt  structure  of  a  company  with.- 
out  more  may  be  inadequate  unless  there  is  also  an 
accounting-  by  the  management  for  misdeeds  which 
caused  the  debacle. 

Readjustment  of  the  debts  may  be  a  minor  problem 
compared  Avith  the  need  for  new  management.  "Without 
a  new  management  today's  readjustment  may  be  a 
temporary  moratorium  before  a  major  collapse. 

The  facts  of  this  case  bring  it  squarely  within  each  one 
of  these  "typical  instances." 

C.  We  would  like  to  reiterate  the  answer  set  forth  to 
the  Appellant's  Argument  I,  calling  attention  of  the  Court 
to  the  fact  that  only  Chapter  X  relief  is  available  to  these 
Appellees,  Avho  must  proceed  on  an  involuntary  basis  since 
the  company  refuses  to  do  anything  about  its  own  problems. 

We  sunmiarize  the  argument  as  follows: 

1.  There  is  no  question  before  the  Court  as  to  any 
choice  between  Chapter  X  and  Chapter  XI.  No  Chapter  XI 
petition  has  been  filed,  and  Chapter  XI  relief  is  not  avail- 
able to  these  petitioners. 

2.  A  simple  composition  of  the  unsecured  debt  would 
be  grossly  inadequate  relief  as  far  as  other  creditors,  stock- 
holders and  investors  are  concerned. 

3.  The  facts  of  this  case  bring  it  squarely  within  the 
criteria  suggested  by  the  text  writers  and  by  the  Supreme 
Court  of  the  United  States  as  to  the  propriety  and  desir- 
ability of  Chapter  X  relief. 
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CONCLUSION 

AVe  suggest  to  the  Court  that  this  appeal  is  devoid  of 
merit  and  tliat  no  right  or  interest  of  Appellant  is  being 
served  by  this  a])peal.  We  share  the  incredulity  of  the  Spe- 
cial ]\Iaster  hearing  the  petition  evidenced  by  his  conver- 
sation with  counsel  for  Appellant  at  the  conclusion  of  the 
hearing: 

The  Keff.rkk  :  T'ni  curious,  Mr.  Van  Slyke,  when  you 
answer  for  the  corporation  asking  that  the  petition  be 
dismissed,  that  the  viedence  (sic)  liere  shows  that  it's 
been  abandoned,  no  taxes  have  been  paid,  w^hat  does 
this  corporation  intend  to  do  if  it  is  dismissed? 

Mr.  Van  Slyke  :  I'm  not  in  a  position  to  answer  that, 
if  the  Court  please. 

The  Eeferee:  Well,  it  seems  to  me  that  somebody 
should  be  here  in  support  of  the  petition  to  dismiss 
and  state  the  reasons  why. 

Mr.  Van  Slyke:  The  Court  might  be  right,  but  I'm 
not  in  a  position  to  answer  that  or  produce  anyone. 

The  Referee:  It  would  seem  to  me  that  this  debtor 
corporation  ought  to  be  here  trying  to  take  advantage 
of  some  reorganization  proceeding  rather  than  let  all 
its  participating  parties,  their  money  go  down  the 
drain. 

I  just  don't  understand  the  theory  back  of  the  contest 
by  the  debotr  (sic).  And  you  have  no  answ^er? 

Mr.  Van  Slyke:  I  have  no  answer.  (TR  v.  3,  p.  138, 
line  20  to  p.  139,  line  16) 

We  tind  no  single  case  or  authority  cited  in  Appellant's 
Brief  supporting  its  position  as  applied  to  this  case.  We 
are  constrained  to  believe  that  the  appeal  has  been  inter- 
posed for  delay  in  the  interest  of  one  or  more  individual 
stockholders  who  would  rather  see  the  company  and  its 
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creditors  "go  down  the  drain"  than  lose  control.  Certainly 
the  Appellant-debtor  is  receiving  no  benelit  by  this  appeal. 

Kespectfully  submitted, 

Charles  D.  McCarty 

1110  Phoenix  Title  Building 
Tucson,  Arizona 

Attorney  for  Appellees 


I  certify  that,  in  connection  with  the  preparation  of  this 
brief,  I  have  examined  Rules  18  and  19  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in  my 
opinion,  the  foregoing  brief  is  in  full  compliance  with  those 
rules. 

Charles  D.  McCarty 


(Appendices  Follow) 


Appendix  A 

INDEX  TO  EXHIBITS 

Appellant  has  not  complied  with  Rule  18  2  (f).  Accord- 
ingly, for  the  convenience  of  the  Court,  the  following  is  an 
index  of  the  identification,  offer  and  admission  of  the  ex- 
hibits referred  to  in  this  brief.  All  page  references  are  to 
TR  V.  3. 

Exhibit  Identified  Offered  Received 

4 p.  21  p.  22  p.  22 

6 p.  23  p.  23  p.  24 

8 p.  28,  29  p.  77  p.  77 

18 p.  101  p.  101  p.  101 

19 p.  108  p.  108  p.  109 

20 p.  110  p.  Ill  p. 112 

21 p.  115  p.  115  p.  116 


2  Appeiidix 

Appendix  B 

STATUTES  CITED 

Section  1(8)  of  the  Bankruptcy  Act  [11  U.S.C.  1(8)]. 

1.     Meaning  of  ivords  and  phrases 

The  words  and  phrases  used  in  this  title  and  in  proceedings 
pursuant  hereto  shall,  unless  the  same  be  inconsistent  with 
the  context,  be  construed  as  follows : 

*  *  *  (8)  "Corporation"  shall  include  all  bodies  having  any 
of  the  powers  and  privileges  of  private  corporations  not 
possessed  by  individuals  or  partnerships  and  shall  include 
partnership  associations  organized  under  laws  making  the 
capital  subscribed  alone  responsible  for  the  debts  of  the 
association,  joint-stock  companies,  unincorporated  compa- 
nies and  associations,  and  any  business  conducted  by  a 
trustee  or  trustees  wherein  beneficial  interest  or  ownership 
is  evidenced  by  certificate  or  other  written  instrument;  *  *  * 

Section  106(3)  of  the  Bankruptcy  Act  [11  U.S.C.  506(3)] : 

506.    In  general 

For  the  purposes  of  this  chapter,  unless  inconsistent  with 
the  context — 

*  *  *  (3)  "corporation"  shall  mean  a  corporation,  as  defined 
in  this  title,  which  could  be  adjudged  a  bankrui)t  under  this 
title,  and  any  railroad  corporation  excepting  a  railroad  cor- 
poration authorized  to  file  a  petition  under  section  205  of 
this  title;  *  *  * 
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No.  20,841 


IN  THE 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


In  the  Matter  of 

Desert  Diet  De\:elopment  Corporation, 

Debtor. 


Desert  Diet  Development  Corporation,      , 

Appellant, 


vs. 


Charles  W.  Herbert,  Walter  T.  Moll, 

and  Melvin  Hellwitz, 

Appellees. 


On  Appeal  from  the  United  States  District  Court 
for  the  District  of  Arizona 

REPLY  BRIEF  FOR  APPELLANT 


The  Appellant  sets  forth  below  limited  comments 
on  the  arguments  previously  made  by  ]Doth  the  Appel- 
lant and  Appellees. 


ARGUMENT  I— ADEQUATE  RELIEF 

The  fact  that  the  iDetitioners  could  not  file  an  **  in- 
voluntary Chapter  XI"  seems  to  be  the  Appellees' 
ground  for  argument  that  the  usual  tests  of  ' '  adequate 
relief"  do  not  apply.  No  citations  were  offered  in 
support  of  the  proposition. 

The  Court  is  referred  again  to  Securities  and  Ex- 
change Commission  v.  American  Trailer  Rentals  Co., 
85  S.  Ct.  513,  379  U.S.  594  (1965),  13  Law  Ed.2d  510 
at  516.  The  Court  of  Appeals  commented, 

''Since  the  gTanting  of  the  motion  rests  in  the 
discretion  of  the  [district]  court,  while  we  think 
it  is  a  borderline  case,  it  does  not  appear  that  the 
Securities  and  Exchange  Commission  [as  the 
petitioners  in  the  case  at  Bar]  has  shoivn  adequate 
relief  is  not  obtainable  in  Chapter  XI  proceedings. 


At  page  518 : 

"Congress  has  made  it  quite  clear  that  Chapters 
X  and  XI  are  not  alternate  routes  ...  a  Chapter 
X  petition  may  not  be  filed  imless  '  adequate  relief 
is  not  obtainable  imder  Chapter  XI." 

It  is  the  Appellant's  contention  that  the  petitioners 
failed  completely  in  this  essential  item  of  proof. 


ARGUMENT  H— DRASTIC  RELIEF 

It  is  the  position  of  the  Debtor  that  the  relief  re- 
quested by  the  petitioners  is  drastic.  To  ask  that  a 
corporation    ])e    completely    re-organized    to    secure 


issuance  of  deeds  to  land  purchasers  and  to  determine 
if  a  **  profit"  is  available  to  distribute  to  syndicate 
holders  is,  in  the  opinion  of  counsel,  a  drastic  step. 
To  place  this  power  in  the  hands  of  the  Court  without 
strict  controls  seems  to  be  beyond  the  scope  of  the 
authority  set  forth  in  those  cases  cited  in  the  Appel- 
lant's Opening  Brief. 

The  Appellees  refer  to  Reilhj  v.  Clyne,  27  Ariz.  432, 
234  Pac.  35,  which  would  '^seem  to  establish  the  syndi- 
cate investors  as  de  facto  stockholders".  This  issue  has 
not  been  adjudicated  and  is  not  before  the  Court  at 
the  present  time.  The  fact  camiot  be  disregarded  that 
the  syndicate  holders  are  m  fact  one  and  the  same  with 
the  Stewart  Title  and  Trust  Company  Trust,  wliich 
owns  the  mortgage  on  the  realty  in  question. 


COMMENTS   ON  APPELLEES'    "CONCLUSION" 

The  Appellees  in  their  "conclusion"  on  page  11  of 
their  brief  refer  to  the  fact  that  the  Debtor  corpora- 
tion, through  its  counsel,  produced  no  witnesses  at  the 
hearings  and  did  not  wish  to  taJke  ''advantage  of  some 
re-organization  proceeding  rather  than  let  all  its  par- 
ticipating parties,  their  money  go  down  the  drain". 

The  position  of  the  corporation  is  far  from  the 
''conclusion"  drawn  by  the  Appellees  that  the  corpo- 
ration intends  to  "go  do^^^l  the  drain."  The  corpora- 
tion is  before  the  Court,  protecting  its  legal  rights, 
and  insisting  that  drastic  remedies  are  being  applied 
to  it  for  which  there  is  no  necessity. 


The  Court's  attention  is  called  to  Findings  of  Fact 
Nos.  7,  8,  and  9,  which  show  that  the  corporation  has 
substantial  equity.  The  corporation  feels  that  the  pro- 
cedure it  is  following  is  in  the  best  interests  of  all 
parties.  The  efforts  of  the  Appellees  to  second  guess 
the  corporation  appears  to  be  obvious. 


CONCLUSION 

It  is  respectfully  submitted  that  imder  Chapter  X 
of  the  Bankniptcy  Act  and  the  cases  as  submitted, 
that  the  Order  of  the  District  Judge  and  of  the 
Referee  be  set  aside  and  the  involuntary  petition  filed 
against  the  corporation  be  dismissed. 

Dated,  Tucson,  Arizona, 
December  22,  1966. 

Clague  a.  Van  Slyke, 
Attorney  for  Appellant. 


Certificate  of  Counsel 
I  certify  that,  ini  comiection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Clague  A.  Van  Slyke, 
Attorney  for  Appellant. 
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Title  Insurance  and  Trust  Company,  Executor  of 
the  Estate  of  Ludwig  G.  B.  Erb,  Deceased, 

Appellant, 
vs. 

The  United  States  of  America. 


APPELLANT'S  OPENING  BRIEF. 


Statement  of  Procedure. 

The  plaintiff-appellant  sued  in  the  District  Court  for 
the  Southern  District  of  California,  Central  Division, 
for  the  recovery  of  Estate  Tax  and  interest  assessed  by 
defendant-appellee  and  paid  under  protest.  Plaintiff- 
appellant  contended  that  it  was  entitled  to  a  deduction  in 
the  amount  of  certain  charitable  bequests  to  tax-exempt 
charitable  institutions.  In  said  action  plaintiff-appellant 
also  sought  a  further  recovery  based  on  the  deductibility 
of  its  reasonable  attorneys'  fees  incurred  in  bringing 
the  action  and  presenting  the  preceding  Claim  for  Re- 
fund and  related  matters. 

On  January  12.  1966,  the  District  Court  (per  Hon- 
orable Harry  C.  Westover)  awarded  a  Summary  Judg- 
ment upon  defendant-appellee's  motion.  Said  Summary 
Judgment  determined  that  appellee  is  not  entitled  to  a 
deduction  on  account  of  the  charitable  bequests  but  pro- 
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vided  for  the  retention  of  jurisdiction  by  the  Court  to 
determine  the  amount  of  any  deduction  for  "attorneys' 
fees  and  expenses  incurred  in  connection  with  contest- 
ing' the  deficiency  assessed  and  prosecuting-  the  Claim 
for  Refund  in  this  action,  including  any  appeal  from 
this  Judgment,  upon  proof  thereof  to  the  Court"  [R. 
204-205]. 

Statement  of  Jurisdiction. 

The  basis  of  jurisdiction  in  this  case  is  the  fact  that 
it  arises  under  the  laws  of  the  United  States.  Jurisdic- 
tion and  venue  of  the  cause  in  the  District  Court  were 
conferred  by  Title  28  United  States  Code,  Sections 
1346(a)(1)  and  1402(a)(2)  and  Title  26  United 
States  Code,  Section  7422.  This  Court  has  jurisdiction 
to  consider  this  appeal  pursuant  to  Title  28  United 
States  Code,  Section  1291  because  the  Summary  Judg- 
ment appealed  from  is  a  final  decision  of  a  United 
States  District  Court. 

The  pleadings  and  facts  which  disclose  the  basis  upon 
which  it  is  contended  that  the  District  Court  had,  and 
this  Court  has,  jurisdiction  are  as  follows:  the  Com- 
plaint alleges  that  on  or  about  October  20,  1959,  plain- 
tiff-appellant, as  Executor  of  the  Estate  of  Ludwig 
G.  B.  Erb,  deceased,  filed  a  Federal  Estate  Tax  Return 
(Treasury  Department  Form  706)  with  the  District 
Director  of  Internal  Revenue  at  Los  Angeles,  Califor- 
nia; that  the  amount  of  estate  tax  reflected  on  the  re- 
turn as  due  was  paid  when  said  return  was  filed;  that 
a  deficienc}^  of  $92,669.58  was  assessed  against  plain- 
tiff-appellant on  or  about  October  5,  1962  by  the  In- 
ternal Revenue  Service;  that  on  December  28.  1962 
and  February  18,  1963  said  deficiency  plus  interest 
thereon  was  paid  by  plaintiff-appellant  under  protest; 
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that  on  or  about  November  12,  1963  plaintiff-appel- 
lant filed  a  Claim  for  Refund  with  the  District  Director 
of  Internal  Revenue;  that  on  or  about  February  6,  1964 
the  Commissioner  of  Internal  Revenue  rejected  said 
Claim  for  Refund  in  its  entirety;  that  said  District  Di- 
rector of  Internal  Revenue  wrongfully  has  collected 
from  plaintiff-appellant  the  sum  of  $81,742.54  plus  in- 
terest thereon. 

On  September  2,  1965,  defendant-appellee  filed  in 
the  United  States  District  Court  for  the  Southern  Dis- 
trict of  California,  Central  Division,  its  Notice  of  Mo- 
tion and  Motion  for  Summary  Judgment.  On  Novem- 
ber 8,  1965  said  District  Court  (per  Honorable  Harry 
C.  Westover)  filed  a  Memorandum  of  Decision  ordering 
judgment  for  defendant-appellee.  On  January  12,  1966 
and  January  13,  1966,  respectively,  the  Summary  Judg- 
ment herein  appealed  from  was  lodged,  filed  and  entered. 
On  February  11,  1966  appellant  herein  timely  filed  its 
Notice  of  Appeal. 

Statement  of  the  Case. 
1.     The  Facts. 

Ludwig  G.  B.  Erb  (hereinafter  referred  to  as  "Lud- 
wig")  was  born  on  November  3,  1875.  He  died,  a  resi- 
dent of  Los  Angeles  County,  California,  on  July  31, 
1958  at  the  age  of  eighty-two  years  [R.  63,  196]. 
Ludwig  had  married  Emma  Erb  (hereinafter  "Emma") 
in  1898.  They  had  no  children.  Emma  followed  Ludwig 
in  death  on  August  31,  1962;  at  her  death  she  was 
eighty-seven  years  old  [R.  196-197]. 

Ludwig  had  originally  been  engaged  in  the  motion 
picture  business  until  his  retirement  in  about  1927. 
Thereafter  he  managed  his  investments  but  was  not 
otherwise  actively  engaged  in  business  [R.  152]. 


During  the  latter  twenty-five  years  of  their  mar- 
riage, the  Erbs  lived  very  conservative  lives.  Although 
their  combined  estates  had  a  value  in  excess  of  $1,- 
800,000.00,  they  never  owned  a  high-priced  automobile 
and  lived  in  a  partially-furnished  apartment  renting  for 
$375.00  per  month.  Emma  continued  to  reside  in  the 
same  apartment  until  her  death.  They  seldom  entertained 
or  had  visitors.  They  took  no  trips  abroad  during  their 
marriage,  although  after  Ludwig's  death  Emma  visited 
Honolulu  in  1959,  1960  and  1961  [R.  144-145]. 

Emma  owned  no  jewelry  except  costume  jewelry 
worth  $20.00.  She  owned  one  fur  jacket  valued  at 
$200.00.  When  Ludwig  died  his  funeral,  arranged  by 
Emma,  cost  but  $454.15  [R.  145.  199]. 

Under  date  of  April  20,  1942  Ludwng,  by  a  Declara- 
tion of  Trust,  created  an  inter  vivos  trust.  No.  P-10551 
which  named  appellant  Title  Insurance  and  Trust  Com- 
pany  (hereinafter  "T.I.")   as  trustee    [R.  64,   197]. 

Generally  said  trust  provided  that  the  income  from 
the  corpus  was  to  be  distributed  to  Ludwig  during  his 
lifetime,  and  upon  his  death,  in  the  event  that  Emma 
survived  him,  to  Emma  during  her  lifetime.  Said  trust 
further  provided  that,  upon  the  death  of  both  Ludwig 
and  Emma,  after  certain  distributions  of  corpus,  the 
income  from  the  remaining  corpus  should  be  distributed 
to  certain  named  individuals  and,  upon  the  death  of  said 
persons,  the  trust  should  terminate  and  the  corpus 
then  existing  should  be  divided  among  the  following 
named  six  charitable  institutions :  Goodwill  Industries 
of  Southern  California ;  Hathaway  Home  for  Children ; 
McKinley  Home  for  Boys ;  Braille  Institute  of  America. 
Inc.;  Salvation  Army  of  California;  and  Pacific  Home 
[R.  64,  197]. 


On  January  8,  1947  said  Declaration  of  Trust  was 
amended  in  certain  particulars  not  pertinent  to  the  issues 
in  this  action  [R.  65,  198]. 

The  Declaration  of  Trust,  in  its  original  form  con- 
tained Section  Six  which  provided : 

"If  at  any  time  or  times  during  the  life  of  this 
Trust,  the  Trustor — and  after  his  death,  the  said 
Emma  Erb  if  she  shall  survive  him — shall  be  in 
want  of  additional  moneys  for  reasonable  support, 
care  and  comfort,  or  for  expenses  of  accident,  ill- 
ness or  other  misfortune,  in  each  such  case  of  a 
want,  it  shall  be  the  duty  of  the  Trustee — upon 
receipt  by  it  of  evidence  satisfactory  and  conclu- 
sive of  such  want — to  pay  to,  or  to  use,  or  to  apply, 
or  to  expend  for  the  said  Trustor  or  his  said  wife, 
as  the  case  may  be,  such  portion  or  portions  of  the 
corpus  of  this  trust  estate,  up  to  and  including 
the  whole  thereof,  as  the  Trustee  may  deem  neces- 
sary to  meet  such  want."   [R.  64-65,  197-198]. 

In  November,  1954,  Ludwig  consulted  a  long-time 
friend.  Attorney  Henry  G.  Bodkin,  about  the  prepara- 
tion of  a  new  Will  and  a  review  of  the  once-amended 
Declaration  of  Trust  [R.  143].  As  appears  in  Bod- 
kin's affidavit : 

"At  that  time,  Mr.  Erb  stated  to  me  that,  al- 
though Mrs.  Erb  had  a  substantial  estate  of  her 
own,  he  was  particularly  interested  in  being  as- 
sured that  she  would,  in  the  event  of  his  death, 
be  fully  protected  and  assured  of  having  sufficient 
funds  to  live  out  her  life  in  the  manner  to  which 
she  had  been  accustomed. 

"Upon  examining  the  Declaration  of  Trust  and 
noting  the  language  of   SECTION   SIX   thereof 


(the  power  of  invasion  clause)  I  recalled  and 
recounted  to  Mr.  Erb  a  prior  experience  of  mine 
involving  a  trust  in  which  the  trustee  was  Title  In- 
surance and  Trust  Company.  As  I  told  Mr.  Erb, 
in  that  instance  the  Title  Company  had  refused 
to  consider  legal  expenses  of  a  trust  beneficiary, 
incurred  in  successfully  obtaining  her  restoration 
to  competency  and  termination  of  guardianship  as 
necessities  which  it  could  pay  with  trust  funds.  I 
told  Mr.  Erb  that  Title  Insurance  like  most  cor- 
porate trustees,  was  a  very  conservative  trustee 
and  that  in  order  to  be  certain  that  Mrs.  Erb 
would  be  assured  of  sufficient  money  to  live  in  her 
accustomed  manner,  perhaps  some  revision  of 
ARTICLE  SIX  of  the  Trust  should  be  considered. 
Mr.  Erb  stated  that  he  did  not  want  Mrs.  Erb  to 
be  in  a  position  to  use  money  from  the  Trust  for 
frivolous  purposes  but  did  want  to  be  certain  that 
the  trustee  would  have  ample  power  to  see  that  her 
reasonable  wants  and  needs  were  provided. 

"I  also  expressed  my  concern  to  Mr.  Erb  that, 
in  view  of  the  language  of  SECTION  SIX,  as  it 
then  existed,  the  trustee's  right  or  power  to  invade 
the  corpus  was  dependent  upon  the  trustee's  having 
received  'evidence  satisfactory  and  conclusive  of 
(Emma's)  such  want.'  Upon  my  advice,  the  elimi- 
nation of  this  phrase  was  authorized  by  Mr.  Erb. 

"While  discussing  Mr.  Erb's  Will,  I  recom- 
mended that,  in  order  to  obtain  the  benefit  of  the 
marital  deduction,  his  Trust  be  amended  and  his 
Will  drawn  so  that  Mrs.  Erb  would  receive 
half  of  the  estate  outright  or  at  least  a  power  of 
appointment   over   one-half   of   the   Trust   corpus. 
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I  further  recommended  to  him  that  as  to  the  re- 
maining half  of  the  Trust  corpus,  Mrs.  Erb  have 
the  income  for  Hfe,  but  no  power  of  appointment. 
Mr.  Erb  decHned  to  accept  my  advice  in  these  re- 
spects, and  thereby  substantially  reduce  the  taxes 
payable  upon  his  death.  He  stated  that  he  simply 
wanted  to  be  sure  that  his  wife  was  adequately 
provided  for  after  his  death  and  that  the  charities 
likewise  received  their  allotted  shares  of  the  trust 
estate.  He  therefore  did  not  authorize  the  revision 
of  the  Trust  and  drafting  of  a  Will  as  would  give 
Mrs.  Erb  a  power  of  appointment  over  any  part 
of  his  estate  or  Trust."  [R.  143-145]. 

Bodkin  thereafter  prepared  a  further  amendment  to 
said  Declaration  of  Trust  which  was  executed  on  Jan- 
uary 4,  1955,  and  which  modified  the  language  of  Sec- 
tion Six  in  certain  respects  to  read  as  follows : 

"If  at  any  time  or  times  during  the  life  of  this 
trust,  the  Trustor — and  after  his  death,  the  said 
EMMA  ERB,  if  she  shall  survive  him— shall  be 
in  want  of  additional  moneys  for  reasonable  sup- 
port, care  and  comfort,  or  for  expenses  of  accident, 
illness  or  other  misfortune,  or  for  any  purpose 
whatsoever,  whether  included  in  the  foregoing  clas- 
sification or  not;  in  such  case  of  want  or  need  it 
shall  be  the  duty  of  the  Trustee,  in  its  sole  uncon- 
trolled discretion,  to  pay  to  or  to  use  or  to  apply  or' 
to  expend  for  the  said  Trustor  or  EMMA  ERB, 
his  said  wife,  as  the  case  may  be,  such  portion  or 
portions  of  the  corpus  of  this  trust  estate,  up  to  and 
including  the  whole  thereof,  as  the  Trustee  may 
deem  necessary  to  meet  such  want."  [R.  65-66, 
198]. 
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After  Liidwig  discussed  the  amendment  with  H.  L. 
Sheldon,  T.  I.'s  Trust  Officer  in  charge  of  Trust  P- 
10551,  Ludwig  and  officers  of  T.  I.  executed  the  said 
amendment  on  January  4,  1955.  Sheldon  averred  in  his 
affidavit  as  follows: 

'T  discussed  with  Mr.  Erb  and  his  attorney, 
Henry  G.  Bodkin,  the  reasons  for  the  changes  in 
the  language  of  said  SECTION  SIX  of  said  Trust 
instrument  at  or  about  the  time  of  the  making  of 
said  amendment. 

"Based  upon  my  understanding  and  interpreta- 
tion of  said  SECTION  SIX,  as  amended,  and  of 
Mr.  Erb's  intentions  which  prompted  the  amend- 
ment, I  would  not  have  invaded  the  corpus  of  said 
trust  for  the  benefit  of  Mrs.  Erb  unless  said  in- 
vasion was  reasonably  necessary  to  permit  Mrs. 
Erb  to  live  in  the  manner  to  which  she  had  been 
accustomed  prior  to  Mr.  Erb's  death  and  then,  only 
if  Mrs.  Erb  did  not  have  sufficient  funds  available 
from  other  sources  to  pay  the  costs  of  supporting 
and  maintaining  her  in  such  manner. 

"As  said  SECTION  SIX  was  understood  by  me, 
as  the  Officer  in  charge  of  said  Trust,  invasion  of 
corpus  was  not  intended  to  be  authorized  for  any 
purpose  other  than  such  reasonable  expenses  as 
might  be  incurred  in  permitting  Mrs.  Erb  to  be 
supported,  maintained,  cared  for  and  enjoy  such 
comforts  as  she  had  during  the  lifetime  of  Mr. 
Erb."  [R.  150-151]. 

A  few  days  before  the  Trust  was  amended,  on  Decem- 
ber 28,  1954,  Ludwig  executed  his  last  Will.  This  testa- 
ment, admitted  to  probate,  named  T.  I.  as  Executor  and 
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.q-ave  the  residue  of  Ludwig's  estate  to  T.  I.  to  be  held 
as  a  part  of  said  Trust  No.  P-10551  [R.  66,  199]. 

At  the  time  of  his  death  on  July  31,  1958,  Ludwig's 
gross  estate  totalled  $995,851.17  [R.  199].  The  decree 
of  final  distribution  transferred  the  residue  of  the  es- 
tate, valued  at  $705,201.77  to  T.  I.  as  trustee  of  Trust 
No.  P-10551  on  January  29,  1960  [R.  199]. 

On  January  4,  1955,  the  date  of  the  above  amendment 
to  Section  Six,  Emma's  life  expectancy  was  9.6  years. 
On  July  31,  1958,  the  date  of  Ludwig's  death,  Emma's 
life  expectancy  based  on  mortality  tables,  was  8.3  years 
[R.  145,  199]. 

Emma  died  August  31,  1962,  owning  an  estate  worth 
$920,350.76,  no  part  of  which  had  been  included  in  Lud- 
wig's estate  [R.  98].  During  the  balance  of  Emma's 
life  after  Ludwig's  death  she  enjoyed  a  substantial  in- 
come from  her  own  estate.  Her  separate  income  plus 
that  which  she  received  by  way  of  income  from  Trust 
No.  P-10551  is  reflected  below  [R.  148,  199]. 


Emma's 
Private 
Income 

26,190.87 

Income  from 

Trust   No. 

P-10551 

1,755.07 

Emma's 

Total 

Income 

1959 

27,945.94 

1960 

27,927.57 

32,338.95 

60,266.52 

1961 

31,944.56 

22,001.89 

53,946.45 

1962* 

35,080.95 

1,471.73 

37,552.66 

During   said   interval   between   Ludwig's    death   and 
Emma's    death,    Emma's    bank   accounts    increased    by 


*Eight  months  only  —  January   1   to  August  31,   1962. 
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$36,464.91,  she  acquired  federal,  state  and  local  bonds 
totalling  $55,000  and  she  invested  $25,04273  in  trust 
deed  notes.  It  is  thus  apparent,  that  out  of  a  gross  in- 
come of  $205,666.36  (less  state  and  federal  income  taxes 
of  $68,120.80)  she  saved  or  invested  $116,507.64  and 
expended  the  balance  of  $81,037.58  for  other  purposes, 
including  living  expenses  [R.  199]. 

Based  upon  the  Trustee's  understanding  and  interpre- 
tation of  said  Section  Six,  as  amended,  and  of  Ludwig's 
intentions  which  prompted  the  amendment,  the  trustee 
would  not  have  invaded  the  corpus  of  said  trust  for  the 
benefit  of  Emma  unless  said  invasion  was  reasonably 
necessary  to  permit  Emma  to  live  in  the  manner  to  which 
she  had  been  accustomed  to  prior  to  Ludwig's  death  and 
then,  only  if  Emma  did  not  have  sufficient  funds  avail- 
able from  other  sources  to  pay  the  costs  of  supporting 
and  maintaining  her  in  such  manner  [R.  151]. 

At  no  time  after  Ludwig's  death  was  the  corpus  of 
said  Trust  No.  P-10551  ever  invaded  [R.  147,  200]. 
The  entire  principal  of  the  trust  will  go  to  the  above 
named  charities  as  remaindermen. 

2.      The   Pleadings,   Other   Papers   and    Stipulations   Upon 
Which  the  Court  Granted  the  Summary  Judgment. 

The  Motion  for  Summary  Judgment  was  filed  pur- 
suant to  Rule  56  of  the  Federal  Rules  of  Civil  Proce- 
dure and  local  Rule  3(d)  (2)  of  the  District  Court.  The 
appellee's  moving  papers  consisted  of  the  Notice  of  Mo- 
tion [R.  77\,  the  pleadings,  \.c.,  the  Complaint  [R.  2] 
and  Answer   [R.  45]   and  the  Pre-trial  Stipulation  of 
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Facts  Agreed  Upon  [R.  63].  In  reply,  appellant  sub- 
mitted the  affidavits  of  the  following  persons :  Henry 
G.  Bodkin,  attorney  for  the  decedent  who  drafted  the 
language  here  in  question  [R.  143]  ;  W.  E.  Bell,  Trust 
Officer  of  appellant  [R.  147]  ;  John  D.  Moore,  dece- 
dent's public  accountant  who  prepared  income  tax  returns 
for  decedent  and  his  widow  [R.  148]  ;  H.  L.  Sheldon, 
retired  Trust  Officer  of  appellant  [R.  150]  ;  Douglas 
Travers,  close  friend  and  one  time  business  associate  of 
decedent  [R.  152]  ;  Winifred  Larsen,  decedent's  land- 
lord at  his  place  of  residence  [R.  154].  Also  submitted 
by  appellant  was  a  second  affidavit  of  Henry  G.  Bod- 
kin [R.  156]. 

All  of  the  averments  of  said  affidavits  were  uncon- 
tradicted and  the  appellee  expressly  conceded  the  truth 
of  their  contents  [Rep.  Tr.  p.  6].  By  virtue  of  the  gov- 
ernment's failure  to  controvert  said  affidavits  the  Trial 
Court  concluded  that  no  issues  of  fact  remained  and  that 
it  could  properly  dispose  of  the  matter  on  a  Motion  for 
Summary  Judgment  [Rep.  Tr.  p.  7]. 
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ARGUMENT. 

The  United  States  District  Court  Erred  in  Granting 
Defendant-Appellee's  Motion  for  Summary 
Judgment  and  in  Ordering  That  the  Executor 
of  Decedent's  Estate  Was  Not  Entitled  to  Re- 
cover Any  Federal  Estate  Tax  Upon  Its  Claim 
of  Deduction  for  Charitable  Bequests  Under 
Section  2055  of  the  Internal  Revenue  Code  of 
1954  (26  United  States  Code  Section  2055). 

The  sole  issue  before  this  court  is  whether  the  Dis- 
trict Court  erred  in  granting  the  government's  Motion 
for  Summary  Judgment  in  an  action  by  the  Executor 
of  the  Estate  of  Ludwig  G.  B.  Erb,  Deceased,  to  recover 
Federal  estate  taxes  which  said  Executor  alleges  were 
erroneously  and  illegally  collected.  The  question  before 
the  District  Court  was  whether  the  value  of  the  re- 
mainder interest  of  certain  charities  under  an  inter 
vivos  trust  created  by  decedent,  which  trust  was  the 
residuary  beneficiary  under  decedent's  Will,  was  an  al- 
lowable deduction  under  Section  2055  of  the  Internal 
Revenue  Code  of  1954  (26  U.S.C.  §2055). 

The  District  Court  recognized  that  there  were  two 
aspects  to  this  question  [Rep.  Tr.  p.  10].  And  al- 
though the  lower  Court  used  different  language  to 
formulate  those  aspects,  they  may  be  more  specifically 
stated  as:  (1)  whether  the  inter  vivos  trust  created  by 
Ludwig  provides  a  sufficiently  definite  standard  limit- 
ing the  extent  of  possible  invasion  for  the  benefit  of 
Emma  so  that  the  value  of  the  charitable  remainders 
were  "presently  ascertainable"  at  the  time  of  Ludwig's 
death;  and  (2)  whether  the  possibility  that  the  chari- 
ties would  not  take  w^as  so  remote  as  to  be  negligible. 

The  District  Court  found  that  the  interest  claimed  bv 
the  Executor  to  have  been  transferred  by  Ludwig's  Will 
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to  the  six  charitable  institutions  specified  as  remainder- 
men of  the  inter  vivos  trust  was  not  ascertainable  by 
the  terms  of  the  trust  as  of  Ludwig's  death,  that  the  in- 
clusion in  Section  Six  of  the  Declaration  of  Trust,  as 
amended,  of  the  language  "or  for  any  purpose  whatso- 
ever, whether  included  within  the  foregoing  classifica- 
tion [i.e.,  the  classification  of  reasonable  support,  care 
and  comfort,  expenses  of  accident,  illness,  or  other  mis- 
fortune] or  not"  made  the  trustee's  power  of  invasion 
of  corpus  so  broad  that  there  was  no  standard  of  in- 
vasion capable  of  measurement  in  monetary  terms, 
and  that  by  reason  of  the  failure  to  provide  a  readily 
ascertainable  and  reliably  predictable  standard  by  which 
the  extent  of  the  trustee's  power  to  invade  corpus  for 
the  benefit  of  Emma  could  be  determined,  it  could  not 
be  said  that  the  possibility  that  the  charitable  transfers 
would  not  become  effective  was  so  remote  as  to  be 
negligible.  While  it  does  not  appear  that  the  determina- 
tion of  whether  the  possibility  that  the  charities  would 
not  take  was  so  remote  as  to  be  negligible  is  to  be 
reached  by  answering  whether  there  was  a  standard 
of  invasion  "presently  ascertainable"  at  the  time  of 
Ludwig's  death,  it  is  upon  that  initial  question  of 
whether  there  was  an  ascertainable  standard  of  in- 
vasion that  the  District  Court  erred.  The  second  ques- 
tion of  remoteness  was  not  answered  by  the  District 
Court;  and  since  the  government  has  conceded  all  the 
facts  set  forth  by  the  appellant  as  being  true,  there 
seems  little  doubt  that  the  second  question,  if  properly 
considered,  would  have  been  answered  in  the  taxpaA^er's 
favor. 
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I. 

Legislative  and  Judicial  Background. 
A.     The  Statute  and  Regulations. 

The  instant  case  is  governed  by  Section  2055  of  the 
Internal  Revenue  Code  of  1954,  26  U.S.C.A.  §2055, 
which  provides  in  part: 

"(a)  IN  GENERAL. — For  purposes  of  the  tax 
imposed  by  section  2001,  the  value  of  the  taxable 
estate  shall  be  determined  by  deducting  from  the 
value  of  the  gross  estate  the  amount  of  all  be- 
quests, legacies,  devises,  or  transfers.  .  .  . 
*     *     * 

"(2)  to  or  for  the  use  of  any  corporation  or- 
ganized and  operated  exclusively  for  religious,  char- 
itable, scientific,  literary,  or  educational  purposes." 

Section  2055  of  the  1954  Code  is  essentially  similar 
to  Section  812(d)  of  the  1939  Code  under  which  many 
of  the  cases  involving  the  general  issue  found  in  the 
present  case  have  been  decided. 

Treasury  Regulations  on  Estate  Tax  (1954  Code), 
Section  20.2055-2,  entitled  "Transfers  not  Exclusively 
for  Charitable  Purposes",  outlines  the  requirements  of 
the  Treasury  for  such  a  deduction.  The  provisions  ma- 
terial to  this  case  read  as  follows : 

"(a)  Remainders  and  Similar  Interests.  If  a 
trust  is  created  or  property  is  transferred  for  both 
a  charitable  and  a  private  purpose,  deduction  may 
be  taken  of  the  value  of  the  charitable  beneficial 
interest  only  insofar  as  that  interest  is  presently 
ascertainable,  and  hence  severable  from  the  non- 
rharitable  interest. 
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"(b)  Transfers  subject  to  a  Condition  or  a 
Power,  if,  as  of  the  date  of  a  decedent's  death,  a 
transfer  for  charitable  purposes  is  dependent  upon 
the  performance  of  some  act  or  the  happening  of  a 
precedent  event  in  order  that  it  might  become  ef- 
fective, no  deduction  is  allowable  unless  the  pos- 
sibility that  the  charitable  transfer  will  not  become 
effective  is  so  remote  as  to  be  negligible.  If  an 
estate  or  interest  has  passed  to  or  is  vested  in 
charity  at  the  time  of  a  decedent's  death  and  the 
estate  or  interest  would  be  defeated  by  the  per- 
formance of  some  act  or  the  happening  of  some 
event,  the  occurrence  of  which  appeared  to  have 
been  highly  improbable  at  the  time  of  the  de- 
cedent's death,  the  deduction  is  allowable.  If  the 
legatee,  devisee,  donee,  or  trustee  is  empowered  to 
divert  the  property  or  fund,  in  whole  or  in  part, 
to  a  use  or  purpose  which  would  have  rendered  it, 
to  the  extent  that  it  is  subject  to  such  power,  not 
deductible  had  it  been  directly  so  bequeathed,  de- 
vised, or  given  by  the  decedent,  the  deduction 
will  be  limited  to  that  portion,  if  any.  of  the 
projDerty  or  fund  which  is  exempt  from  an  exer- 
cise of  the  power.  .  .  ." 

B.     Supreme  Court  Decisions. 

Three  United  States  Supreme  Court  decisions  have 
treated  factual  situations  somewhat  similar  to  those  in 
the  instant  case.  The  first  decision  was  in  Ithaca  Trust 
Co.  V.  United  States,  279  U.S.  151  (1929).  In  the 
words  of  the  court,  at  page  154  of  Ithaca: 

"On  June  15.  1921,  Edwin  C.  Stewart  died,  ap- 
pointing his  wife  and  the  Ithaca  Trust  Company 
executors  and  the  Ithaca  Trust  Company  trustee 
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of  the  trusts  created  by  his  will.  He  gave  the  resi- 
due of  his  estate  to  his  wife  for  Hfe  with  author- 
ity to  use  from  the  principal  any  sum,  'that  may  be 
necessary  to  suitably  maintain  her  in  as  much  com- 
fort as  she  now  enjoys.'  After  the  death  of  the 
wife  there  were  bequests  in  trust  for  admitted 
charities.  The  case  presents  two  questions,  the 
first  of  which  is  whether  the  provision  for  the 
maintenance  of  the  wife  made  the  gifts  to  charity 
so  uncertain  that  the  deduction  of  the  amount 
of  those  gifts  from  the  gross  estate  under  §  403- 
(a)(3),  supra,  in  order  to  ascertain  the  estate  tax, 
cannot  be  allowed.  Humes  v.  United  States,  276 
U.S.  487,  494,  72  L.  ed.  667,  670,  48  Sup.  Ct. 
Rep.  347.  This  we  are  of  opinion  must  be  an- 
swered in  the  negative.  The  principal  that  could 
be  used  was  only  so  much  as  might  be  necessary  to 
continue  the  comfort  then  enjoyed.  The  standard 
was  fixed  in  fact  and  capable  of  being  stated  in 
definite  terms  of  money.  It  was  not  left  to  the 
widow's  discretion.  The  income  of  the  estate  at 
the  death  of  the  testator  and  even  after  debts  and 
specific  legacies  had  been  paid  was  more  than  suf- 
ficient to  maintain  the  widow  as  required.  There 
was  no  uncertainty  appreciably  greater  than  the 
general  uncertainty  that  attends  human  affairs." 
(Emphasis  added.) 

In  1943  the  Supreme  Court  decided  against  the  tax- 
payer on  the  question  of  an  allowable  charitable  deduc- 
tion for  the  remainder  interest  in  a  trust  in  Merchants 
National  Bank  v.  Commissioner,  320  U.S.  256.  In  that 
case,  the  court  wrote,  at  page  261 : 

"Decedent's  will  permitted  invasion  of  the  cor- 
pus of  the  trust  for  'the  comfort,  support,  mainte- 
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nance  and/or  happiness  of  my  wife.'  It  enjoined 
the  trustee  to  be  liberal  in  the  matter,  and  to  con- 
sider her  'welfare,  comfort  and  happiness  prior  to 
the  claims  of  residuary  beneficiaries,'  i.e.,  the 
charities. 

"Under  this  will  the  extent  to  which  the  prin- 
cipal might  be  used  was  not  restricted  by  a  fixed 
standard  based  on  the  widow's  prior  way  of  life. 
Compare  Ithaca  Trust  Co.  v.  United  States,  279. 
U.S.  151,  73  L.  ed.  647,  49  S.  Ct.  291.  Here,  for 
example,  her  'happiness'  was  among-  the  factors  to 
be  considered  by  the  trustee."  (Emphasis  added.) 

At  page  262,  the  Court  explained  the  reason  for  its 
decision : 

"The  salient  fact  is  that  the  purposes  for  which 
the  widow  could,  and  might  wish  to  have  the  funds 
spent  do  not  lend  themselves  to  reliable  prediction. 
This  is  not  a  'standard  fixed  in  fact  and  capable 
of  being  stated  in  definite  terms  of  money.'  Cf. 
Ithaca  Trust  Co.  v.  U.S.,  279  U.S.  151,  73  L.  ed. 
647,  49  S.  Ct.  291,  supra.  Introducing  the  element 
of  the  widow's  happiness  and  instructing  the 
trustee  to  exercise  its  discretion  with  liberality  to 
make  her  wishes  prior  to  the  claims  of  residuary 
beneficiaries  brought  into  the  calculation  elements 
of  spectdation  too  large  to  be  overcome,  notwith- 
standing the  widow's  previous  mode  of  life  was 
modest  and  her  own  resources  substantial.  We  con- 
clude that  the  commissioner  properly  disallowed  the 
deduction  for  estate  tax  purposes."  (Emphasis 
added). 
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The  most  recent  Supreme  Court  decision  in  this  area 
was  in  1949  in  Henslee  v.  Union  Planters  National 
Bank,  335  U.S.  595.  In  Henslee  the  will  provided: 

"I  hereby  direct  both  my  executors  and  my  trus- 
tees to  pay  to  my  mother  the  sum  of  Seven  Hun- 
dred Fifty  ($750.00)  Dollars  a  month  to  be  used 
by  her  as  she  sees  fit.  In  the  event  the  income 
from  my  estate  is  not  sufficient  to  pay  the  said 
Seven  Hundred  Fifty  ($750.00)  Dollars  each 
month,  then  my  executors  and  trustees  are  hereby 
empowered,  authorized  and  directed  to  encroach  on 
the  corpus  of  the  estate  to  pay  said  amount  and  to 
sell  any  of  the  property,  real  or  personal,  for  this 
purpose. 

"In  addition  to  this  amount  my  said  executors 
and  trustees  are  authorized  and  empowered  to 
use  and  expend  in  their  discretion  any  portion  of 
my  estate,  either  income  or  principal,  for  the 
pleasure,  comfort  and  welfare  of  my  mother. 

"The  first  object  to  he  accomplished  in  the  ad- 
ministration and  management  of  my  estate  and 
this  trust  is  to  take  care  of  and  provide  for  my 
mother  in  such  manner  as  she  may  desire  and  my 
executors  and  trustees  are  fully  authorized  and 
likewise  directed  to  manage  my  estate  primarily  for 
this  purpose."  (Emphasis  added). 

The  court  in  Henslee  felt  that  the  facts  required  a 
disallowance  of  the  claimed  deduction  as  in  Merchants 
because  the  will  did  not  limit  the  trustee's  right  to  in- 
vade corpus  ".  .  .  to  conformity  with  some  ready  stand- 
ard— as  where,  for  example,  trustees  are  to  provide  the 
prime  beneficiary  with  such  sums   'as  may  be  neces- 
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sary  to  suitable  maintain  her  in  as  much  comfort  as 
she  now  enjoys.'"  (The  pertinent  language  of  Ithaca.) 

The  court  in  Henslee  went  on  to  state,  at  page  598 : 

"The  stated  income  here  directed  to  be  paid  to 
the  mother  was  'to  be  used  by  her  as  she  sees  fit.' 
Beyond  this  the  trustees  were  empowered  to  invade 
or  wholly  utilize  the  corpus  of  the  estate  for  the 
mother's  'pleasure,  comfort  and  welfare,'  bearing  in 
mind  the  testator's  injunction  that  'The  first  ob- 
ject to  be  accomplished  ...  is  to  take  care  of  and 
provide  for  my  mother  in  such  manner  as  she 
may  desire.  .  .  .'  As  in  the  Merchants  Bank  Case, 
where  the  trustees  had  discretion  to  disburse  sums 
for  the  'comfort,  support,  maintenance  and/or 
happiness'  of  the  prime  beneficiary,  so  here  we 
think  it  the  'saHent  fact  .  .  .  that  the  purposes  for 
which  the  widow  could,  and  might  wish  to  have  the 
funds  spent  to  not  lend  themselves  to  reliable  pre- 
diction.' " 

The  court  will  note  that  the  ranks  of  Justices  Douglas 
and  Jackson,  who  dissented  in  Merchants,  were  joined 
in  Henslee  by  Justice  Frankfurter. 

It  would  appear  that  the  factual  distinction  among 
the  three  cases  cited  is  the  interjection  in  both  Mer- 
chants and  Henslee  of  the  subjective  element  of  the 
life  beneficiary's  "happiness",  and  the  injunction  to 
the  trustee  in  Merchants  to  be  liberal  in  considering 
such  "happiness"  and.  in  Henslee,  the  forthright  dec- 
laration that  the  testator's  first  objective  was  his 
mother's  support  and  happiness  to  which  the  rights  of 
the  charitable  remaindermen   were  necessarily  subordi- 
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nate.  Commenting  upon  this  latter  provision,  the  Hens- 
lee  court  stated  at  footnote  3.  page  599 : 

"In  view  of  the  express  priority  accorded  the 
mother's  wishes,  respondents'  fiduciary  duty  to 
the  ultimate  beneficiaries,  private  and  charitable, 
was  ineffective  to  guarantee  preservation  of  any 
predictable  fraction  of  the  corpus  for  disposition 
after  the  mother's  death.  The  testator,  indeed, 
made  the  gifts  to  charity  subordinate  not  only 
to  his  mother's  interest,  but  to  that  of  all  the 
private  beneficiaries,  stating  in  his  will  that  char- 
itable interest  'is  a  residuary  bequest  .  .  .  and  is 
not  to  infringe  of  any  of  the  other  legacies  here- 
inbefore provided.'  "  (Emphasis  added.) 

The  court  was  obviously  impressed  by  the  limitation, 
in  Ithaca,  of  benefits  payable  out  of  corpus  to  those 
necessary  to  maintain  his  mother  in  her  accustomed 
prior  way  of  life.  In  Merchants  the  court  recognized 
the  advisability  of  looking  to  Massachusetts  law  to  see 
if  it  was  restrictive  of  the  power  to  invade  where  an 
express  limitation  did  not  appear.  The  court  expressed 
doubt  that  Massachusetts  law  would  be  sufficiently  re- 
strictive to  overcome  the  absence  of  a  reliable  standard 
it  had  determined  resulted   from  the  language  of  the 

will. 

C.     Ninth  Circuit  Decisions. 

The  appellee  and  the  court  below  dismiss  somewhat 
peremptorily  the  cases  of  the  Ninth  Circuit  Court  which 
support  appellant's  position  and  are  contrary  to  that 
urged  by  appellee.  In  Commissioner  v.  Bank  of  Ameri- 
ca, 133  F.  2d  753,  the  invasion  clause  read: 

".  .  .  by  reason  of  accident,  illness,  or  other  un- 
usual circumstances  so  require,  such  additional  sum 
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or  sums  as  in  the  judgment  of  said  trustee  may 
be  necessary  and  reasonable  under  the  existing  con- 
ditions." (Emphasis  added.) 

The  court  therein  stated,  at  page  754 : 

"The  taxing  statute  permits  the  deduction  from 
gross  estate  of  charitable  bequests  of  the  kind 
made  here.  The  Commissioner  argues  that  where, 
as  here,  the  bequest  is  subject  to  an  intervening 
life  estate,  the  existence  of  the  legal  power  to  in- 
vade the  corpus,  or  the  mere  possibility  of  invasion, 
is  sufficient  to  defeat  the  deduction.  The  Board, 
however,  was  of  the  opinion  that  on  the  facts  of 
the  case  the  probability  of  the  trustee's  delving  into 
corpus,  or  even  into  surplus  income,  was  so  incon- 
siderable as  to  render  the  value  of  the  charitable 
bequests  capable  of  definite  ascertainment." 

"The  case  of  Ithaca  Trust  Company  v.  United 
States,  279  U.S.  151,  49  S.  Ct.  291,  73  L.  Ed. 
647,  is  more  nearly  akin  to  the  present.  There  the 
wife  was  given  the  whole  of  the  income  for  life, 
with  authority  on  the  part  of  the  trustee  to  use 
from  the  principal  any  sum  necessary  to  suitably 
maintain  the  wife  'in  as  much  comfort  as  she  now 
enjoys.'  The  court  thought  the  standard  was  suf- 
ficiently fixed  and  capable  of  being  stated  in  def- 
inite terms  of  money,  and  that  'there  was  no  un- 
certainty appreciably  greater  than  the  general  un- 
certainty that  attends  human  affairs.' 

"The  case  before  us  exhibits  no  greater  uncer- 
tainty. At  the  decedent's  death  the  life  expectancy 
of  the  sister  was  brief.  Her  mode  of  living  and 
the  restricted  sphere  of  her  activities  were  known. 
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She  had  independent  means,  modest  in  amount,  it 
is  true,  but  substantial  for  one  in  her  situation. 
Her  Hving-  expenses  were  well  within  the  monthly 
sum  allowed  her,  even  if  her  own  resources  be 
disregarded;  and  the  fixed  annuity  in  turn  was  so 
substantially  less  than  the  net  income  of  the  trust 
that  an  excess  fund  of  almost  $7,000  accumulated 
in  the  four  years  ending  with  1940.  Large  sums 
were  thus  available  to  meet  unusual  circumstances 
such  as  illness  or  accident,  so  that  the  probability 
of  an  invasion  of  the  corpus  was  remote  indeed. 
Nothing  was  left  to  the  sister's  discretion;  and 
the  discretion  of  the  trustee  to  meet  the  designated 
contingencies  zvas  confined  to  the  expenditure  of 
zvhat  ziKis  reasonably  necessary."  (Emphasis  added.) 

Compare  the  presence  of  the  adjective  "reasonable" 
and  the  adverb  "necessary"  in  Section  Six  of  the  Erb 
trust. 

Another  Ninth  Circuit  case  is  Commissioner  v.  Wells 
Fargo  Bank,  145  F.  2d  130,  wherein  there  was  in- 
volved a  power  to  invade  corpus  to  assist  testator's  niece 
in  case  of  her  need  "on  account  of  any  sickness,  ac- 
cident, want  or  other  emergency."  This  phrase  would 
seem  broader  than  that  in  the  Erb  trust  since  it  pro- 
vides for  invasion  for  purposes  other  than  "sickness, 
accident  (or)  want."  Nevertheless  in  this  case  the  court 
affirmed  a  Tax  Court  decision  allowing  a  deduction  for 
a  charitable  remainder  bequest. 

Among  the  court's  comments  are  the  following,  at 
page  131 : 

"According  to  the   findings  of  the  Tax   Court, 
decedent's   niece  was  at   one  time  employed  as   a 
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saleslady,  receiving  a  maximuin  of  $175  per  month. 
In  1918  she  became  decedent's  companion  at  a 
salary  of  $45  per  week.  She  retained  the  position 
until  decedent's  death.  At  that  time  the  niece  was 
54  years  of  age  and  possessed  independent  means 
valued  at  approximately  $35,000.  The  appraised 
value  of  decedent's  residuary  estate  at  the  date  of 
her  death  was  $130,000.  From  the  date  of  its  dis- 
tribution to  them  on  August  18,  1941,  until  the 
niece's  death  on  June  22,  1942,  the  testamentary 
trustees  paid  the  niece  as  life  beneficiary  $300  a 
month  out  of  the  income  of  the  trust.  The  annual 
net  income  of  the  trust  was  $4,000,  and  undis- 
tributed income  was  held  by  the  trustees  for  the 
life  beneficiary.  With  the  income  from  her  own 
securities  the  income  of  the  trust  was  more  than 
sufficient  for  her  ordinary  needs. 

"The  Tax  Court  adopted  the  theory  that  'where 
the  possibility  of  the  invasion  of  the  trust  prin- 
cipal out  of  which  the  charitable  bequest  is  made 
is  so  remote  as  not  seriously  to  affect  the  ascer- 
tainment of  the  value  of  the  bequest  and  where, 
on  the  known  facts,  the  value  can  be  ascertained 
with  reasonable  accuracy,  the  test  for  the  deduc- 
tion as  laid  down  by  the  Supreme  Court  has  been 
met.'  It  then  found  'the  likelihood  that  there  would 
ever  be  any  invasion  of  the  trust  corpus  *  *  *  so 
remote  as  not  seriously  to  detract  from  the  value 
of  the  charitable  bequest'  and  held  the  charitable 
gift  herein  within  the  deductions  authorized  by  26 
U.S.C.A.  Int.  Rev.  Code,  §812(d)."  (Emphasis 
added. ) 
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The  court  followed  the  Supreme  Court  decision  in 
Ithaca  and  its  own  early  decision  in  Bank  of  America, 
both  supra,  and  easily  distinguished  the  then  recent 
Supreme  Court  decision  in  Merchants  as  follows,  at 
page  132: 

"In  the  instant  case  there  is  substantial  evidence 
to  support  the  finding  of  the  Tax  Court  concern- 
ing the  remoteness  of  invasion  of  the  trust  corpus. 
The  taxpayer  has  shown  with  sufficient  certainty 
that  the  entire  amount  of  the  principal  will  be 
available  for  charitable  purposes  in  accordance  with 
the  directions  in  the  will  by  a  showing  of  the  bene- 
ficiary's advanced  age,  frugality  over  a  long  period 
of  time,  and  independent  means.  The  Merchants 
National  Bank  case,  supra,  is  clearly  distinguish- 
able on  its  facts.  The  opinion  therein  emphasizes 
the  possibility  under  the  will  of  draining  corpus 
for  the  widow's  happiness  through  the  trustee's 
exercise  of  'discretion  with  liberality,'  a  highly 
speculative  element,  which  is  absent  in  the  instant 
situation.  We  therefore  find  no  error."  (Emphasis 
added.) 

In  the  present  case  it  not  only  can  be  shown  with 
"sufficient  certainty"  that  the  charitable  remainder  will 
not  be  depleted  or  entirely  defeated,  but  also  the  power 
to  invade  no  longer  exists.  There  has  been  no  invasion 
of  corpus  and  it  is  an  absolute  certainty  that  the  char- 
ities will  receive  their  allotted  remainder  shares. 
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II. 
State  Law  Rules  of  Construction. 

In  the  light  of  the  reasoning  of  the  United  States 
Supreme  Court  and  the  Ninth  Circuit  Court  of  Ap- 
peals in  the  decisions  mentioned  above,  we  may  turn  to 
the  language  of  Ludwig  Erb's  trust  and  consider  its 
meaning  as  required  under  the  rules  of  law  in  the  State 
of  California.  Section  Six  (as  amended  in  1955),  which 
provides  the  trustee  with  a  limited  power  of  invasion, 
reads : 

"If  at  any  time  or  times  during  the  life  of  this 
trust,  the  Trustor — and  after  his  death,  the  said 
EMMA  ERB,  if  she  shall  survive  him — shall  be 
in  want  of  additional  moneys  for  reasonable  sup- 
port, care  and  comfort,  or  for  expenses  of  acci- 
dent, illness  or  other  misfortune,  or  for  any  pur- 
pose whatsoever,  whether  included  in  the  foregoing 
classification  or  not;  in  such  case  of  want  or 
need,  it  shall  be  the  duty  of  the  Trustee,  in  its 
sole  uncontrolled  discretion,  to  pay  to  or  to  use  or 
to  apply  or  to  expend  for  the  said  Trustor  or  EM- 
MA ERB,  his  said  wife,  as  the  case  may  be,  such 
portion  or  portions  of  the  corpus  of  this  trust  es- 
tate, up  to  and  including  the  whole  thereof,  as 
the  Trustee  may  deem  necessary  to  meet  such 
want." 

California  Civil  Code,  Section  1638,  requires  that  the 
"language  of  a  contract  is  to  govern  its  interpretation, 
if  the  language  is  clear  and  explicit,  and  does  not  in- 
volve an  absurdity."  However,  it  cannot  reasonably  be 
said  that  the  language  of  Section  Six  quoted  above  is 
clear  and  explicit   in  that  an  apparent  ambiguity  has 
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arisen  regarding  the  phrase  ".  .  .  or  for  any  purpose 
whatsoever,  whether  incKided  in  the  foregoing  classifica- 
tion or  not."  To  the  trustor,  the  draftsman,  and  the 
trustee — the  appellant  herein — this  phrase  clearly  and 
explicitly  refers  to  purposes  related  to  "want  or  need" 
as  set  out  in  Section  Six.  The  government  and  the 
court  have  interpreted  the  phrase  to  give  the  trustee 
carte  blanche  to  invade  the  trust  corpus  for  any  pur- 
pose. Even  if  this  were  a  "reasonable"  interpretation  of 
the  trust,  it  becomes  an  absurdity  in  that  the  trustee 
may  not,  under  the  laws  of  California,  so  invade  the 
corpus  or  principal  of  the  trust.  Therefore,  the  local 
rules  of  construction  become  applicable  and  necessary. 

A.     Document  Must  Be  Construed  as  a  Whole. 

In  California,  as  in  most  states,  it  is  axiomatic  that 
the  instrument  creating  the  trust  must  be  looked  to  to 
determine  the  nature,  extent,  and  object  of  the  trust. 
It  is  mandatory  that  the  trust  be  construed  as  a  whole. 
As  it  is  stated  in  48  Cal.  Jur.  2d  720-721,  Trusts, 
^77,  entitled  "Construction  as  Whole" : 

"In  ascertaining  the  intention  of  the  trustor,  the 
court  is  not  limited  to  determining  what  is  meant 
by  any  particular  phrase,  but  may  consider  the 
necessary  implication  arising  from  the  language  of 
the  instrument  as  a  whole.  This  means  that  the 
language  in  a  particular  trust  declaration  is  to  be 
interpreted,  not  as  an  isolated  statement  of  inten- 
tion, but  in  the  light  of  the  entire  declaration.  And 
a  construction  of  a  particular  trust  provision, 
though  it  might  be  justified  if  the  provision  stood 
alone,  should  be  rejected  if  it  is  entirely  incon- 
sistent with  the  apparent  purposes  of  the  instru- 
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ment  taken  as  a  whole  and  would  defeat  one  of 
the  beneficent  purpose  of  the  trust.  Thus,  in  ana- 
lyzing the  terms  of  a  testamentary  trust  instru- 
ment, the  office  of  the  court  is  to  ascertain  the 
general  scheme  of  the  testator  by  a  consideration 
of  the  instrument  as  a  whole  and  to  give  effect  to 
its  scope  and  purpose  as  manifested  by  its  lan- 
guage. And  the  meaning  of  particular  words,  phras- 
es, and  provisions  is  subordinated  to  the  scheme, 
plan,  or  dominant  purpose." 

It  will  be  noted  from  the  moving  papers  filed  by  the 
United  States  in  seeking  a  summary  judgment  and  by 
the  Findings  of  Fact  and  Conclusions  of  Law  and  Mem- 
orandum of  Decision  of  the  District  Court  that  both 
the  government  and  the  District  Court  have  singled  out 
the  phrase  ".  .  .  or  for  any  purpose  whatsoever,  whether 
included  in  the  foregoing  classification  or  not";  and 
each  respectively  based  its  entire  argument  or  its  de- 
cision on  the  contention  that  said  phrase  gives  the  trus- 
tee carte  blanche  to  invade  the  trust  corpus  for  any 
purpose.  Such  is  clearly  not  the  case. 

First  of  all,  in  reading  the  original  trust  instrument 
and  the  amendments  thereto,  this  court  will  find  no  in- 
dication that  the  rights  of  the  charitable  remaindermen 
were  subordinate  to  the  rights  of  Emma  as  life  bene- 
ficiary. There  is  no  declaration  to  the  trustee  that  Lud- 
wig's  first  objective  was  his  wife's  support  and  hap- 
piness. Nowhere  in  the  trust  is  there  a  direction  that 
the  trustee's  power  of  invasion  is  to  be  measured  by 
any  subjective  standard  relating  to  Emma.  Nowhere  in 
the  trust  is  there  the  usual  provision  that  the  trustor 
is  to  exercise  its  discretionary  power  of  invasion  with 
liberality. 
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Far  from  it.  It  is  quite  apparent  that  the  trust  had 
both  a  private  and  a  charitable  purpose.  The  private 
purpose  was  to  provide  Emma  a  hfe  income  of  $20,- 
000.00  to  $30,000.00  (to  supplement  her  own  income 
of  thirty  thousand  dollars  or  so)  and  to  provide  a  safe- 
guard in  case  of  misfortune  by  supplying  the  trustee 
with  a  discretionary  power  to  invade  the  principal  in 
times  of  need  or  want.  The  charitable  purpose  was  to 
preserve  the  corpus  of  the  trust  intact  for  distribution 
to  six  specified  institutions  except  in  the  event  that  the 
income  was  insufficient  to  maintain  Emma  in  her  nor- 
mal standard  of  living,  which  was  indeed  modest. 

The  trustor's  intent  in  creating  this  trust  was  ob- 
viously twofold.  The  government  cannot  in  good  con- 
science contend  that  Ludwig  subordinated  the  interests 
of  the  six  charitable  remaindermen  to  the  life  tenant 
when  in  fact  he  refused  to  obtain  the  tax  benefits  of 
the  marital  deduction  because  this  would  require  giving 
Emma  a  testamentary  power  of  appointment  over  one- 
half  of  the  trust  corpus.  As  the  result  of  Ludwig's 
decision  to  insure  that  the  charities  received  the  corpus 
by  his  not  taking  advantage  of  the  marital  deduction,  the 
net  estate  tax  calculated  and  paid  by  the  Executor  was 
$144,964.73  (prior  to  any  assessments).  The  trustor 
clearly  intended  to  guarantee  that  the  charities  would 
receive  the  entire  principal  of  the  trust  corpus  unless 
the  income  therefrom  was  unable  to  provide  Emma 
funds  to  maintain  her  standard  of  living,  a  possibility 
so  remote  as  to  be  negligible. 

Further,  it  is  conceded  that  the  trustee  would  not 
have  invaded  the  corpus  of  said  trust  for  the  benefit  of 
Emma  unless  said  invasion  was  reasonably  necessary  to 
permit  Emma  to  live  in  the  manner  to  which  she  had 
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been  accustomed  prior  to  Ludwig's  death  and  then, 
only  if  Emma  did  not  have  sufficient  funds  available 
from  other  sources  to  pay  the  costs  of  supporting  and 
maintaining  her  in  such  manner  [R.  151;  Rep.  Tr.  p. 
6].  The  trustee's  said  interpretation  is  required  by  Cali- 
fornia law. 

Although,  as  the  court  observed  in  Merchants  Na- 
tional Bank,  various  local  laws  of  other  states  may  not 
restrict  a  trustee  having  discretion  to  invade  a  corpus 
by  reading  into  the  trust  the  requirement  that  the  in- 
vasion be  only  to  support  the  life  beneficiary  in  her 
accustomed  manner,  there  is  no  doubt  that  this  restric- 
tion is  imposed  upon  the  trustee  by  California  law. 

In  Estate  of  Ferrall,  41  Cal.  2d  166.  a  lifetime  ben- 
eficiary sued  to  compel  the  trustees  to  invade  the  cor- 
pus for  her  "care,  needs  and  comforts."  An  order  re- 
quiring such  an  invasion  was  reversed.  The  Will  pro- 
vided : 

"That  if  at  any  time  the  income  from  the  corpus 
of  the  trust  herein  created  is  insufficient  to  meet 
the  needs  of  my  daughter,  Faye  F.  Hamilton,  then 
and  in  that  event,  in  the  sole  discretion  of  the 
trustees  herein,  the  trustees  may  pay  to  my  said 
daughter,  Faye  F.  Hamilton,  such  amounts  from 
the  principal  or  corpus  of  the  trust  sufficient  to 
meet  her  needs,  care  and  comforts  .  .  ." 

The  trustees  had  refused  to  comply  with  a  demand 
that  they  invade  corpus  to  pay  the  incompetent  life 
beneficiary's  expenses  in  a  sanitarium  on  the  ground 
that  beneficiary's  husband  had  the  primary  obligation 
to  support  her.  that  the  testator  intended  that  the  hus- 
band not   be   relieved   of   the   responsibility  during  the 
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marriage  and  that  he  had  the  ability  to  provide  for  her 
needs. 

The  CaHfornia  Supreme  Court  noted,  at  page  176, 
that  a  trustee  must  consider  a  beneficiary's  other  means 
in  determining-  whether  to  invade  corpus  in  the  absence 
of  an  affirmative  expression  of  contrary  intent  in  the 
trust  instrument.  The  Court  also  approved  of  a  com- 
ment in  the  Restatement  of  Trusts,  as  follows : 

"The  extent  of  the  discretion  conferred  upon  the 
trustees  depends  primarily  upon  the  manifestation 
of  the  intentions  of  the  settlor  .  .  .  The  mere  fact 
that  the  trustee  is  given  discretion  does  not  au- 
thorize him  to  act  beyond  the  bounds  of  a  reason- 
able judgment." 

See  also  Coherly  v.  Superior  Court,  231  Cal.  App. 
2d  685.  687;  Di  Maria  v.  Bank  of  California,  237 
Cal.  App.  2d  254,  258. 

The  trustee  of  Ludwig's  trust  was  further  obligated 
under  general  trust  law  to  deal  impartially  as  between 
Emma,  a  life  tenant,  and  the  succeeding  beneficiaries,  the 
six  charitable  remaindermen.  It  could  not  invade  the 
corpus  to  the  detriment  of  the  remaindermen,  except 
to  provide  for  Emma's  reasonable  wants  and  needs, 
after  considering  her  other  income  and  means.  Restate- 
ment of  Trusts,  2d  §183  provides:  "When  there  are 
two  or  more  beneficiaries  of  a  trust,  the  trustee  is  un- 
der a  duty  to  deal  impartially  with  them."  Section  232 
of  the  same  Restatement  further  states :  "If  a  trust  is 
created  for  beneficiaries  in  succession,  the  trustee  is 
under  a  duty  to  the  successive  beneficiaries  to  act  with 
due  regard  to  their  respective  interests." 
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B.     Trustor's  Intent  Is  Apparent  From  a  Consideration  of 
the  Changes  Effected  by  the  1955  Amendment. 

Consideration  of  the  changes  effected  by  the  1955 
Amendment  to  Ludwig's  trust  is  a  natural  approach  to 
a  determination  of  the  meaning  of  the  amendments. 
As  the  Ninth  Circuit  Court  recently  said  in  Queen 
Insurance  Co.  of  America,  v.  United  States  National 
Bank  of  San  Diego,  ....  F.  2d  ....  (9th  Cir.,  July  18, 
1966) : 

"Appellants  contend  that,  for  the  purpose  of  in- 
terpreting the  bonds  in  suit,  the  court  may  not 
look  to  and  compare  this  clause  with  the  substituted 
discovery  rider  for  the  reason  that  'it  was  never 
a  part  of  the  contract.'  " 

*     *     * 

"What  could  be  more  natural,  in  trying  to  dis- 
cover what  the  discovery  rider  does,  than  to  look 
at  the  language  that  it  strikes?  We  do  this  every 
day  in  construing  amendments  to  statutes.  Why 
not  also  in  construing  contract  documents  ?" 

Said  Section  Six  may  be  better  understood  and  in- 
terpreted if  the  language  before  and  after  the  1955 
amendment  is  considered.  The  words  in  the  following 
paragraph,  which  are  lined  out  are  those  in  the  original 
paragraph  which  were  eliminated  in  1955.  The  italicized 
words  were  added  in  1955. 

"If  at  any  time  or  times  during  the  life  of  this 
Trust,  the  Trustor — and  after  his  death,  the  said 
EMMA  ERB,  if  she  shall  survive  him — shall  be 
in  want  of  additional  moneys  for  reasonable  sup- 
port, care  and  comfort,  or  for  expenses  of  acci- 
dent, illness  or  other  misfortune,  or  for  any  pur- 
pose whatsoever,  zvhether  included  in  the  foregoing 
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classification  or  not ;  in  such  case  of  want  or  need, 
it  shall  be  the  duty  of  the  Trustee,  in  its  sole  un- 
controlled discretion,  upon  rocoipt  by  it  ef  cviclcnco 
satisfactory  afi4  conclusive  e4-  s«€h  want  to  pay  to 
or  to  use  or  to  apply  or  to  expend  for  the  said 
Trustor  or  Emma  Erb,  his  wife,  as  the  case  may 
be,  such  portion  or  portions  of  the  corpus  of  this 
trust  estate,  up  to  and  including  the  whole  thereof, 
as  the  Trustee  may  deem  necessary  to  meet  such 
want." 

It  will  be  noted  that  the  phrase  "or  for  any  other 
purpose  whatsoever,  whether  included  in  the  foregoing 
classification  or  not"  relates  to  and  qualifies  the  pre- 
vious phrase  limiting  the  power  to  invade  to  "support. 
care  and  comfort  .  .  .  expenses  of  accident,  illness  or 
other  misfortune"  and  that  the  phrase  deemed  so  im- 
portant by  the  government  is  inextricably  tied  into  the 
previous  phrase  is  obvious  from  the  way  the  paragraph 
is  punctuated.  The  vital  phrase  which  is  singled  out 
by  the  government,  is  concluded  with  a  semi-colon. 
The  succeeding  portion  of  the  paragraph  refers  first  to 
Emma  Erb's  "want  or  need"  and  later  to  her  "need" 
and  makes  it  clear  that  the  preceding  general  phrase  is 
intended  to  refer  only  to  "wants"  or  "needs"  and  not 
to  grant  a  power  to  invade  for  other  unlimited  purposes. 

C.  Rules  for  Construction  of  Writings  Make  It  Clear 
That  Trustee's  Power  of  Invasion  Was  Limited  to  In- 
stances Where  Invasion  Is  "Necessary"  to  Meet  Life 
Beneficiary's  Wants  or  Needs. 

The  rules  of  interpretation  of  contracts  must  be  ap- 
plied to  trusts.  (Ringrose  v.  GleadaU,  17  Cal.  App.  2d 
664,667.) 
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The  following  California  Civil  Code  sections  are  ap- 
plicable to  assist  in  the  interpretation  of  the  invasion 
clause  in  the  Erb  Trust : 

§1637:  "For  the  purpose  of  ascertaining  the  inten- 
tion of  the  parties  to  a  contract,  if  otherwise  doubt- 
ful, the  rules  given  in  this  chapter  are  to  be  ap- 
plied." 

§1639.  "When  a  contract  is  reduced  to  writing, 
the  intention  of  the  parties  is  to  be  ascertained 
from  the  writing  alone,  if  possible;  subject,  how- 
ever, to  the  other  provisions  of  this  title." 
§1641.  "The  whole  of  a  contract  is  to  be  taken 
together,  so  as  to  give  effect  to  every  part,  if 
reasonably  practicable,  each  clause  helping  to  inter- 
pret the  other." 

§1643.  "A  contract  must  receive  such  an  inter- 
pretation as  will  make  it  lawful,  operative,  definite, 
reasonable,  and  capable  of  being  carried  into  ef- 
fect, if  it  can  be  done  without  violating  the  inten- 
tion of  the  parties." 

§1647.  "A  contract  may  be  explained  by  reference 
to  the  circumstances  under  which  it  was  made,  and 
the  matter  to  which  it  relates." 
§1650.  "Particular  clauses  of  a  contract  are  sub- 
ordinate to  its  general  intent." 

§1652.  "Repugnancy  in  a  contract  must  be  recon- 
ciled, if  possible,  by  such  an  interpretation  as  will 
give  some  effect  to  the  repugnant  clauses,  subor- 
dinate to  the  general  intent  and  purpose  of  the 
whole  contract." 

Defendant-appellee  has  convinced  the  lower  court  that 
the  trust  instrument  was  intended  to  authorize  invasion 
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of  the  corpus  "for  any  purpose  whatsoever"  without 
relation  to  the  life  beneficiary's  wants,  needs,  supports, 
care  or  comfort.  Such  an  interpretation  is  unreason- 
able and  would  make  what  is  otherwise  a  clear,  un- 
ambiguous instrument  fraught  with  uncertainty. 

If,  as  the  government  urges,  the  phrase  ".  .  .  or  for 
any  purpose  whatsoever  .  .  ."  is  interpreted  so  as  to 
authorize  invasion  for  any  purpose  without  being  lim- 
ited to  wants,  needs,  support,  etc.,  the  subsequent  ref- 
erences to  "want"  and  "need"  would  be  disregarded 
and  the  clause  would,  in  effect,  be  read  as  follows 
(with  the  stricken  words  disregarded) : 

".  .  .  for  reasonable  support,  care  and  comfort, 
or  for  expenses  of  accident,  illness  or  other  mis- 
fortune, or  for  any  purpose  whatsoever,  whether 
included  in  the  foregoing  classification  or  not;  m 
such  ease  oi  want  er-  need  it  shall  be  the  duty  of 
the  trustee,  in  its  sole  uncontrolled  discretion,  to  pay 
to  or  to  use,  or  to  apply  for  the  said  trustor  or 
EMMA  ERB.  his  said  wife,  as  the  case  may  be, 
such  portion  or  ^wrtions  of  this  trust  estate,  up  to 
and  including  the  whole  thereof,  as  the  trustee  may 
deem  necessary  te  meet  such  w^ant." 

This  process  would  disregard  the  rules  requiring  that 
every  provision  be  given  some  effect.  (Transportation 
Guarantee  Company  v.  Jellins,  29  Cal.  2d  242,  12  Cal. 
Jur.  2d  332.)  It  would  ignore  the  law  that  particular 
words  or  phrases  must  be  subordinated  to  general  in- 
tent. (Ncwby  V.  Anderson,  36  Cal.  2d  462.  12  Cal.  Jur. 
2d  ZZZ).  Such  an  interpretation  would  overlook  the  rule 
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requiring  the  meaning  of  a  writinc;-  to  be  determined  by 
a  reading  of  the  entire  instrument  and  not  by  isolating 
one  or  more  clauses.  (Koliii  z'.  Kohn,  95  Cal.  App.  2d 
708,  12  Cal.  Jur.  2d  332.) 

The  court  will  note  that,  following  the  phrase  relied 
upon  by  the  appellee,  which  we  urge  is  simply  further 
descriptive  of  the  prior  references  to  support,  etc.,  the 
trust  instrument  in  tw^o  instances  refers  to  "such  want." 
When  the  word  "such"  is  first  used,  it  is  the  second 
word  following  the  semi-colon  concluding  the  phrase 
emphasized  by  the  Government.  The  word  "want"  first 
appears  at  the  commencement  of  the  phrase  including 
support,  care,  comfort,  accident,  illness,  misfortune,  "or 
any  purpose  whatsoever".  Accordingly,  the  relative  ad- 
jective "such"  must  refer  to  the  entire  phrase  preceding 
the  semi-colon  which  is  then  summarized  by  the  phrase 
"want  or  need"  and  at  the  end  of  Section  Six  by  the 
gingle  word  "want".  The  point  is  that  the  use  of  "such", 
"want"  and  "need"  would  be  meaningless  unless  the 
trustor  intended  the  power  of  invasion  to  be  limited  to 
supplying  Emma's  wants  or  needs  and  did  not  intend 
that  the  trustee  should  have  carte  blanche  to  invade 
the  corpus. 

"Such:  This  is  a  relative  adjective  referring  back 
to  and  identifying  something  previously  spoken  of. 
By  grammatical  usage  it  naturally  refers  to  the 
last  preceding  antecedent.  In  this  respect  it  is 
equivalent  to  "said",  "aforesaid",  "afore-described", 
and  "same",  as  to  all  of  which  the  same  gram- 
matical rule  applies.  That  is,  in  the  absence  of 
some  controlling  reason  to  the  contrary  they  refer 
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to  the  last  antecedent.  When  the  word  precedes 
a  noun  in  the  singular  number,  it  partakes  of  the 
nature  of  a  pronoun  as  well  as  that  of  an  adjec- 
tive; it  properly  relates  to  the  same  noun  in  the 
same  number  as  antecedently  expressed  and  quali- 
fied, especially  to  the  qualification ;  it  denotes  that 
the  noun  which  it  precedes  is  to  be  understood  as 
antecedently  qualified."  (12  Cal.  Jur.  2d  359.) 

The  only  possible  antecedent  of  "such"  is  the  entire 
phrase  commencing  ".  .  .  shall  be  in  want,"  and  con- 
cluding ".  .  .  whether  included  in  the  foregoing  clas- 
sification or  not". 

The  general  rules  of  construction  compel  the  conclu- 
sion that  the  addition  of  the  general  phrase  "or  for  any 
purpose  whatsoever,  whether  included  in  the  foregoing 
classification  or  not;"  when  read  in  the  light  of  the 
specific  items  preceding  it  and  the  general  overall  pur- 
pose and  intent  of  the  language  preceding  and  follow- 
ing it,  does  not  have  independent  meaning  of  itself  and 
comes  within  the  rules  of  "ejusdem  generis". 

In  Badcr  v.  Coale,  48  Cal.  App.  2d  276,  the  rule  of 
ejusdem  generis  was  stated  as  a  rule  of  interpretation 
in  which  "when  general  words  follow  specific  terms,  the 
former  will  be  strictly  limited  in  meaning  to  things  of 
like  kind  and  nature." 

The  same  rule  was  enunciated  in  McFadden  v.  Lick 
Pier  Co.,  101  Cal.  App.  12,  at  page  17: 

"It  is  the  rule  of  construction  that  where  gen- 
eral words  follow  the  enumeration  of  particular 
classes  of  persons  or  things,  the  general  words 
will  be  construed  as  applicable  only  to  persons  or 
things  of  the  same  general  nature  or  class  as  those 
enumerated." 
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III. 

Emma's  Accustomed  Standard  of  Living  Constitutes 
an  Ascertainable  Standard. 

Internal  Revenue  Bulletin  54-285  (IRB  1954-29) 
was  rendered  in  response  to  a  request  for  advice  as 
to  the  propriety  of  a  charitable  deduction  where  there 
was  a  power  to  invade  for  the  "comfort,  support,  hos- 
pital or  medical  expenses"  of  the  testator's  surviving 
wife. 

The  ruling  stated: 

"Where  the  power  of  invasion  is  limited  by  such 
words  as  'comfort  and  support'  with  no  express 
standard  or  limitation  in  the  will  or  instrument, 
such  words  should  be  interpreted  as  meaning  the 
comfort  and  support  according  to  the  standard  of 
living  enjoyed  by  the  beneficiary  prior  to  the  de- 
cedent's death,  if  such  interpretation  is  consistent 
with  applicable  local  law,  and  other  terminology  in 
the  will  or  instrument  does  not  require  some  dif- 
ferent interpretation.  (The  inclusion  of  the  words 
'hospital  or  medical  expenses'  does  not  enlarge  the 
power  of  invasion  as  hospital  and  medical  care  are 
included  within  the  broad  meaning  of  comfort  and 

support.)" 

*     *     * 

"In  view  of  the  foregoing  it  is  held  that  a  char- 
itable deduction  under  section  812(d)  of  the  In- 
ternal Revenue  Code  may  be  allowed  on  account 
of  bequests  or  gifts  of  remainder  interests  to  char- 
ity in  cases  where  the  will  or  instrument  author- 
izes "invasion  of  corpus  for  the  comfortable  main- 
tenance and  support  of  life  beneficiaries  if  (1) 
there  is  an  ascertainable  standard  covering  com- 
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fort  and  support  which  may  be  either  express  or 
implied,  and  (2)  the  probabiHty  of  invasion  is 
remote  or  the  extent  of  the  invasion  is  calculable 
in  accordance  with  some  ascertainable  standard." 
(Emphasis  added). 

In  Ithaca  Trust  Company,  supra,  the  Supreme  Court, 
at  page  154,  sustained  the  right  to  the  deduction  say- 
ing: "The  principal  that  could  be  used  was  only  so 
much  as  might  be  necessary  to  continue  the  comfort  then 
enjoyed.  The  standard  was  fixed  in  fact  and  capable 
of  being  stated  in  definite  terms  of  money.  It  was  not 
left  to  the  widow's  discretion." 

As  stated  in  Mercantile-Safe  Deposit  and  Trust  Co. 
V.  United  States.  252  Fed.  Supp.  191 : 

"Following  the  Ithaca  Trust  decision,  the  courts 
have  held  that  the  standard  is  sufficiently  definite 
where  the  will  permits  invasion  for  the  benefici- 
ary's 'comfort  and  welfare'.  Blodget  v.  Delaney,  1 
Cir.,  201  F.2d  589  (1953),  'proper  care,  support 
and  maintenance',  Lincoln  Rochester  Trust  Co.  v. 
Commissioner,  2  Cir.,  181  F.2d  424  (1950),  'sup- 
port and  maintenance'.  Berry  v.  Kuhl,  7  Cir.,  174 
F.2d  565  (1949),  'to  meet  any  unusual  demands, 
emergencies,  requirements  or  expenses  for  her  per- 
sonal needs  that  may  arise  from  time  to  time', 
Lincoln  Rochester  Trust  Co.  v.  McGowan,  217  F. 
2d  287.  289  (1957).  or  for  'the  upkeep  of  the 
homeplace  and  all  necessary  medical  and  hospital 
expenses  in  the  case  of  the  illness'  of  either  or 
both  of  the  testator's  sisters,  Bowers  v.  South  Caro- 
lina National  Bank  of  Greenville,  4  Cir..  228 
F.   2d  4    (1955).   Granting  the   trustee  discretion 
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with  respect  to  the  amount  to  be  used  for  the  spec- 
ified purpose  is  not  fatal.  Neither  is  omission 
from  the  will  of  specific  reference  to  the  support 
or  comfort  'then  enjoyed'." 

Althoug-h  the  trust  created  by  Ludwig  Erb  did  not 
specifically  limit  the  invasion  power  to  support,  etc., 
in  the  manner  which  Emma  had  previously  enjoyed,  as 
was  the  case  in  Ithaca,  it  did  limit  such  invasion  to 
moneys  necessary  for  her  "reasonable"  support,  care, 
comfort,  etc  .In  addition  it  is  conceded  that  the  trustor 
and  trustee  intended  that  the  power  to  invade  should 
be  so  limited. 

In  Commissioner  v.  Robertson's  Estate,  141  F.  2d 
855  (4th  Cir.,  1944),  invasion  was  authorized  "if  the 
best  interests  of  my  sister  should  so  require".  In  the 
trustee's  judgment  her  best  interests  required  her  to 
be  maintained  according  to  her  standard  of  living  of 
the  past  ten  or  fifteen  years.  Judgment  for  the  tax- 
payer was  affirmed  and  the  court  noted,  at  page  857, 
the  Tax  Court's  finding  of  fact,  to  wit : 

"We  think  it  clear,  therefore,  from  the  evidence 
that  any  uncertainty  in  the  bequests  to  the  chari- 
ties by  reason  of  the  prior  authority  of  the  trustee 
to  distribute  principal  if  in  his  judgment  the  best 
interests  of  the  beneficiary  should  require  was  neg- 
ligible. The  possibility  that  the  charitable  bequests 
would  fail  or  be  diminished  was  so  remote  as  to  be 
nil." 

In  Lincoln  Rochester  Trust  Co.  v.  Commissioner, 
181  F.  2d  424  (2nd  Cir..  1959),  invasion  was  per- 
mitted for  the  beneficiary's  "proper  care,  support  and 
maintenance".  The  court  held  that  this  meant  such  as 
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is  "suitable  or  appropriate  to  the  station  in  life  to 
which  she  was  accustomed"  and  admitted  that  inter- 
pretation was  to  be  controlled  by  state  (New  York) 
law. 

In  Blodgett  v.  Dclaney,  supra,  "comfort  and  wel- 
fare" was  held  to  mean,  under  Massachusetts  law,  sup- 
port in  accordance  with  the  beneficiary's  station  in  life 
and  accustomed  pattern  of  living.  The  Treasury  De- 
partment would  do  well  to  heed  the  following"  para- 
graph, appearing  at  page  594  of  the  opinion : 

"Many  other  Courts  of  Appeals  on  like  reasoning, 
and  also  taking  into  consideration  the  clear  Con- 
gressional policy  not  to  benefit  the  national  reve- 
nue at  the  expense  of  charitable  institutions,  have 
in  comparable  factual  situations  reached  the  con- 
clusion of  deductibility." 

Other  cases  in  which  the  courts  have  implied  a  lim- 
itation of  the  power  to  invade  to  instances  where  it  is 
necessary  to  render  support  in  a  degree  to  which  the 
beneficiary  is  accustomed  even  though  no  such  express 
limitation  is  set  forth  in  the  will  are  Lincoln  Rochester 
Trust  Co.  V.  McGowan,  217  F.  2d  287;  United  States 
V.  Powell,  307  F.  2d  821;  and  Estate  of  Mary  Cotton 
Wood,  39  T.C.  919. 

The  power  of  invasion  in  Ludwig's  trust,  considered 
in  light  of  the  law  of  the  State  of  California,  provides 
a  definite  standard  limiting  the  extent  of  possible  in- 
vasion for  the  benefit  of  the  life  beneficiary.  It  has 
been  additionally  shown  herein  that  local  law  enforces 
such  a  standard. 
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Conclusion. 

The  practical  question  before  the  Court  is  whether 
the  government  and  the  District  Court  may  arbitrarily 
maintain  that  no  ascertainable  standard  governs  the 
trustee's  power  of  invasion  of  the  corpus  by  focusing 
solely  on  the  phrase  ".  .  .  or  for  any  purpose  what- 
soever, whether  inck;dt*d  in  the  foregoing  classification 
or  not."  This  view  ignores  the  mandates  of  logic,  of  lo- 
cal law  (both  in  regard  to  interpretation  of  instruments 
and  duties  of  a  trustee)  and  of  past  decisions  of  the 
United  States  Supreme  Court,  the  Tax  Court  and  the 
Ninth  Circuit  Court  of  Appeals.  The  ascertainable  stand- 
ard of  both  the  life  interest  and  of  the  remainder  in- 
terest is  calculable  as  of  the  date  of  Ludwig  Erb's 
death  as  is  required  by  the  Treasury  Regulations  gov- 
erning Section  2055  of  the  Internal  Revenue  Code  of 
1954.  The  life  interest  is  to  be  measured  by  the  stand- 
ard of  living  enjoyed  by  Emma  Erb  prior  to  Ludwig's 
death.  From  the  facts  conceded  by  the  government  to 
be  true,  the  possibihty  that  the  charitable  transfer  will 
not  become  effective  is  so  remote  as  to  be  negligible. 
The  occurrence  of  an  event  which  would  defeat  the  in- 
terest vested  in  the  charitable  remaindermen  is  not  only 
highly  improbable  at  the  time  of  Ludwig's  death,  but 
presently  is  impossible. 

Although  after  Emma's  death  on  August  31,  1962, 
there  were  distributions  of  corpus,  and  the  trust  con- 
tinues for  the  benefit  of  succeeding  life  beneficiaries, 
these  life  beneficiaries  are  to  receive  income  only  and 
the  trustee  no  longer  has  the  power  to  invade  the  cor- 
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pus  for  their  benefit.  Thus  the  entire  trust  corpus  will 
be  distributed  to  the  following  charities,  in  equal  shares : 

Goodwill  Industries  of  Southern  California, 
Hathaway  Home  for  Children, 
McKinley  Home  for  Boys, 
Braille  Institute  of  America,  Inc., 
Salvation  Army  of  California, 
Pacific  Home. 

The  court  is,  of  course,  aware  that  an  affirmance  of 
the  erroneous  decision  of  the  trial  court  will,  taking 
into  account  interest  on  the  overpayment,  deprive  each 
of  said  charities  of  a  sum  in  the  neighborhood  of  $17,- 
000.00. 

It  would  seem  particularly  appropriate,  at  this  point, 
to  quote  from  the  dissenting  opinion  of  Judge  Hutche- 
son  of  the  Fifth  Circuit  in  National  Bank  of  Com- 
merce of  San  Antonio  v.  Scofield,  169  F.  2d  145,  at 
page  148: 

"Covetousness,  rapacit3^  and  greed  are  as  un- 
virtuous  and  unlovely  in  a  governmental  bureau  as 
they  are  in  the  citizen,  and  courts  should  be  as 
quick  to  call  them  what  they  are  in  the  one  case 
as  in  the  other." 

The  decision  of  the  District  Court  in  granting  the 

Government's  Motion  for  Summary  Judgment  should  be 

reversed,  and  the  Court  below  directed  to  enter  that: 

1.      The  plaintiff  is  entitled  to  recovery  of  Federal 

estate  tax  upon  its  claim  that  it  was  entitled  to 

deduct  from  decedent's  gross  estate  $297,562.71 

as    a    deduction    for    charitable    bequests    under 

Section  2055  of  the  Internal  Revenue  Code  of 

1954  (26  U.S.C.  §2055),  and 


The  Court  retains  jurisdiction  of  this  action  for 
the  purpose  of  determining  the  amount  of  any 
deduction  for  Federal  estate  tax  purposes  to 
which  the  plaintiff  is  entitled  for  attorney's  fees 
and  exj)enses  incurred  in  connection  with  con- 
testing the  deficiency  assessed  and  prosecuting 
the  claim  for  refund  in  this  action,  including 
any  appeal  from  this  Judgment,  upon  proof  there 
of  to  the  Court. 

Respectfully  submitted, 

Bodkin,  Breslin  &  Luddy, 
Henry  G.  Bodkin,  Jr., 
Harry  A.  Olivar, 

Attorneys  for  Appellant. 


Certificate. 

I  certify  that  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  Rules. 

Henry  G.  Bodkin,  Jr. 
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OPINION  BELOW 

The  memorandum  of  decision  of  the  District  Court 
(I-B  R.  166-178)^  is  officially  reported  at  245  F. 
Supp.  386.  The  District  Court's  findings  of  fact  and 
conclusions  of  law  in  accordance  with  the  momoran- 


1  "I-B  R."  references  are  to  Section  B  of  Volume  I  of  the 
reproduced  Transcript  of  Record  on  review,  and  "I-A  R." 
references  are  to  Section  A  of  Volume  I  of  the  Transcript  of 
Record. 

(1) 


dum  of  decision   (I-B  R.  195-203)   are  not  officially 
reported. 

JURISDICTION 

This  appeal  involves  federal  estate  taxes.  The 
date  of  death  was  July  31,  1958.  (I-B  R.  196.)  The 
taxes  and  interest  in  dispute  were  paid  as  follows: 
$90,000  on  December  28,  1962  (I-B  R.  200),  and 
$20,224.75  (of  which  $17,555.17  represented  inter- 
est), on  February  18,  1963.  (I-B  R.  201.)  Claim 
for  refund  was  filed  on  November  12,  1963  (I-B  R. 
201),  and  was  rejected  on  February  6,  1964  (I-B  R. 
201).  Within  the  time  provided  in  Section  6532  of 
the  Internal  Revenue  Code  of  1954,  on  September  28, 
1964,  the  decedent's  executor  brought  this  action  in 
the  District  Court  for  recovery  of  the  tax  and  inter- 
est paid.  (I-A  R.  2-5.)  Jurisdiction  was  conferred 
on  the  District  Court  by  28  U.S.C,  Section  1346(a) 
(1).  The  judgment  of  the  District  Court  was  entered 
on  January  13,  1966.  (I-B  R.  204.)  Within  sixty 
days  thereafter,  on  February  11,  1966,  a  notice  of 
appeal  was  filed.  (I-B  R.  207.)  Jurisdiction  is  con- 
ferred on  this  Court  by  28  U.S.C,  Section  1291. 

QUESTION  PRESENTED 

The  decedent  bequeathed  his  residuary  estate  in 
trust  with  directions  to  the  trustee  to  pay  the  income 
to  his  widow  during  her  lifetime  and,  in  its  sole 
discretion,  to  use  any  part  of  the  corpus  "for  expenses 
of  accident,  illness  or  other  misfortune,  or  for  any 
purpose    whatsoever",    and    to    pay    any    remaining 
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corpus  (after  intervening  life  estates  to  certain  indi- 
viduals) to  named  charities.  The  question  is  whether 
the  District  Court  correctly  held  that  the  value  of 
the  charitable  remainder  as  of  the  date  of  the  dece- 
dent's death  was  not  ascertainable  by  any  reliable 
objective  standard,  and  hence  was  not  deductible  for 
federal  estate  tax  purposes  under  Section  2055(a) 
of  the  Internal  Revenue  Code  of  1954,  the  applicable 
Treasury  Regulations,  and  the  controlling  decisions 
of  the  Supreme  Court. 

STATUTES  AND  REGULATION  INVOLVED 

Internal  Revenue  Code  of  1954: 

Sec.  2055.  Transfers  for  Public,  Charitable, 
AND  Religious  Uses. 

(a)  In  General. — For  purposes  of  the  tax  im- 
posed by  section  2001,  the  value  of  the  taxable 
estate  shall  be  determined  by  deducting  from 
the  value  of  the  gross  estate  the  amount  of  all 
bequests,  legacies,  devices,  or  transfers  (includ- 
ing the  interest  which  falls  into  any  such  be- 
quest, legacy,  devise,  or  transfer  as  a  result  of 
an  irrevocable  disclaimer  of  a  bequest,  legacy, 
devise,  transfer,  or  power,  if  the  disclaimer  is 
made  before  the  date  prescribed  for  the  filing 
of  the  estate  tax  return)  — 

*         *         *         * 

(2)  to  or  for  use  of  any  corporation  or- 
ganized and  operated  exclusively  for  reli- 
gious, charitable,  scientific,  literary,  or  edu- 
cational purposes,  including  the  encourage- 
ment of  art  and  the  prevention  of  cruelty 


to  children  or  animals,  no  part  of  the  net 
earnings  of  which  inures  to  the  benefit  of 
any  private  stockholder  or  individual,  and 
no  substantial  part  of  the  activities  of  which 
is  carrying  on  propaganda,  or  otherwise 
attempting,  to  influence  legislation; 
*         *         *         * 

For  purposes  of  this  subsection,  the  complete 
termination  before  the  date  prescribed  for  the 
filing  of  the  estate  tax  return  of  a  power  to 
consume,  invade,  or  appropriate  property  for 
the  benefit  of  an  individual  before  such  power 
has  been  exercised  by  reason  of  the  death  of 
such  individual  or  for  any  other  reason  shall 
be  considered  and  deemed  to  be  an  irrevocable 
disclaimer  with  the  same  full  force  and  effect  as 
though  he  had  filed  such  irrevocable  disclaimer. 

*  !ti  *  if 

(26  U.S.C.  1964  ed.,  Sec.  2055.) 

Civil  Code,  10  West's  Annotated  California  Codes: 
Sec.  2253.  Declaration  of  trust 

Declaration  of  trust.  The  nature,  extent,  and 
object  of  a  trust  are  expressed  in  the  declara- 
tion of  trust. 

Sec.  2254.  Declaration  of  trust;  oral  declara- 
tions; merger  of  previous  declarations  into 
written  declaration 

Same.  All  declarations  of  a  trustor  to  his 
trustees,  in  relation  to  the  trust,  before  its  ac- 
ceptance by  the  trustees,  or  any  of  them,  are 
to  be  deemed  part  of  the  declaration  of  the  trust, 
except  that  when  a  declaration  of  trust  is  made 


in  writing,  all  previous  declarations  by  the  same 
trustor  are  merged  therein. 

Treasury  Regulations  on  Estate  Tax  (1954  Code) : 

Sec.    20.2055-2     Transfers   not    exclusively   for 
charitable  purposes. 

(a)  Remainders  and  similar  interests.  If  a 
trust  is  created  or  property  is  transferred  for 
both  a  charitable  and  a  private  purpose,  deduc- 
tion may  be  taken  of  the  value  of  the  charitable 
beneficial  interest  only  insofar  as  that  interest 
is  presently  ascertainable,  and  hence  severable 
from  the  non-charitable  interest.  The  present 
value  of  a  remainder  or  other  deferred  payment 
to  be  made  for  a  charitable  purpose  is  to  be  de- 
termined in  accordance  with  the  rules  stated  in 
§  20.2031-7.  Thus,  if  money  or  property  is  placed 
in  trust  to  pay  the  income  to  an  individual  dur- 
ing his  life,  or  for  a  term  of  years,  and  then 
to  pay  the  principal  to  a  charitable  organization, 
the  present  value  of  the  remainder  is  deductible. 
To  determine  the  present  value  of  such  remainder 
use  the  appropriate  factor  from  column  4  of 
Table  I  or  Table  II  of  §20.2031-7,  whichever 
is  applicable.  If  the  interest  transferred  is  such 
that  its  value  is  to  be  determined  by  a  special 
computation  (see  paragraph  (e)  of  §  20.2031-7), 
a  request  for  a  specific  factor,  accompanied  by 
a  statement  of  the  date  of  birth  of  each  person 
the  duration  of  whose  life  may  affect  the  value 
of  the  remainder,  and  by  copies  of  the  relevant 
instruments,  may  be  submitted  by  the  executor 
to  the  Commissioner  who  may,  if  conditions  per- 
mit, supply  the  factor  requested.  If  the  Com- 
missioner does  not  furnish  the  factor,  the  claim 


for  deduction  must  be  supported  by  a  full  state- 
ment of  the  computation  of  the  present  value 
made  in  accordance  with  the  principles  set  forth 
in  the  applicable  paragraph  of  §  20.2031-7. 
*         *         *         * 

(26  C.F.R.,  Sec.  20.2055-2.) 
STATEMENT 

The  material  facts  of  this  estate  tax  case  are  not 
disputed,  and  may  be  briefly  summarized  as  follows: 

Ludwig  G.B.  Erb  (hereafter  sometimes  referred 
to  as  "decedent")  died  testate  on  July  31,  1958,  at  the 
age  of  82.  Decedent  was  sui^ived  by  his  widow, 
Emma  Erb,  who  was  82  years  old  at  the  date  of  the 
decedent's  death.  The  decedent  had  no  children.  (I-B 
R.  196.) 

Decedent's  will,  which  was  duly  probated  in  the  Su- 
perior Court  of  Los  Angeles  County,  named  the  Title 
Insurance  and  Trust  Company  as  his  executor.  (I-B 
R.  196.)  The  executor  will  hereafter  sometimes  be 
referred  to  as  "the  bank". 

Decedent's  will,  dated  December  28,  1954,  be- 
queathed the  residue  of  his  estate  to  the  bank  to  be 
held  by  it  as  trustee  under  an  inter  vivos  trust  set  up 
by  decedent  in  April,  1942,  for  the  uses  and  upon  the 
terms  specified  in  the  inter  vivos  trust,  as  amended. 
(I-B  R.  199.) 

The  inter  vivos  trust  created  by  decedent  in  1942 
provided,  in  general,  that  the  trust's  income  was  to  be 
paid  to  decedent  during  his  life,  and  to  Emma,  his 
widow,  should  she  sui'vive  him.     Upon  the  death  of 


both  decedent  and  Emma,  after  certain  distributions 
from  corpus,  the  income  from  the  remaining  corpus 
was  to  be  distributed  to  certain  named  individuals, 
and,  upon  the  death  of  such  persons,  the  trust  was  to 
terminate  and  the  corpus  then  existing  was  to  be  di- 
vided between  six  specified  charitable  institutions. 
(I-B  R.  197.) 

The  inter  vivos  trust  contained  a  provision  where- 
by the  trustee  was  authorized  to  invade  the  trust  cor- 
pus on  behalf  of  the  decedent  during  his  life,  or  his 
widow  following  his  death.  (I-B  R.  197-198.)  That 
provision,  which  is  the  basis  of  the  present  law  suit, 
was  amended  on  January  4,  1955  (three  and  a  half 
years  before  decedent's  death)  to  read  as  follows  (I-B 
R.  198) : 

If  at  any  time  or  times  during  the  life  of  this 
trust,  the  Trustor — and  after  his  death,  the  said 
Emma  Erb,  if  she  shall  survive  him — shall  be  in 
want  of  additional  moneys  for  reasonable  sup- 
port, care  and  comfort,  or  for  expenses  of  acci- 
dent, illness  or  other  misfortune,  or  for  any  pur- 
pose whatsoever,  whether  included  in  the  forego- 
ing classification  or  not;  in  such  case  of  want  or 
need,  it  shall  be  the  duty  of  the  Trustee,  in  its 
sole  uncontrolled  discretion,  to  pay  to  or  to  use 
or  to  apply  or  to  expend  for  the  said  Trustor  or 
Emma  Erb,  his  said  wife,  as  the  case  may  be, 
such  portion  or  portions  of  the  corpus  of  this 
trust  estate,  up  to  and  including  the  whole  there- 
of, as  the  Trustee  may  deem  necessary  to  meet 
such  want. 

Pursuant  to  decedent's  will,  the  residue  of  his  es- 
tate was  distributed  to  the  inter  vivos  trust.     This 
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residue  was  worth  somewhat  more  than  $705,000.00. 
(I-B  R.  199.) 

Emma  Erb  was  a  person  of  considerable  personal 
means;  her  separate  property  yielded  her  an  income 
ranging  from  a  low  of  $26,190.87  in  1959  to  a  high 
of  $36,080.95  for  the  eight-month  period  ending  with 
her  death  on  August  31,  1962.  She  was  a  person  of 
modest  tastes  and  frugal  spending  habits.  She 
owned  no  valuable  jewelry,  and  owned  one  $200  fur 
jacket.  During  the  49-month  period  in  which  she  sur- 
vived decedent,  Emma  saved  $116,507.64  of  her  own 
separate  income  and  income  from  the  inter  vivos 
trust,  and  spent  $81,037.57.  (I-B  R.  199.)  During 
that  49-month  period  there  were  no  invasions  of  cor- 
pus on  Emma's  behalf,  and  the  trustee's  power  to  in- 
vade corpus  terminated  at  her  death.     (I-B  R.  200.) 

On  the  decedent's  federal  estate  tax  return,  timely 
filed  on  October  20,  1959,  the  bank  claimed  a  chari- 
table deduction  for  the  value  of  the  six  charitable  re- 
mainder interests  in  the  amount  of  $297,562.71.  This 
claimed  deduction  was  disallowed,  and  a  deficiency  in 
federal  estate  tax  of  $92,669.58  was  asserted.  (I-B 
R.  200.)  The  deficiency  (with  interest)  was  then 
paid,  and  the  bank  filed  a  timely  refund  claim.  Upon 
rejection  of  the  refund  claim  the  bank  brought  a  time- 
ly suit  for  refund  in  the  District  Court  (I-B  R.  201.) 

The  case  was  pre-tried  before  Judge  Harry  C. 
Westover,  and  the  Government  then  moved  for  sum- 
mary judgment.  (I-A  R.  77.)  The  motion  was  op- 
posed by  the  bank,  with  both  sides  filing  extensive 
briefs.     (I-A  R.  79-91;  I-A  R.  96-100;  I-B  R.  101- 


142.)  The  Government's  motion  was  granted,  with 
Judge  Westover  ruling  in  a  memorandum  of  decision. 
(I-B  R.  166-178.)  Proposed  findings  of  fact  and 
conclusions  of  law  in  accordance  with  the  memoran- 
dum of  decision  were  prepared  by  both  parties,  and, 
after  a  hearing,  findings  of  fact  and  conclusions  of 
law  were  entered  by  the  trial  judge.  (I-B  R.  195- 
203.)  Judgment  was  entered  in  favor  of  the  Govern- 
ment on  January  13,  1966  (I-B  R.  204),  and  the  bank 
then  took  this  timely  appeal. 

SUMMARY  OF  ARGUMENT 

The  decedent  in  an  inter  vivos  trust,  through  which 
the  residue  of  his  estate  was  to  be  administered,  au- 
thorized his  trustee  in  its  sole  uncontrolled  discretion 
to  invade  the  charitable  remainders  "for  reasonable 
support,  care  and  comfort,  or  for  expenses  of  accident, 
illness  or  other  misfortune,  or  for  any  purpose  what- 
soever, whether  included  in  the  foregoing  classifica- 
tion or  not"  of  his  widow,  the  life  beneficiary.  Since 
the  extent  to  which  the  charitable  remainders  might 
be  diverted  on  behalf  of  the  widow  under  this  power 
of  invasion  was  not  susceptible  of  prediction  by  any 
reliable  objective  standard,  the  remainders  had  no  as- 
certainable value  as  of  decedent's  death  and  accord- 
ingly were  not  deductible  for  federal  estate  tax  pur- 
poses. No  tenable  distinction  can  be  drawn  between 
this  case  and  Henslee  v.  Union  Planters  Bank,  335 
U.S.  595,  and  Merchants  Bank  v.  Commissioner,  320 
U.S.  256,  where  the  Supreme  Court  held  that  discre- 
tionary powers  of  the  trustees  to  invade  for  more 
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limited  purposes  on  behalf  of  the  widow  sufficed  per 
se  to  defeat  valuation  and  deduction  of  the  charitable 
remainders  because  the  existence  of  such  powers  in- 
jected elements  of  speculation  too  great  to  be  over- 
come, notwithstanding  the  facts  that  the  widow's  pre- 
vious manner  of  living  was  modest  and  her  resources 
substantial.  So  too,  in  the  present  case,  the  widow's 
economical  living  habits  and  independent  means  could 
have  no  more  relevancy  than  in  Merchants  Bank  v. 
Commissioner,  supra,  or  Henslee  v.  Union  Planters 
Bank,  supra. 

These  Supreme  Court  decisions  have  been  followed 
in  cases  where  the  discretionary  power  to  invade  was 
even  more  restricted  than  that  involved  here.  Fur- 
thermore, the  California  courts  would  not  interfere 
with  the  trustee's  discretionary  power  to  invade,  nor 
limit  it  to  a  more  rigid  standard,  because  to  do  so 
would  disregard  the  plain  language  of  the  trust  in- 
strument and  substitute  the  court's  discretion  for  that 
of  the  trustee. 

Under  these  circumstances,  the  District  Court  cor- 
rectly held  that  the  value  of  the  charitable  remainders 
failed  to  qualify  for  the  charitable  deduction,  and  its 
decision  should  be  affirmed. 
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ARGUMENT 

The  District  Court  Correctly  Held  That  the  Trustee's 
Power  to  Invade  Principal  Was  Not  Limited  by  an 
Ascertainable  Standard  Capable  of  Being  Stated  in 
Definite  Terms  of  Money,  and  That  the  Remainder 
Gifts  to  Charity  Were  Accordingly  Ineligible  for  the 
Charitable  Deduction  Allowed  by  Section  2055(a)  of  the 
Internal  Revenue  Code  of  1954 

The  factual  background  of  this  estate  tax  case  is 
undisputed.  The  sole  issue  is  whether  the  value  of 
remainder  interests  in  a  trust  of  the  decedent's  resid- 
uary estate  qualifies  for  the  deduction  allowed  for 
charitable  bequests  by  Section  2055(a)  of  the  1954 
Code,  supra,  and  the  applicable  Treasury  Regulations. 

Section  2055(a)  of  the  1954  Code  provides  for  the 
deduction  from  the  gross  estate  of  a  decedent  of  the 
amount  of  all  bequests  to  or  for  the  use  of  qualified 
charities.  While  there  is  no  question  in  this  case 
that  there  was  a  bequest  in  trust  for  qualified  chari- 
ties, nevertheless  the  issue  arises  as  to  whether  the 
amount  of  the  bequests  was  sufficiently  ascertainable 
at  the  date  of  the  decedent's  death  to  permit  the  de- 
duction. In  this  connection,  the  long  standing  appli- 
cable regulation  (Treasury  Regulations  on  Estate 
Tax  (1954  Code),  Section  20.2055-2 (a),  supra)  pro- 
vides that  if  a  trust  is  created  for  both  a  charitable 
and  a  private  purpose,  deduction  may  be  taken  for 
the  value  of  the  charitable  beneficial  interest  only  in- 
sofar as  that  interest  is  presently  ascertainable,  and 
hence  severable  from  the  non-charitable  interest.  It 
is  the  position  of  the  Government,  sustained  by  the 
court  below,  that  the  value  of  the  charitable  beneficial 
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interest  bequeathed  by  the  decedent  was  not  ascer- 
tainable at  the  date  of  the  decedent's  death  within  the 
meaning  of  the  Code  and  the  Regulations,  and  the 
controlling  Supreme  Court  decisions,  and  therefore 
the  claimed  deduction  must  be  denied. 

The  reason  why  the  value  of  the  charitable  re- 
mainders could  not  be  determined  as  of  the  date  of 
decedent's  death  is  that  he  gave  his  trustee  extremely 
broad  powers  to  invade  principal  in  favor  of  his 
widow,  the  life  beneficiary,  and  the  purposes  for 
which  the  widow  could  and  might  wish  to  have  the 
funds  spent  did  not  lend  themselves  to  reliable  predic- 
tion. In  other  words,  there  was  no  ascertainable 
standard  provided  for  in  the  trust  instrument  by 
which  to  determine  the  extent  of  the  trustee's  power 
to  invade  coi'pus  of  the  trust  for  the  decedent's 
widow.  See  Merchants  Bank  v.  Commissioner,  320 
U.S.  256;  Henslee  v.  Union  Planters  Bank,  335  U.S. 
595;  cf.  Ithaca  Trust  Co.  v.  United  States,  279  U.S. 
151. 

Decedent's  will  provided  that  his  residuary  estate 
was  to  be  poured  over  into  an  inter  vivos  trust  which 
he  had  created  16  years  before  his  death.  His  widow, 
Emma,  was  to  receive  the  trust's  income  for  her  life, 
and  at  her  death  the  corpus  of  the  trust  was  to  be 
distributed  in  part  to  other  individuals  and  upon  the 
termination  of  life  estates  for  certain  named  individ- 
uals the  balance  of  the  corpus  was  to  be  paid  over  to 
six  charitable  institutions.  The  pertinent  provision 
of  the  trust  is  Section  Six,  which  was  amended  about 
31/4  years  before  decedent's  death  to  read  as  follows 
(I-B  R.  198) : 
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If  at  any  time  or  times  during  the  life  of  this 
trust,  the  Trustor — and  after  his  death  the  said 
Emma  Erb,  if  she  shall  sui-vive  him — shall  be  in 
want  of  additional  moneys  for  reasonable  sup- 
port, care  and  comfort,  or  for  expenses  of  acci- 
dent, illness  or  other  misfortune,  or  for  any  pur- 
pose whatsoever,  whether  included  in  the  forego- 
ing classification  or  not;  in  such  case  of  want  or 
need  it  shall  be  the  duty  of  the  Trustee,  in  its  sole 
uncontrolled  disci^etion  to  pay  to  or  use  or  apply 
or  to  expend  for  the  said  Trustor  or  Emma  Erb, 
his  said  wife,  as  the  case  may  be,  such  portion  or 
portions  of  the  corpus  of  this  trust  estate,  up  to 
and  including  the  whole  thereof,  as  the  Trustee 
may  deem  necessary  to  meet  such  want.  (Em- 
phasis supplied.) 

We  submit  that  the  above  language  of  the  trust  in- 
strument provides  such  broad  standards  for  invasion 
of  corpus  as  to  make  it  impossible  to  determine,  as  of 
the  decedent's  death,  the  amounts,  if  any,  which  the 
charities  would  receive.  The  Supreme  Court  has  ex- 
plicitly held  that  no  charitable  deduction  is  allowable 
for  bequests  which  may  never  reach  charity,  and  that 
"Where  the  principal  of  a  bequest  to  charity  thus 
may  be  invaded  for  private  purposes,  it  is  only  the 
ascertainable  and  assured  balance  of  the  bequest  to 
charity  that  is  recognized  for  a  tax  deduction."  Com- 
missioner V.  Sternherger's  Estate,  348  U.S.  187,  194. 
See  also  Henslee  v.  Union  Planters  Bank,  supra;  Mer- 
chants Bank  v.  Commissioner,  supra. 

A  claimed  charitable  deduction  of  a  remainder  in- 
terest must  pass  two  tests  to  be  allowable.    First,  al- 
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though  the  possibility  of  actual  invasion  of  corpus 
may  be  remote,  it  must  be  clear  from  the  governing 
instrument  that  there  is  an  ascertainable  standard  for 
invasion  of  corpus.  Second,  the  extent  of  possible  in- 
vasion must  be  measured  in  terms  of  money.  Thus, 
in  Paul,  Federal  Estate  and  Gift  Taxation  (1946 
Supp.)  pp.  436-437,  the  author  states  the  governing 
rules  as  follows: 

Analysis  of  these  invasion  cases  would  be  ma- 
terially facilitated  if  two  basic  propositions  were 
respected.  First,  if  the  power  of  invasion  is  not 
measurable  in  terms  of  an  ascertainable  stand- 
ard, the  deduction  should  fail  regardless  of  any 
question  of  remoteness  or  imminence  of  invasion. 
This  is  the  message  of  the  Merchants  National 
Bank  case.  Second,  if  some  standard  is  ascer- 
tainable, the  extent  of  possible  invasion  should  be 
determined,  and  the  residue  allowed  as  a  deduc- 
tion. In  short,  the  lack  of  remoteness  should  not 
necessarily  bar  the  deduction  in  toto.  Exact 
computation  in  each  case  is,  of  course,  out  of  the 
question.  While  tax  law  at  times  satisfies  itself 
with  "a  rough  estimate"  and  "an  approximation 
derived  from  the  evaluation  of  elements  not  eas- 
ily measured",  the  Supreme  Court  apparently  re- 
quires a  greater  degree  of  accuracy  for  purposes 
of  the  charitable  deduction.  These  two  proposi- 
tions obviously  leave  open  the  critical  question 
whether  the  life  tenant's  claim  to  principal  is 
confined  by  some  ascertainable  standard.  And 
at  this  point  the  only  generality  that  one  can  of- 
fer is  that  no  ready  touchstone  is  available  which 
conveniently  reveals  the  answer.  There  is  no 
limit  to  the  imagination  of  draftsmen  and  such 
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words  as  "happiness",  "need",  "welfare",  and 
"desire"  must  be  read  with  a  close  eye  to  the 
background.  But  the  Government  may  fairly 
assert  that  he  who  claims  an  ascertainable  stand- 
ard should  produce  "clear  and  convincing  proof" 
that  local  law  enforces  such  a  standard.  Al- 
though Congress  has  generously  granted  a  deduc- 
tion, it  is  not  too  much  to  ask  that  the  estate 
clearly  establish  its  right  thereto. 

See,  also,  4  Mertens,  Law  of  Federal  Gift  and 
Estate  Taxation  (1959),  pp.  397-398,  where  the  au- 
thor says: 

Where  receipt  by  the  charity  of  its  interest  is 
subject  to  a  power  of  invasion  for  the  benefit  of 
private  persons,  the  determination  as  to  whether 
any  portion  of  such  interest  is  assured  is  con- 
trolled primarily  by  two  subordinate  tests:  (1) 
whether  by  the  terms  of  the  trust  or  other  instru- 
ment of  transfer  the  trustee's  or  beneficiary's 
power  of  invasion  is  limited  by  definite  and  as- 
certainable fixed  standards  capable  of  being 
stated  in  terms  of  money  (such  standard  must, 
in  the  first  instance,  be  determined  by  reference 
to  the  will) ;  and  (2)  whether  the  extent  of  an- 
ticipated invasions,  as  of  the  time  of  the  transfer 
in  trust,  and  the  effect  thereof  on  the  present 
value  of  the  power  of  invasion,  under  the  circum- 
stances, is  clearly  demonstrable.  The  second  re- 
quirement cannot  stand  independently  of  the 
first;  if  there  is  not  a  qualifying  fixed  standard 
the  deduction  is  not  allowed  irrespective  of  the 
probability  or  improbability  of  actual  invasion 
for  private  use.  Conversely,  once  the  fixed  stand- 
ard is  established,  the  second  test  will  show 
whether  it  is  possible  to  factually  establish  the 


16 

portion  which  is  assured  to  the  charity  as  free 
from  the  contingency  of  invasion  for  private  use. 

And  see,  Lowndes  and  Kramer,  Federal  Estate  and 
Gift  Taxes  (1962  ed.),  p.  483;  Note,  Deduction  of  a 
Charitable  Remainder,  41  Va.  L.  Rev.  635,  648 
(1955) ;  Merchants  Bank  v.  Commissioner,  supra,  pp. 
261-263;  Henslee  v.  Union  Planters  Bank,  supra,  pp. 
599-600. 

In  short,  the  first  test  which  a  claim  for  a  chari- 
table deduction  for  a  remainder  interest  must  pass  is 
that  of  determining  whether  the  supervening  power 
to  invade  corpus  is  sufficiently  limited  by  an  ascer- 
tainable standard  as  to  make  the  remainder  severable 
from  the  private  life  estate.  A  bequest  which  passes 
this  test  assures  that  the  charity  will  take  something, 
but  this  does  not  establish  how  much  the  charity  will 
ultimately  receive.  That  latter  question  brings  the 
second  test  into  play;  if  the  standard  for  invasion  is 
ascertainable,  what  are  the  chances  of  invasion  ac- 
tually occurring?  If  the  power  to  invade  does  not 
pass  the  first  test  (ascertainable  standard),  the  sec- 
ond test  (determination  of  amount)  is  never  reached. 
Merchants  Bank  v.  Commissioner,  supra;  Newton 
Trust  Co.  V.  Commissioner,  160  F.  2d  175,  178-180 
(C.A.  1st,  1947) ;  Merrill  Trust  Co.  v.  United  States, 
167  F.  Supp.  474  (D.  Me.,  1958). 

The  law  has  now  become  well-settled  that  it  is  the 
existence  of  the  power  to  invade  corpus,  and  not  the 
likelihood  of  its  exercise,  which  governs.  The  Supreme 
Court  phrased  the  rule  thus  in  Henslee  v.  Union 
Planters  Bank,  supra,  p.  599: 
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But,  though  there  may  have  been  little  chance  of 
that  extravagance  which  would  waste  a  part  or 
consume  the  whole  of  the  charitable  interest,  that 
chance  remained.  What  common  experience 
might  regard  as  remote  in  the  generality  of  cases 
may  nonetheless  be  beyond  the  realm  of  precise 
prediction  in  the  single  instance. 

The  bequest  in  that  case  (p.  596)  allowed  the  trus- 
tees "to  use  and  expend  in  their  discretion  any  por- 
tion of  my  estate,  either  income  or  principal,  for  the 
pleasure,  comfort  and  welfare  of  my  mother."  The 
decedent's  mother  was  85  years  old  at  the  time  of  his 
death,  had  no  dependents,  lived  moderately,  and  died 
three  years  after  her  son  without  ever  seeking  to  in- 
vade corpus.  She  had  a  private  income  of  $3,600  per 
year,  and  the  trust  set  up  by  decedent  to  pay  her 
$9,000  per  annum  in  fact  earned  $15,000  per  annum. 
Although  the  Supreme  Court  recognized  that  on  these 
facts  the  likelihood  of  actual  invasion  of  corpus  was 
very  small,  the  charitable  deduction  was  denied  be- 
cause there  was  no  ascertainable  standard  set  forth 
to  govern  invasion  of  corpus  and  the  charitable  re- 
mainder was  not  severable  from  the  private  life 
estate.  The  rule  of  that  case  is,  we  submit,  equally 
applicable  and  controlling  here. 

The  issue  in  the  present  case  is  thus  narrowed  to 
the  question  of  whether  the  terms  of  Section  Six  of 
decedent's  trust  supplied  an  ascertainable  standard 
governing  the  trustee's  power  to  invade  corpus  which 
was  capable  of  being  stated  in  terms  of  money.  There 
is  no  real  dispute  here  that  actual  invasion  of  the 
corpus  was  unlikely,  considering  Mrs.  Erb's  age,  pri- 
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vate  income  and  modest  personal  living  habits,^  but 
that  goes  to  the  second  test  of  amount;  we  submit  that 
before  ever  reaching  an  inquiry  as  to  the  likelihood 
of  invasion  the  ascertainable  standard  must  be  pres- 
ent, and  Section  Six  manifestly  contains  no  such 
standard. 

The  critical  language  of  Section  Six  is  that  which 
allows  the  trustee,  in  its  sole  uncontrolled  discretion, 
to  expend  up  to  the  entire  amount  of  the  corpus  of 
the  trust  "for  reasonable  support,  care  and  comfort, 
or  for  expenses  of  accident,  illness  or  other  misfortune, 
or  for  any  purpose  whatsoever,  whether  included  in 
the  foregoing  classification  or  not".  This  language  is 
clear  and  unambiguous;  it  conveys  an  exceptionally 
broad  power  of  invasion.  When  it  is  contrasted  with 
trust  language  which  has  been  held  to  supply  an  as- 
certainable standard  in  other  cases,  it  becomes  read- 
ily apparent  that  it  fails  to  meet  the  first  test  for 
deductibility. 

In  Ithaca  Trust  Co.  v.  United  States,  supra,  p.  154, 
the  trust  provided  that  corpus  could  be  invaded  for 
any  sum  "necessary  to  suitably  maintain  her  [the  life 
beneficiary]  in  as  much  comfort  as  she  now  enjoys." 
This,  the  Supreme  Court  held  (p.  154),  created  an 
ascertainable  standard,  being  "fixed  in  fact  and  cap- 
able of  being  stated  in  definite  terms  of  money."  Not- 
withstanding the  obvious  disparity  between  the  lan- 
guage of  Section  Six  of  decedent's  trust  and  that  of 
the  Ithaca  Trust  case,  it  is  apparent  that  the  afRda- 


'  See  Finding  of  Fact  XII  (I-B  R.  199)  of  the  court  below  as 
to  Emma's  Resources  and  living  habits. 
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vits  of  decedent's  attorney  and  the  trust  officer  to  the 
effect  that  Section  Six  was  meant  to  allow  invasion 
only  to  maintain  Mrs.  Erb's  living  standard  (I-B  R. 
143-146,  150-151)  are  simply  after-the-fact  attempts 
to  fit  the  language  of  Section  Six  within  the  rubric 
of  the  Ithaca  Trust  holding.^ 

^  Other  cases  in  which  an  ascertainable  standard  limiting 
invasion  of  corpus  has  been  found  include  Hartford-Connecti- 
cut Trust  Co.  V.  Eaton,  36  F.  2d  710  (C.A.  2d,  1929),  where 
corpus  could  be  invaded  for  amounts  the  trustee  "may  deem 
necessary  or  advisable  for  *  *  *  [the  life  beneficiary's]  com- 
fortable maintenance  and  support"  (p.  710)  ;  Lucas  v.  Mercan- 
tile Trust  Co.,  43  F.  2d  39  (C.A.  8th,  1930),  where  invasion 
was  authorized  for  amounts  "necessary  for  the  comfort,  main- 
tenance and  support"  of  the  life  beneficiary  (p,  40)  ;  Berry 
V.  Kuhl,  174  F.  2d  565  (C.A.  7th,  1949),  in  which  the  will 
allowed  invasion  of  corpus  (up  to  $5,000  per  year)  "If  by 
reason  of  accident,  illness  or  other  cause  *  *  *  [the  life  bene- 
ficiary] requires  funds  for  this  treatment,  support  or  main- 
tenance *  *  *"  (p.  566)  ;  Lincoln  Rochester  Trust  Co.  v. 
McGotvan,  217  F.  2d  287  (C.A.  2d,  1954),  where  corpus 
would  be  invaded  for  such  sums  "as  *  *  *  may  be  necessary 
to  meet  any  unusual  demands,  emergencies,  requirements  or 
expenses  for  *  *  *  [the  life  beneficiary's]  personal  needs", 
and  the  will  further  provided,  "This  clause  is  intended  to 
provide  for  emergencies  arising  from  sickness,  accident  or 
failure  of  investments"  (p.  289).  In  Bowers  V,  South  Caro- 
lina National  Bank  of  Greenville,  228  F,  2d  4  (C.A.  4th,  1955), 
the  will  allowed  corpus  to  be  expended  to  pay  all  expenses  of 
keeping  up  a  house  and  all  necessary  medical  and  hospital 
expenses  of  the  beneficiary;  this  was  held  to  be  an  ascertain- 
able standard,  as  was  the  language  involved  in  United  States 
V.  Powell,  307  F.  2d  821  (C.A.  10th,  1962),  wherein  the  trust 
authorized  invasion  of  principal  for  the  "maintenance,  wel- 
fare, comfort,  or  happiness"  of  the  grantor's  wife  or  daugh- 
ters. In  the  Poivell  case,  supra,  the  Court  of  Appeals  held  that 
under  applicable  local  law  (that  of  Kansas) ,  "happiness"  was 
synonymous  with  "welfare"  and  "comfort",  and  this  would  be 
a  fixed  standard  under  Ithaca  Trust,  supra. 
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In  Merchants  Bank  v.  Commissioner,  supra,  p.  258, 
the  testator  bequeathed  the  corpus  of  a  testamentary 
trust  to  charities  and  empowered  the  trustee  in  its 
discretion  to  invade  the  corpus  ''for  the  comfort,  sup- 
port, maintenance,  and/or  happiness"  of  the  life  bene- 
ficiary, his  widow.  The  Supreme  Court  sustained  the 
long-standing  Treasury  Regulations  (supra)  which 
provide  that  a  charitable  bequest  is  deductible  only 
in  so  far  as  it  has  a  "presently  ascertainable"  value 
as  of  the  testator's  death.  Distinguishing  Ithaca 
Trust,  it  held  that  the  extent  to  which  the  charitable 
remainder  might  be  diverted  to  the  widow  was  not 
measurable  by  any  reliable  objective  standard.  The 
mere  existence  of  the  invasionary  power  sufficed  to 
defeat  the  deduction  because  (320  U.S.  p.  263)  "In- 
troducing the  element  of  the  widow's  happiness  *  *  * 
brought  into  the  calculation  elements  of  speculation 
too  large  to  be  overcome,  notwithstanding  the  widow's 
previous  mode  of  life  was  modest  and  her  own  re- 
sources substantial." 

The  test  applied  by  the  Supreme  Court  in  Mer- 
chants Bank  was  the  same  as  that  underlying  its  de- 
cision in  Ithaca  Trust;  the  difference  in  result 
stemmed  from  a  vital  difference  in  the  nature  of  the 
invasionary  power. 

In  Union  Planters  Bank,  the  Supreme  Court,  on 
the  authority  of  its  Merchants  Bank  decision,  held 
(p.  596)  that  the  power  of  the  trustees  to  invade  the 
corpus  of  the  trust  for  the  "pleasure,  comfort  and 
welfare"  of  the  life  beneficiaiy,  the  testator's  mother, 
precluded  deduction  of  the  charitable  remainder  not- 
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withstanding  the  unlikelihood  of  the  exercise  of  the 
invasionary  power. 

The  charitable  remainder  in  this  case  was  no  more 
susceptible  of  reliable  measurement  than  those  denied 
deduction  by  the  Supreme  Court  in  the  Merchants 
Bank  and  Union  Planters  Bank  cases.  Indeed,  the 
instant  case  presents  an  a  fortiori  situation  for  de- 
nial of  the  deduction,  since  the  invasionary  power 
which  the  decedent  here  granted  to  the  trustee  ("for 
any  purpose  whatsoever")  was  even  broader  than  the 
powers  involved  in  those  cases. 

The  two  cases  decided  by  this  Court  which  the  bank 
here  emphasizes  in  its  brief  (pp.  20-24),  involved  in- 
vasionary powers  very  different  from  those  granted 
in  Section  Six  of  decedent's  trust  in  issue  here.  Thus 
in  Commissioner  v.  Bank  of  America,  Etc.,  133  F.  2d 
753  (C.A.  9th,  1943),  the  trustee  was  authorized  to 
invade  corpus  for  the  beneficiary  "in  case  she  should, 
by  reason  of  accident,  illness,  or  other  unusual  cir- 
cumstances so  require",  and  the  trustee's  power  was 
further  restricted  to  "such  additional  sum  or  sums  as 
in  the  judgment  of  said  trustee  may  be  necessary 
and  reasonable  under  the  existing  conditions."  This 
case  was  shortly  followed  by  Commissioner  v.  Wells 
Fargo  B.  &  U.  Tr.  Co.,  145  F.  2d  130  (C.A.  9th, 
1944),  where  corpus  could  be  used  by  the  trustee  to 
assist  the  beneficiary  in  case  of  need  "on  account  of 
any  sickness,  accident,  want  or  other  emergency." 

The  most  important  fact  about  the  Wells  Fargo 
and  Bank  of  America  cases,  supra,  however,  is  that 
they  were  both  decided  before  the  Supreme  Court  de- 
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cided  Henslee  v.  Union  Planters  Bank,  supra.  The 
Bank  of  America  case  was  decided  in  1943,  and  the 
Wells  Fargo  case  in  1944;  Henslee  v.  Union  Planters 
Bank  was  decided  in  1948,  and  Merchants  Bank  v. 
Commissioner,  which  it  followed,  was  decided  in  1943. 
It  is  apparent  that  the  invasionary  powers  con- 
tained in  Section  Six  of  the  Erb  trust  are  far  more 
sweeping  and  far  less  restrictive  than  those  which 
have  previously  failed  the  ascertainable  standard  test. 
In  Henslee  v.  Union  Planters  Bank,  supra,  a  power 
to  invade  for  the  "pleasure,  comfort  and  welfare"  of 
the  life  beneficiary  was  held  insufficiently  ascertain- 
able. In  Merchants  Bank  v.  Commissioner,  supra,  p. 
30  invasionaiy  power  for  the  "comfort,  support, 
maintenance,  and/or  happiness"  of  the  life  benefici- 
ary was  also  held  insufficiently  ascertainable.  In 
Gammons  v.  Hassett,  121  F.  2d  229,  230  (C.A.  1st, 
1941),  certiorari  denied,  314  U.S.  673,  corpus  could 
be  invaded  "as  my  said  wife  may  at  any  time  and 
from  time  to  time  need  or  desire" ;  this  failed  the  as- 
certainable standard  test,  as  did  the  language  of 
Newton  Trust  Co.  v.  Commissioner,  supra,  where 
corpus  could  be  expended  for  the  beneficiary's  "use 
and  benefit".  This  was  also  the  result  in  Zentmayer*s 
Estate  V.  Commissioner,  336  F.  2d  488  (C.A.  3d, 
1964),  where  (p.  489)  the  corpus  could  be  spent  "for 
the  purpose  of  the  support,  the  maintenance,  the  wel- 
fare and  comfort  of  *  *  *  [the  beneficiary],  and  for 
any  other  purpose  which  *  *  *  [the]  trustees  shall 
deem  expedient,  necessary  or  desirable  for  the  benefit 
or  use  of  *  *  *  [the  beneficiary]."  Again,  in  De 
Castro's  Estate  v.  Coimnissimier,  155  F.  2d  254  (C.A. 
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2d,  1946),  the  Second  Circuit  found  the  standard  too 
vague  where  (p.  255)  coi-pus  could  be  invaded  "if, 
during  the  life  of  my  wife  *  *  *  due  to  her  illness, 
accident  or  other  unforseen  emergency,  the  income  of 
the  two  (2)  trusts  shall  not  be  sufficient  to  amply  pro- 
vide for  her  needs".  See  also  Merrill  Trust  Co.  v. 
United  States,  supra. 

A  comparison  of  the  language  of  Section  Six  of  the 
Erb  trust,  authorizing  invasion  of  corpus  for  "reason- 
able support,  care  and  comfort,  or  for  expenses  of  ac- 
cident, illness  or  other  misfortune,  or  for  any  purpose 
whatsoever,  whether  included  in  the  foregoing  classi- 
fication or  not",  with  that  presented  in  State  Street 
Bank  &  Trust  Co.  v.  U7iited  States,  313  F.  2d  29 
(C.A.  1st,  1963),  likewise  compels  the  conclusion  that 
Section  Six  sets  forth  no  ascertainable  standard.  In 
that  case  (p.  29),  invasion  was  authorized  for  the 
beneficiary's  "comfortable  support  and  maintenance 
and  for  any  other  reasonable  requirement."  The 
Court  of  Appeals  held  (p.  31)  that  the  "any  other 
reasonable  requirement"  language  rendered  the  stand- 
ard unascertainable ;  it  "authorized  the  trustees  to 
provide  something  more ;  to  wit,  a  higher — and  hence 
immeasurable — standard." 

Language  strikingly  similar  to  that  of  Section  Six 
was  considered  in  James  v.  Commissioner,  40  T.C. 
494  (1963).  There  the  will  authorized  the  trustees  to 
pay  any  part  of  the  trust  coi-pus  (p.  496)  "for  the  ac- 
count of  any  beneficiary  either  for  comfortable  main- 
tenance and  support,  for  educational  requirements, 
illness,    operations,    or   for    any    reason    whatsoever 
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which  shall  to  my  Trustees,  in  their  sole  discretion, 
seem  sufficient."  The  Tax  Court  held  the  power  of 
invasion  to  be  so  broad,  and  so  far  in  excess  of  main- 
tenance of  the  beneficiary's  prior  living  standard,  as 
not  to  constitute  an  ascertainable  standard.  It  re- 
jected the  taxpayer's  contention  that  "any  reason 
whatsoever"  was  limited  by  the  preceding  specific 
terms.  The  bank  in  the  present  case  makes  precisely 
the  same  argument  (Br.  36),  which  should  also  be  re- 
jected here.  See  also  Marine  Trust  Co.  of  Western 
New  York  v.  United  States,  247  F.  Supp.  278,  280 
(W.D.  N.Y.,  1965).  Indeed,  in  the  present  case  this 
result  follows  a  fortiori,  because  Section  Six  explicitly 
provides  that  invasion  could  be  made  for  ''any  purpose 
whatsoever,  whether  included  in  the  foregoing  classi- 
fication or  not".  The  language  chosen  by  decedent 
could  scarcely  have  been  clearer. 

Other  arguments  advanced  by  the  bank  in  an  effort 
to  construe  the  language  of  Section  Six  as  supplying 
an  ascertainable  standard  are  equally  untenable.  In 
the  first  place,  the  fact  that  the  invasion  of  corpus 
was  to  be  exercised  in  a  fiduciary  capacity  by  a  corpo- 
rate trustee  does  not  somehow  confer  ascertainability 
on  the  power  to  invade;  in  almost  all  the  cases  on  the 
subject  the  power  to  invade  was  exercisable  by  a 
fiduciary,  whose  standing  as  such  does  not  create  an 
ascertainable  standard  where  none  existed  under  the 
instrument.  Strite  v.  McGiyines,  215  F.  Supp.  513, 
515-516  (E.D.  Pa.,  1963).  Further,  the  trust  officer 
who  averred  that  he  would  not  have  invaded  corpus 
except  to   maintain   Mrs.   Erb's   standard   of  living 
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would  have  been  acting  in  conflict  with  the  express 
terms  of  the  trust,  and  it  is  the  law  in  California  that 
a  trust  created  by  a  written  instrument  cannot  be 
varied  by  subsequent  declarations  of  the  trustee. 
BoivUng  v.  Newlands,  112  Cal.  476,  44  Pac.  810 
(1896).  By  the  same  token,  there  is  no  merit  to  the 
bank's  contention  that  the  meaning  of  Section  Six  as 
it  now  stands,  following  its  amendment  in  1955,  can 
be  altered  by  referring  back  to  its  original  provisions. 
(Br.  31-33.)  The  California  Civil  Code,  in  Section 
2254,  supra,  states  explicitly  that  'Vhen  a  declaration 
of  trust  is  made  in  writing,  all  previous  declarations 
by  the  same  trustor  are  merged  therein." 

Finally,  the  bank  argues  at  length  that,  under 
California  law,  the  power  here  to  invade  corpus 
would  be  restricted  to  amounts  needed  to  support 
Mrs.  Erb  in  her  accustomed  manner,  and  that  this 
power  would  have  to  be  exercised  in  the  light  of  her 
other  available  income  from  non-trust  sources.  (Br. 
25-36.)  California  law,  however,  does  not  support 
these  contentions.  In  the  first  place,  although  a  trust 
for  the  benefit  of  third  persons  may  be  created  in 
California  for  any  purpose  for  which  a  contract  may 
be  made  (California  Civil  Code,  Section  2220),  that 
rule  has  no  relevance  to  the  narrow  issue  raised  here. 
The  case  of  Ringrose  v.  Gleadall,  17  Cal.  App.  664, 
667  (1911),  cited  by  the  bank  (Br.  32)  for  the  prop- 
osition that  the  trust  here  must  be  construed  under 
principles  of  contract  law,  recites  this  proposition  as 
mere  obiter  dictum — and  no  California  case  has  been 
found  in  which  it  has  been  repeated.    Indeed,  the 
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holding  of  the  Rmgrose  case  is  that  nothing  can  be 
read  into  a  trust  instrument  not  already  there.  We 
submit  that  in  the  present  case  the  California  courts 
would  determine  the  decedent's  intent  from  the  four 
corners  of  the  trust  instrument  alone — not  from  after- 
the-fact  affidavits  of  attorneys  or  trust  officers,  or 
from  the  superseded  terms  of  previous  trust  provi- 
sions. California  Civil  Code,  Sections  2253,  2254, 
supra;  Lombardi  v.  Blois,  230  Cal.  App.  2d  191,  40 
Cal.  Rptr.  899  (1964);  Estate  of  Patten,  217  Cal. 
App.  2d  167,  31  Cal.  Rptr.  767  (1963) ;  Warner  Es- 
tate, 183  Cal.  App.  2d  846,  7  Cal.  Rptr.  319  (1960) ; 
Heifetz  v.  Bank  of  America,  147  Cal.  App.  2d  776, 
305  P.  2d  979  (1957) ;  Union  Nat.  Bank  v.  Hunter, 
93  Cal.  App.  2d  669,  209  P.  2d  621  (1949) ;  Security 
First  Nat  Bank  v.  Wellslager,  88  Cal.  App.  2d  210, 
198  P.  2d  700  (1948);  Smith  v.  Bank  of  America, 
Etc.  Assn.,  14  Cal.  App.  2d  78,  57  P.  2d  1363  (1936). 
The  terms  of  Section  Six  of  decedent's  trust  impose 
no  restriction  on  invasion  of  corpus  limiting  such 
invasion  to  amounts  needed  to  maintain  Mrs.  Erb's 
standard  of  living,  and  the  California  Courts  would 
not  engraft  such  a  restriction  thereon.  As  the  Cali- 
fornia Supreme  Court  made  clear  in  Moxley  v.  Title 
Ins.  &  Trust  Co.,  27  Cal.  2d  457,  463,  165  P.  2d  15, 
18   (1945): 

It  is  axiomatic  that  we  must  look  to  the  instru- 
ment creating  the  trust  to  determine  the  nature, 
extent  and  object  of  said  trust. 

Contrary  to  the  bank's  assertion  (Br.  26,  34-35), 
we  do  not  maintain  that  the  trustee  here  has  carte 
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blanche  to  invade  corpus  for  any  whim  of  the  bene- 
ficiary, or  for  patently  unreasonable  purposes.  The 
California  courts  do  not  allow  a  trustee  to  exercise 
a  wholly  unlimited  discretion,  or  an  arbitrary  one; 
a  trustee  must,  ordinarily,  exercise  a  ''reasonable 
judgment".  This  means,  primarily,  that  the  trustee 
must  adhere  to  the  standards  set  up  by  the  trustor, 
and  act  to  effectuate  the  trustor's  purpose  in  creating 
the  trust — looking  principally  at  the  trust  document 
itself  to  determine  the  trustee's  rights.  Estate  of 
Miller,  230  Cal.  App.  2d  888,  907-909,  41  Cal.  Rptr. 
410  (1964).  However,  where — as  here — the  trustee 
may  invade  corpus  in  its  "sole  uncontrolled  discre- 
tion", even  the  "reasonable  judgment"  standard  has 
been  waived  by  the  trustor.  As  was  held  in  Coberly 
v.  Superior  Court,  231  Cal.  App.  2d  685,  689,  42  Cal. 
Rptr.  64,  66  (1965): 

A  grant  of  absolute  discretion  to  a  trustee  to 
administer  assets  does  not  mean  it  can  do  as  it 
pleases,  but  rather  that  the  grantor  has  waived 
the  requirement  that  the  conduct  of  the  trustee 
at  all  times  satisfy  the  standard  of  judgment 
and  care  exercised  by  a  reasonable,  prudent  man. 

In  addition,  the  bank  maintains  that  California 
law  would  not  permit  invasion  of  corpus  for  Mrs. 
Erb  unless  her  other  available  income  proved  inade- 
quate to  meet  her  needs.  (Br.  29-30.)  Since  Mrs. 
Erb  was  a  person  of  substantial  personal  wealth,  the 
bank  in  substance  argues  that  this  outside  income 
makes  the  standard  of  invasion  set  forth  in  Section 
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Six  an  ascertainable  one.  The  California  law  on  this 
point,  however,  hinges  on  the  factual  question  of 
whether  the  trustor  intended  to  make  a  gift  to  the 
beneficiary  regardless  of  the  beneficiary's  other  means. 
Thus  in  Estate  of  Ferrall,  41  Cal.  2d  166,  176,  259 
P.  2d  1009,  1014  (1953),  where  invasion  of  corpus 
was  permitted  *'to  meet  the  needs"  of  the  life  bene- 
ficiary, the  Court  held  that  the  trustee  should  con- 
sider such  needs  "unless  the  language  of  the  trust 
instrument  affirmatively  reveals  an  intention  to  make 
a  gift  *  *  *  regardless  of  the  beneficiary's  other 
means". 

In  the  present  case  the  trustee  not  only  had  power 
to  invade  corpus  under  a  standard  far  broader  than 
"to  meet  the  needs"  of  the  beneficiary,  but  the  trust 
instrument  affirmatively  reveals  an  intention  to  bene- 
fit Mrs.  Erb  without  regard  to  her  personal  resources. 
Moreover,  cases  of  the  Ferrall  type  are  poor  vehicles 
from  which  to  draw  general  principles  or  arbitrary 
rules.  See,  for  example,  the  exhaustive  survey  of  this 
area  in  Halbach,  Problems  of  Discretion  in  Discre- 
tionary Trusts,  61  Colum.  L.  Rev.  1425,  1442-1449 
(1961).  The  author  characterizes  the  facts  in  the 
Ferrall  case  as  "easy"  (p.  1431,  fn.  36) ;  the  facts 
of  the  present  case  are  quite  different.  In  any  event, 
if  the  bank  took  the  position  in  a  state  court  pro- 
ceeding that  it  did  not  have  power  to  invade  corpus 
if  Mrs.  Erb's  outside  income  was  adequate  for  the 
purpose  at  hand,  it  would  have  to  overcome  the  rule 
of  the  Restatement  of  Trusts  (Second),  Section  128, 
comment   (e)    (1959),  which  provides: 
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It  is  a  question  of  interpretation  whether  the 
beneficiary  is  entitled  to  support  out  of  the  trust 
fund  even  though  he  has  other  resources.  The 
inference  is  that  he  is  so  entitled. 

The  case  of  Di  Maria  v.  Bank  of  California,  237  Cal. 
App.  2d  327  (1965),  cited  by  the  bank  (Br.  30),  is 
completely  inapplicable  here.  In  the  Di  Maria  case 
(p.  329,  fn.  1)  invasion  of  corpus  was  authorized 
for  the  beneficiary's  "reasonable  support,  medical 
care  and  comfort",  and  invasion  was  to  be  based  on 
"income  which  the  Trustor  has  from  other  sources" 
as  well  as  trust  income  both  being  insufficient.  Per- 
haps the  most  that  can  be  said  for  the  bank's  argu- 
ment on  this  facet  of  the  case  is  that  it  might  be 
able  to  convince  a  California  court  that  it  should  not 
invade  corpus  until  Mrs.  Erb's  other  income  was  at 
least  jeopardized — but  that  will  not  do  insofar  as 
supplying  the  ascertainable  standard  for  purposes  of 
a  federal  estate  tax  deduction.  Merchants  Bank  v. 
Commissioner,  supra;  Henslee  v.  Union  Planters 
Bank,  supra. 

It  is  difficult  to  perceive  the  point  of  the  bank's 
contention  (Br.  28)  that  decedent's  concern  for  the 
charitable  remaindermen  was  so  great  that  he  volun- 
tarily eschewed  the  marital  deduction  rather  than 
give  his  widow  a  power  of  appointment  over  one-half 
of  his  residuary  estate.  If  Ludwig  Erb's  sentiments 
for  the  charities  were  strong  enough,  he  could  simply 
have  made  outright  bequests  to  them — and  this  liti- 
gation would  never  have  arisen.  All  that  the  bank's 
argument  proves  is  that  decedent  cared  neither  for 
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the  marital  nor  the  charitable  deductions  afforded  by 
the  federal  estate  tax  law;  he  wanted  to  have  his  will 
(and  trust)  drawn  his  way,  so  as  to  benefit  his  wife 
— even  to  the  extent  of  authorizing  provision  of  the 
trust  corpus  for  her  benefit  ''for  any  purpose  what- 
soever"— and  tax-saving  considerations  were  appar- 
ently secondary.  (See,  for  example,  the  affidavit  of 
decedent's  attorney  as  to  his  client's  sentiments  about 
tax-saving  suggestions  (I-B  R.  143-145;  Br.  6-7).) 

Finally,  the  bank  argues  that  invasion  to  maintain 
Emma's  accustomed  standard  of  living  would  consti- 
tute an  ascertainable  standard.  (Br.  37-40.)  We 
have  no  quarrel  with  the  proposition,  drawn  as  it  is 
from  many  of  the  cases  discussed  supra.  The  impor- 
tant point  for  purposes  of  the  present  case  is  that 
invasion  of  corpus  under  Section  Six  of  decedent's 
trust  was  not  limited  to  maintaining  Emma's  living 
standard,  nor  would  local  law  so  limit  invasion.  The 
bank's  argument  chooses  to  ignore  the  language  of 
the  trust  itself,  and  the  instrument  leaves  little  room 
for  doubt  but  that  decedent  wanted  the  trustee  to  in- 
vade corpus  if  necessary  to  satisfy  any  reasonable 
desire  his  widow  might  have.  There  is  no  adequate 
basis  whatever  to  assume  that  he  would  restrict  her 
in  any  way  to  enhance  his  charitable  contributions, 
which  were  obviously  less  important  to  him  than  the 
interests  of  his  widow. 

The  bank's  Conclusion  (Br.  41-43)  constitutes  an 
ad  hominem  attack  on  the  Government,  and  merits 
no  response.  At  any  rate,  the  Supreme  Court,  in 
Heyislee  v.  Union  Planters  Bank,  supra,  p.  600,  has 
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explicitly  disposed  of  the  contention  that  because  in- 
vasion did  not  in  fact  occur  the  standard  for  invasion 
was  ascertainable  at  the  date  of  decedent's  death: 

Nor  do  we  think  it  significant  that  the  trust 
corpus  was  intact  at  the  mother's  death,  for  the 
test  of  present  ascertainability  of  the  ultimate 
charitable  interest  is  applied  *'at  the  death  of  the 
testator".  Ibid.  The  charitable  deduction  is  a 
matter  of  congressional  grace,  and  it  is  for  Con- 
gress to  determine  the  advisability  of  permitting 
amendment  of  estate  tax  returns  at  such  time  as 
the  probable  vesting  of  the  charitable  interest 
has  reduced  itself  to  unalterable  fact. 

CONCLUSION 

The  District  Court's  decision  is  correct,  and  should 
be  affirmed. 
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APPELLANT'S  REPLY  BRIEF. 


Preliminary  Statement. 

Appellee  in  its  Brief  filed  with  this  court  continues 
to  confine  its  argument  to  the  single  proposition  that 
the  decision  must  be  based  upon  a  consideration  of  two 
phrases  contained  in  Section  Six  (the  power  of  invasion 
clause)  of  the  Erb  Trust.  Complete  reHance  is  placed 
upon  the  granting  to  the  trustee  of  "sole,  uncontrolled 
discretion"  and  the  "lily-gilding"  words  "or  for  any  pur- 
pose whatsoever." 

Ignored  is  the  part  these  phrases  play  in  the  overall 
meaning  of  Section  Six  or  the  intention  of  the  trustor 
generally  as  it  appears  from  the  total  trust  instrument 
and  from  the  uncontradicted  extrinsic  evidence.  Over- 
looked is  our  observation  that  Appellee's  interpretation 
of  the  language  of  the  invasion  clause  creates  an  am- 
biguity where  it  otherwise  does  not  exist. 


I. 

The  Language  of  the  Trust  Instrument  in  the  Light 
of  the  Substantive  Law  of  California,  Provides 
a  Sufficiently  Definite  Standard  Limiting  the 
Pov/er  of  Invasion. 

Appellee's  sole  argument  in  its  answering  Brief  is 
the  same  argument  that  erroneously  persuaded  the  lower 
court  to  grant  the  government's  Motion  for  Summary 
Judgment.  Appellee  urges  that  decedent  directed  the 
trustee  ".  .  .  in  its  sole  uncontrolled  discretion  .  .  ."  to 
use  any  part  of  the  corpus  "for  expenses  of  accident, 
illness  or  other  misfortune  or  for  any  purpose  whatso- 
ever." See  "Question  Presented"  and  "Summary  of 
Argument."  (Govt.  Br.  pp.  2,  9.)  Appellee  further 
argues  that  the  extent  of  the  corpus  ".  .  .  that  might 
be  diverted  on  behalf  of  the  widow  under  this  power 
of  invasion  was  not  susceptible  of  prediction  by  any  re- 
liable objective  standard.  ..."  (Govt.  Br.  p.  9.) 

The  thrust  of  the  government's  "reasoning"  is  that 
the  specific  language  "or  for  any  purpose  whatsoever" 
creates  a  discretionary  power  in  the  trustee  to  invade 
the  corpus  which  is  broader  than  any  power  found  in 
the  decisions  which  have  held  for  the  government.  The 
government's  and  the  lower  court's  theory  is  simply  er- 
roneous. 

There  is  a  myriad  of  federal  estate  tax  cases  involv- 
ing the  question  of  whether  a  charitable  remainder  is 
deductible  where  the  corpus  was  subject  to  a  power  of 
invasion.    Unlike  various  other  areas  of  substantive  law. 
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there  has  been  no  appreciable  development  of  guidelines 
as  to  what  "interest  is  presently  ascertainable"  in  the 
language  of  Treasury  Regulations  §20.2055-2.  The 
courts  that  have  concentrated  on  the  "crucial"  lan- 
guage creating  the  standard  of  invasion  have  held  in 
some  cases  for  the  taxpayer  and  in  others  for  the  gov- 
ernment. See,  for  example.  United  States  v.  Pozvell,  307 
F.  2d  821  (C.A.  10th,  1962)  holding  that  "main- 
tenance, welfare,  comfort,  or  happiness^'  constitutes  an 
ascertainable,  judicially  enforceable  standard ;  Estate  of 
H.  M.  Harris,  23  T.C.  Memo  1965,  109.  declaring  that 
"support,  comfort  and  happiness"  does  not  constitute 
an  ascertainable  standard.  In  some  instances  language 
which  would  seem  to  create  an  ascertainable  standard 
("for  the  comfortable  support  and  maintenance  and  for 
any  other  reasonable  requirement")  has  not  secured  the 
deduction.  State  Street  Bank  &  Trust  Co.  v.  U.S.,  313 
F.  2d  29  (C.A.  1st,  1963).  Language  which  would 
seem  to  create  too  broad  a  power  of  invasion  ("to  meet 
any  unusual  demands,  emergencies,  requirements  or  ex- 
penses") has  resulted  in  a  judgment  for  the  taxpayer. 
Lincoln  Rochester  Trust  Co.  v.  McGowan,  217  F.  2d 
287   (C.A.   2d,    1954).     See  also   Union  Nat.   Bk.   of 

Clarksburg   v.   Looker,    14   AFTR   2d   6208,    F. 

Supp (D.C.  W.  Va.,  July  21,  1964).  which  found 

for  the  taxpayer  even  though  the  corpus  could  be  in- 
vaded "to  meet  any  emergency  which  shall  arise  from 
illness,  misfortune,  or  other  unusual  condition." 
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Obviously  there  is  an  inherent  difficulty  with  the  gov- 
erning' federal  statute  and  Regulation  involved.  I.R.C. 
§2055 ;  Reg.  §20.2055-2.  This  difficulty  has  created  a 
hodgepodge  of  cases  which  litigants  must  look  to  as 
precedents.  For  this  reason,  we  limited  our  discussion 
in  our  Opening  Brief  to  the  Supreme  Court  and  Ninth 
Circuit  decisions  for  the  purpose  of  giving  this  court 
the  judicial  background  of  this  much  litigated  question. 
The  government  has  seen  fit  to  assert  that  the  words 
".  .  .  or  for  any  other  purpose  whatsoever  .  .  ."  con- 
tained in  the  trust  before  this  court  "are  far  more 
sweeping  and  far  less  restrictive  than  those  which  have 
previously  failed  the  ascertainable  standard  test."  TGovt. 
Br.  p.  22.)  In  addition  to  "comparing"  two  Supreme 
Court  decisions,  the  government  in  an  extremely  limited 
manner  sets  out  portions  of  the  language  of  various  de- 
cisions in  which  the  courts  have  found  for  the  govern- 
ment. 

Each  of  the  estate  tax  cases  cited  by  the  government 
in  support  of  its  position  is  distinguishable  from  the  in- 
stant case  for  two  reasons.  First,  none  of  those  cases 
interpreted  trusts  under  California  law.  Second,  none 
of  the  cases  present  sufficiently  comparable  factual  sit- 
uations to  be  determinative  here.  It  may  be  fairly 
concluded,  although  not  stated  in  previous  decisions, 
that  most  cases  in  the  area  of  charitable  deductions 
where  a  power  of  invasion  is  involved  must  be  decided 
on  an  individual  basis.  "At  this  point  the  only  gen- 
erality that  one  can  offer  is  that  no  ready  touchstone  is 
available  which  conveniently  reveals  the  answer."  (Paul, 
Federal  Estate  and  Gift  Taxation  (1946  Supp.),  pp. 
436-437.) 
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A.  The  Extent  of  the  Power  Invasion,  That  Is,  the  Factor 
Which  Determines  if  There  Is  an  Ascertainable  Stand- 
ard, Must  Be  Decided  Under  California  Law. 

Appellee  states,  after  the  major  portion  of  its  Brief 
discusses  the  federal  enactments  and  judicial  decisions 
related  to  the  issue  before  this  court,  that  finally  ap- 
pellant "argues  at  length  that,  under  California  law,  the 
power  here  to  invade  the  corpus  would  be  restricted  to 
amounts  needed  to  support  Mrs.  Erb  in  her  accustomed 
manner,  and  that  this  power  would  have  to  be  exercised 
in  the  light  of  her  other  available  income  from  non- 
trust  sources."  (Govt.  Br.  p.  25.)  We  must  point  out 
to  the  court  and  to  appellee  that  this  is  not  an  "ad- 
ditional" argument  that  we  have  added  to  our  discus- 
sion of  the  Supreme  Court  and  Ninth  Circuit  cases.  It 
is  clear  that  in  determining  whether  an  "interest  is 
presently  ascertainable"  within  the  meaning  of  Treasury 
Regulations  §20.2055-2(a),  that  the  law  of  the  state 
in  which  the  trust  is  administered  is  controlling. 
James  v.  Commissioner,  40  T.C.  494,  a  Tax  Court  de- 
cision relied  upon  by  appellee,  points  this  out  in  stating 
that  the  remainder  interest  left  to  the  charity  "does  not 
have  a  value  which  is  capable  of  determination  unless 
the  trustees  are  limited  in  their  invasion  of  the  trust 
principal  by  some  ascertainable  standard."  (Emphasis 
added.)  Whether  the  trustees  are  so  limited  herein  de- 
pends both  upon  the  terms  of  the  trust  and  California 
law. 

Quotations  from  other  authorities  cited  by  appellee  in 
support  of  its  position  follows : 

".  .  .  he  who  claims  an  ascertainable  standard 
should  produce  'clear  and  convincing  proof  that 
local  law  enforces  such  a  standard." 

(Paul,  Federal  Estate  and  Gift  Taxation  (1946 
Supp.)  p.  437.) 
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"The  extent  of  the  decedent's  interest  in  her 
sisters'  estates  under  the  power  to  consume  must  be 
determined  by  Pennsylvania  law.  The  taxability  of 
the  interest  as  so  established  will  be  determined  by 
Federal  Law  .  .  .  (Citations.)" 

{Strite  V.  McGinucs,  215  Fed.  v^upp.  513,  515.) 

"The  will  must  be  interpreted  under  Massa- 
chusetts law.  'State  law  creates  legal  interests  and 
rights.  The  federal  revenue  acts  designate  what  in- 
terests or  rights,  so  created,  shall  be  taxed.'  (Cita- 
tion.)" 

(Gammons  v.  Hassett,  121  F.  2d  229,  231  (C.A. 
1st,   1941),  certiorari  denied,  314  U.S.  673.) 

It  should  be  further  noted  that  two  of  the  cases  cited 
in  footnote  three  of  Appellee's  Brief  on  page  19  held 
that  the  power  to  invade  the  corpus  was  limited  by  local 
law  and  found  for  the  taxpayer.  The  court  in  Hart- 
ford-Connecticut Trust  Co.  V.  Eaton,  36  F.  2d  710 
(C.A.  2d,  1929),  stated:  ".  .  .  the  question  depends 
upon  how  the  courts  of  Connecticut  interpret  such  a 
provision."  United  States  v.  Pozvell,  307  F.  2d  821, 
828  (C.A.  10th,  1962),  held  that  under  appHcable  local 
law  (Kansas)  the  authorized  invasion  of  principal  for 
the  "happiness"  of  the  income  beneficiaries  "established 
an  ascertainable,  external  and  judicially  enforceable 
standard  and  that  the  trustees,  in  exercising  such  power, 
were  limited  by  such  standard  and  the  supervision  and 
control  of  the  courts  of  Kansas  in  the  exercise  of  their 
equity  powers." 


B.  The  Federal  Cases  Cited  by  Appellee  in  Support  of  Its 
Position  That  No  Ascertainable  Standard  Has  Been 
Created  by  the  Instant  Trust  Are  Readily  Distinguish- 
able on  Their  Facts. 

The  United  States  Supreme  Court  decisions  in  Mer- 
chants Bank  V.  Commissioner,  320  U.S.  256  (1943) 
and  Henslee  v.  Union  Planters  Bank,  335  U.S.  595 
( 1949)  have  been  discussed  at  some  length  in  our  Open- 
ing Brief  at  pages  16-20.  Appellee,  in  its  peremptory 
discussion  of  these  cases  at  pages  20-21  merely  re- 
iterates their  holdings  that  the  powers  of  invasion  in- 
volved precluded  deduction  of  the  charitable  remainder 
notwithstanding  the  unlikelihood  of  the  exercise  of  the 
invasionary  power. 

Appellee  does  not  comment  upon  the  contentions  made 
in  our  Opening  Brief  to  the  effect  that  the  Supreme 
Court  in  Merchants  relied  upon  the  subjective  nature  of 
the  standard,  the  direction  to  the  trustee  to  be  liberal  in 
exercising  the  power  of  invasion,  and  the  direction  to 
the  trustee  to  consider  the  interest  of  the  life  beneficiary 
prior  to  the  claims  of  the  residuary  beneficiaries.  Sim- 
ilarly in  Henslee  the  income  of  the  trust  was  to  be  used 
as  the  life  beneficiary  saw  fit,  while  the  trustees  were 
directed  to  invade  the  corpus  to  expend  an  additional 
amount  for  the  "pleasure,  comfort  and  welfare"  of  the 
life  beneficiary,  again  a  subjective  standard.  The  trus- 
tees were  further  instructed  that  the  "first  object  to  be 
accomplished  ...  is  to  take  care  of  and  provide  for 
my  mother  in  such  manner  as  she  may  desire  ..."  and 
the  charitable  interest  "is  a  residuary  bequest  .  .  .  and 
is  not  to  infringe  on  any  of  the  other  legacies  herein- 
before provided."  The  above  factors  were  determina- 
tive in  each  decision.  None  of  them  are  present  in 
the  instant  case. 
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The  case  of  Commissioner  v.  St  ember  ger's  Estate, 
348  U.S.  187  (1955),  is  not  in  point  as  it  involved  a 
deduction  of  the  actuarially  computed  value  of  a  chari- 
table bequest  which  was  to  take  effect  only  if  decedent's 
childless  daughter  died  without  descendants  surviving 
her  and  the  decedent.  Section  81.46  of  Treasury  Regu- 
lations 105  stated  that  if  the  legatee  was  empowered  to 
divert  the  fund  to  a  use  which  would  have  rendered  it 
not  deductible,  the  charitable  deduction  will  be  limited 
to  that  portion  of  the  fund  exempt  from  the  exercise 
of  the  power.  The  court's  statement,  quoted  by  appellee 
at  page  13  of  its  Brief,  to  the  effect  that  where  the 
principal  of  a  bequest  to  charity  may  be  invaded  for 
private  purposes,  only  the  amount  that  is  assured  the 
charity  is  deductible  is  limited  to  transfers  subject  to  a 
condition  under  present  Treasury  Regulations  §20.2055- 
2('b).  The  Regulations  and  judicial  decisions  governing 
the  instant  case  are  in  no  way  so  restrictive.  Any  power 
of  invasion  by  the  trustee  would  mean  that  no  amount 
would  be  "assured"  the  charity.  A  charitable  deduction 
is  proper  where,  as  stated  in  Ithaca  Trust  Co.  v.  United 
States,  279  U.S.  151.  154  flQ29)  :  "There  was  no  uncer- 
tainty appreciably  greater  than  the  general  uncertainty 
that  attends  human  affairs." 

The  cases  that  follow  are  considered  in  the  sequence 
which  they  appear  in  appellee's  Brief : 

In  Nezvton  Trust  Co.  i'.  Commissioner.  160  F.  2d  175 
(C.A.  1st,  1947),  the  trustee  was  given  a  power  "to 
make  such  payment  or  payments  to  or  for  the  use  and 
benefit  of  my  said  wife  as  it  may  in  its  sole  discretion 
deem  advisable."  The  court  found  that  "use  and  bene- 
fit"  connote   considerablv   more   than    the   maintenance 
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of  a  standard  of  living  and  that  the  term  "benefit" 
means  "whatever  promotes  welfare,  advantage,  profit." 
Massachusetts  law  did  not  support  the  taxpayer's  posi- 
tion. 

Merrill  Trust  Co.  v.  U.S.,  167  F.  Supp.  474  (D.C. 
Me.,  1958),  involved  an  invasion  of  principal  when 
either  life  beneficiary  determined  that  more  than  net  in- 
come was  necessary  for  her  support.  The  judgment  of 
the  life  beneficaries  was  stated  by  the  trustor  to  be  con- 
clusive in  this  respect.  The  court  held  at  page  480 
that  Maine  law  did  not  require  that  the  trustee  de- 
termine that  the  beneficiary  was  acting  in  good  faith 
before  complying  with  a  recjuest  for  payment  of  prin- 
cipal.   Thus  no  fixed  standard  was  present. 

The  court  in  Gammons  v.  Hassett,  121  F.  2d  229, 
232  (C.A.  1st,  1941),  looked  to  Massachusetts  law  to 
determine  whether,  a  direction  by  the  trustor  to  pay  to 
decedent's  wife  the  income  and  "so  much  of  the  prin- 
cipal thereof  as  my  said  wife  may  at  any  time  and  from 
time  to  time  need  or  desire"  would  permit  a  deduction. 
The  word  "desire"  was  determinative  in  that  local  law 
did  not  limit  the  power  of  invasion  to  the  maintenance 
of  the  wife's  standard  of  living.  The  power  of  invasion 
based  on  the  subjective  whim  of  the  life  beneficiary 
was  fatal  to  the  taxpayer. 

The  recent  case  of  Zentmaycr's  Estate  v.  Commis- 
sioner, 336  F.  2d  488  (C.A.  3d,  1964),  involved  a 
power  of  invasion  for  any  purpose  which  the  "trustees 
shall  deem  expedient,  necessary  or  desirable  for  the 
benefit  or  use  of  .  .  .  [the  life  beneficiary.]"  (Emphasis 
added.)  The  court,  at  page  490,  held  that  the  trus- 
tees, under  Pennsylvania  law,  must  invade  principal  to 
the  extent  necessary  to  maintain  the  life  beneficiary's 
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standard  of  living,  and  they  may  take  additional  funds 
from  the  principal  if,  in  their  judgment,  the  expendi- 
tures would  be  for  her  benefit  or  use.  "Benefit"  was 
defined  by  the  Supreme  Court  of  Pennsylvania  as  "any- 
thing that  works  to  the  advantage  or  gain  of  the 
recipient."  A  strong  dissent  in  Zentmayer  pointed  out 
that  Pennsylvania  law  allows  the  court  to  put  itself  in 
the  position  of  the  testator  and  that  under  the  facts  it 
is  inconceivable  that  he  intended  the  words  in  his  will  to 
mean  anything  more  than  that  principal  could  be  used 
only  to  assure  that  the  life  beneficiary,  who  was  80 
years  old  and  a  "homebody,"  could  continue  in  her 
prior  mode  of  living. 

Dc  Castro's  Estate  v.  Commissioner,  155  F.  2d  254, 
256  (C.  A.  2d,  1946),  as  pointed  out  by  appellee,  found 
the  standard  too  vague  where  corpus  could  be  invaded 
"if  during  the  life  of  my  wife  .  .  .  due  to  her  illness, 
accident  or  other  unforeseen  emergency,  the  income  of 
the  two  (2)  trusts  shall  not  be  sufficient  to  amply  pro- 
vide for  her  needs.  I  especially  direct  that  no  one  shall 
have  the  right  to  call  in  question  the  propriety  or  the 
amount  so  applied  for  my  wife."  The  court  adopted 
the  Tax  Court's  opinion  which  stated : 

"While  the  conditions  under  which  the  corpus 
of  the  trusts  here  might  be  invaded,  that  is,  in  the 
event  of  'illness,  accident  or  other  unforeseen 
emergency,'  were  somewhat  more  restricted  than 
the  Merchants  National  Bank  of  Boston  case,  still 
we  can  not  say  that  they  were,  or  are,  so  highly 
improbable  of  occurrence  as  to  leave  no  uncertaintv 
as  tO'  the  vesting  of  or  the  amount  of  the  charitable 
bequests.  And  once  the  way  to  the  invasion  is  open 
it  is  entirely  in  the  discretion  of  the  trustee  as  to 
what  amounts  'will  amply  provide  for  her  (the 
wife's")  needs.'  " 
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The  De  Castro  case  obviously  turned  on  the  question 
of  whether  the  hkeHhood  of  invasion  was  so  remote  as 
to  be  negHgible.  The  Tax  Court  was  infkienced  by  the 
use  of  the  word  "amply"  which  was  equivalent  to  a  di- 
rection to  be  "liberal." 

In  State  Street  Bank  &  Trust  Co.  v.  U.  S.,  207  F. 
Supp.  955  (D.C.,  Mass.,  1962),  the  District  Court 
found  for  the  government,  on  the  ground  that  "require- 
ment," where  invasion  was  authorized  for  the  life  bene- 
ficiary's "comfortable  support  and  maintenance  and  for 
any  other  reasonable  requirement,"  actually  meant  "de- 
mand" under  Massachusetts  law  and  that  "demand" 
was  too  subjective  a  standard.  The  Court  of  Appeals 
in  a  brief  opinion  (313  F.  2d  29)  affirmed  the  Dis- 
trict Court. 

The  Tax  Court  in  James  v.  Commissioner,  40  T.C. 
494  (1963)  found  for  the  government  where  the  will, 
as  appellee  herein  stated  (Govt.  Br.  p.  23),  used  lan- 
guage ("or  for  any  reason  whatsoever")  strikingly  sim- 
ilar to  the  language  in  the  instant  case  which  the  gov- 
ernment wishes  this  court  to  limit  its  consideration. 
However,  in  James  there  was  no  intent  expressed  to 
limit  invasion  to  remedy  a  need  or  want.  The  trustee 
therein  was  authorized  to  invade  "either  for  comfortable 
maintenance  and  support,  for  educational  requirements, 
illness,  operations,  or  for  any  reason  whatsoever  which 
shall  to  my  trustees,  in  their  sole  discretion  seem  suf- 
ficient." (Emphasis  added).  Apparently  there  was  no 
consideration  given  to  the  question  of  how  said  lan- 
guage would  be  interpreted  by  local  law. 

Marine  Trust  Co.  of  Western  Neiv  York  v.  U.  S.. 
247  F.  Supp.  278,  280  (W.D.  N.Y.,  1965).  is  the  last 
case   cited   by   appellee    in    attempting   to    compare    the 
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trust  language  of  the  instant  cases  to  prior  federal  de- 
cisions involving  a  charitable  deduction.  Appellee  neg- 
lected to  present  the  facts  of  the  case.  There  the 
trustor  specifically  directed  the  trustee  to  pay  the  net 
income  and  "so  much  of  the  principal  as  may  be  neces- 
sary to  maintain  .  .  .  [the  life  beneficiary]  in  the 
same  standard  of  living  which  she  shall  have  enjoyed." 
In  a  separate  subsection  the  trustor  additionally  directed 
that  "if  by  reason  of  sickness,  accident  or  any  other 
circumstances"  his  daughters  were  "in  need  of  funds 
for  health,  support,  maintenance,  comfort,  welfare  or 
for  any  other  reason"  the  trustee  may  also  invade  prin- 
cipal. In  this  regard  a  written  request  from  either 
daughter  for  such  payments  was  to  be  sufficient  au- 
thority for  the  trustee  to  make  such  payments.  The 
court  found  no  ambiguity  in  wording  or  doubt  as  to 
the  intention  of  the  trustor. 

None  of  the  foregoing  authorities  relied  upon  by  ap- 
pellee is  sufficiently  similar  to  the  instant  case  to  sup- 
port the  government's  position.  We  repeat  for  the  bene- 
fit of  the  court  Section  Six,  the  provision  authorizing 
invasion  of  the  corpus,  in  the  Erb  Trust : 

"If  at  any  time  or  times  during  the  life  of  this 
trust,  the  Trustor — and  after  his  death,  the  said 
EMMA  ERB,  if  she  shall  survive  him — shall  be  in 
want  of  additional  moneys  for  reasonable  support, 
care  and  comfort,  or  for  expenses  of  accident, 
illness  or  other  misfortune,  or  for  any  purpose 
whatsoever,  whether  included  in  the  foregoing  clas- 
sification or  not ;  in  such  case  of  want  or  need,  it 
shall  be  the  duty  of  the  Trustee,  in  its  sole  un- 
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controlled  discretion,  to  pay  to  or  to  use  or  to 
apply  or  to  expend  for  the  said  Trustor  or  EMMA 
ERB,  his  said  wife,  as  the  case  may  be,  such  por- 
tion or  portions  of  the  corpus  of  this  trust  es- 
tate, up  to  and  including  the  whole  thereof,  as 
the  Trustee  may  deem  necessary  to  meet  such 
want." 

The  following  factors  in  the  instant  case  are  sig- 
nificant in  relation  to  the  reasoning  of  the  foregoing 
federal  decisions : 

1.  The  power  of  invasion  by  the  trustee  is  in  no 
way  related  to  or  to  be  measured  by  the  subjective 
desires  or  wishes  of  the  beneficiary ; 

2.  There  is  no  provision  in  the  trust  directing  the 
trustee  to  be  liberal  in  exercising  his  power  of  inva- 
sion on  behalf  of  the  life  beneficiary; 

3.  There  is  no  direction  to  the  trustee  that  the 
trustor's  first  object  was  to  provide  for  the  life  bene- 
ficiary or  that  consideration  of  the  interests  of  the  life 
beneficiary  are  paramount  to  the  residuary  beneficiaries ; 

4.  The  plain  meaning  of  Section  Six  itself  compels 
the  conclusion  that  the  trustor  directed  his  trustee  to 
invade  the  corpus  to  maintain  Emma's  accustomed  stand- 
ard of  living  if  the  need  should  arise.  The  trustor 
first  set  out  circumstances  in  which  the  power  of  in- 
vasion shall  be  exercised — "If  .  .  .  Emma  Erb  .  .  . 
shall  be  in  want  of  additional  moneys  for  reasonable 
support,  care  and  comfort,  or  for  expenses  of  accident, 
illness  or  other  misfortune,  or  for  any  purpose  what- 
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soever,  whether  included  in  the  foregoing  classification 
or  not."  He  then  said  ".  .  .  in  such  case  of  want  or 
need,  it  shall  be  the  duty  of  the  Trustee"  to  invade 
the  corpus  "as  the  Trustee  may  deem  necessary  to  meet 
such  want.''  The  entire  provision  is  drafted  in  terms 
of  "want  or  need."  It  is  totally  illogical  to  limit  the 
discretion  of  the  trustee  in  invading  the  corpus  to  situa- 
tions where  the  life  beneficiary  is  in  ''want  of  addi- 
tional moneys"  or  to  preface  the  words  "support,  care 
and  comfort"  by  the  word  "reasonable,"  or  to  set  out 
classifications  which  have  characteristics  of  emergency 
("accident,  illness  or  other  misfortune"),  or  to  impose 
a  "duty"  on  the  trustee  "to  meet  such  -want"  if  the 
trustor  had  any  intention  of  allowing  the  trustee  to  in- 
vade the  corpus  "for  any  purpose  whatsoever  ...  in 
its  sole  uncontrolled  discretion"  as  the  appellee  sug- 
gests. 

Appellee  has  taken  the  position  that  the  last  quoted 
language  of  the  trust,  considered  by  itself,  is  conclu- 
sive in  this  case.  However,  the  test  is  "whether  by 
the  terms  of  the  trust  .  .  .  the  trustee's  or  beneficiary's 
power  of  invasion  is  limited  by  definite  and  ascertain- 
able fixed  standards."  4  Mertens,  Law  of  Federal  Gift 
and  Estate  Taxation  (1959),  397.  (Govt.  Br.  p.  15.) 
No  authority  suggests,  as  does  the  government  in  this 
case,  that  the  question  before  this  court  should  be 
controlled  by  only  the  specific  provision  granting  the 
power  of  invasion,  let  alone  certain  portions  thereof. 
Ostensibly,  the  appellee  admits  that  the  decedent's  in- 
tent should  be  determined   from   the   four  corners  of 
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the  trust  instrument.  (Govt.  Br.  p.  26.)  However,  re- 
peatedly appellee  would  have  this  court,  as  did  the  lower 
court,  look  only  to  the  phrase  "for  any  purpose  what- 
soever" without  considering  that  this  language  is  to  be 
read  in  the  context  of  the  entire  power  of  invasion 
provision  which  in  turn  must  be  interpreted  in  the  light 
of  other  provisions  (or  lack  thereof)  in  the  trust.  See 
Appellee's  Brief,  page  2:  "Questions  Presented" — "di- 
rections to  the  trustee  ...  to  use  any  part  of  the 
corpus  'for  expense  of  accident,  illness  or  other  mis- 
fortune, or  for  any  purpose  whatsoever'  ";  page  7,  "That 
provision,  which  is  the  basis  of  the  present  law  suit  .  .  ."; 
page  9,  "Summary  of  Argument" — "invade  the  chari- 
table remainders  .  .  .  'for  any  purpose  whatsoever'"; 
page  10,  "The  pertinent  provision  of  the  trust  is  Sec- 
tion Six  .  .  .";  page  17,  "The  issue  in  the  present 
case  is  thus  narrowed  to  the  question  of  whether  the 
terms  of  Section  Six  .  .  .";  page  18,  "The  critical 
language  of  Section  Six  is  .  .  .";  page  21,  "The  inva- 
sionary  power  which  the  decedent  here  granted  to  the 
trustee  ('for  any  purpose  whatsoever')  .  .  ."'  Appellee 
further  misleads  the  court  in  stating  "the  purposes  for 
which  the  widow  could  and  might  unsh  to  have  the 
funds  spent  did  not  lend  themselves  to  reliable  predic- 
tion" (Govt.  Br.  p.  12)  and  "decedent  wanted  the  trus- 
tee to  invade  corpus  if  necessary  to  satisfy  any  rea- 
sonable desire  his  widow  might  have."  (Govt.  Br.  p. 
30.)  Nowhere  in  the  trust  instrument  is  the  trustee  di- 
rected or  permitted  to  take  into  consideration  Emma's 
subjective  wishes  or  desires. 
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C.  Although  an  Ascertainable  Standard  Should  Be  Dis- 
cernible From  the  Plain  Meaning  of  the  Trust  if  Com- 
pared to  Prior  Federal  Decisions,  Interpretation  of  the 
Trust  Under  State  Law  Compels  the  Conclusion  That 
the  Trustee  Is  Limited  in  Its  Power  of  Invasion  to  the 
Maintenance  of  the  Standard  of  Living  Which  the 
Life  Beneficiary  Had  Enjoyed  at  the  Time  of  Dece- 
dent's Death. 

In  the  closing  pages  of  its  Brief  (pp.  25-30),  ap- 
pellee gives  cursory  consideration  to  the  effect  of  Cali- 
fornia law  on  the  interpretation  and  administration  of 
the  Erb  Trust.  Three  points  are  urged.  Appellee  as- 
serts that  nothing  can  be  read  into  a  trust  instrument 
not  already  there  (p.  26),  that  the  words  "sole  un- 
controlled discretion"  as  applied  to  the  invasion  of  the 
corpus  result  in  a  waiver  by  the  trustor  of  the  Cali- 
fornia requirement  that  the  trustee  must  exercise  rea- 
sonable judgment  (p.  27),  and  that  the  trustee  could 
invade  the  corpus  for  Emma's  benefit  without  consider- 
tion  of  her  other  resources.  (Pp.  27-29.)  None  of 
these  three  assertions  is  well  founded. 

There  is  no  question  that  the  general  rule  in  Cali- 
fornia is  that  a  trustor's  intent  is  to  be  determined 
from  the  four  corners  of  the  trust  instrument.  (Govt. 
Br.  p.  26.)  The  same  rule  is  equally  applicable  to  con- 
tracts and  wills.  Calif.  Code  of  Civ.  Proc.  §1856.  Of 
course,  there  are  various  exceptions  to  the  rule  that  in 
interpreting  a  writing  no  evidence  is  allowed  other  than 
its  contents.  See  Witkin,  California  Evidence,  pp.  397- 
421.  In  ascertaining  the  meaning  of  an  instrument 
wherein  there  is  a  patent  ambiguity,  parol  evidence  is 
admissible  to  interpret  it.  Witkin,  supra.  413. 

The  parol  evidence  rule  is  no  less  applicable  to  trusts 
than  to  contracts   or   wills.    In    California,    the   courts 
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"in  seeking  the  true  construction  of  a  trust  instru- 
ment, inter  vivos  or  testamentary  as  the  case  may  be 
.  .  .  must  //  possible  ascertain  and  effectuate  the  in- 
tention of  the  trustor  as  expressed  by  the  language  of 
the  instrument  itself."  (Emphasis  added).)  Lombard! 
V.  Blois,  230  Cal.  App.  2d  191.  197.  Appellee  misstates 
the  rule  in  contending  that  "CaHfornia  courts  would 
determine  the  decedent's  intent  from  the  four  corners 
of  the  trust  instrument  aloiie.'^  (Govt.  Br.  p.  26.) 
(Emphasis  added.)  The  trust  instrument  is  the  pri- 
mary, not  the  only,  consideration  in  determining  the  na- 
ture, extent  and  object  of  a  trust. 

As  stated  in  2  Scott  on  Trusts  (2d  ed.)  at  page 
828: 

"In  determining  the  terms  of  the  trust,  resort  is 
had  in  the  first  place  to  the  instrument,  if  any. 
under  which  the  trust  is  created.  As  to  any  mat- 
ter expressly  covered  by  the  instrument,  the  pro- 
visions of  the  instrument,  if  unambiguous,  deter- 
mine the  terms  of  the  trust.  In  such  a  case,  ex- 
trinsic evidence  in  the  absence  of  fraud  or  mis- 
take, is  not  admissible  to  vary  or  add  to  the  terms 
of  the  instrument.  Where  the  instrument  contains 
no  express  provision  or  where  a  provision  is  am- 
biguous or  uncertain  in  its  meaning,  resort  may  be 
had  to  extrinsic  evidence  to  determine  the  terms 
of  the  trust." 

Although  the  plain  meaning  of  the  Erb  Trust  limits 
the  trustee's  power  of  invasion  to  the  maintenance  of 
Emma's  standard  of  living,  the  trial  court's  decision 
indicates  that  Section  Six.  which  grants  the  power  of 
invasion,  if  read  as  appellee  and  the  trial  court  read 
it.  is  ambiguous  in  that  such  interpretation  of  the  Ian- 
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guage  ''or  for  any  purpose  whatsoever"  is  entirely  in- 
consistent with  the  structure  of  the  paragraph  creat- 
ing the  power  of  invasion  and  the  trust  as  a  whole. 
In  ascertaining  the  intention  of  the  trustor,  the  court 
is  not  limited  to  determining  what  is  meant  by  any 
particular  phrase,  but  should  consider  the  necessary  im- 
plications arising  from  the  language  of  the  instrument 
as  a  whole.  Brock  v.  Hall,  33  Cal.  2d  885.  889.  This 
means  that  the  language  in  a  particular  trust  declara- 
tion is  to  be  interpreted,  not  as  an  isolated  statement  of 
intention,  but  in  the  light  of  the  entire  declaration. 
Randall  v.  Bank  of  America,  48  Cal.  App.  2d  249,  252. 
The  lower  court's  construction  of  the  scope  of  the  power 
of  invasion  should  be  rejected  as  it  is  entirely  incon- 
sistent with  the  apparent  purposes  of  the  instrument 
taken  as  a  whole  and  might  well  defeat  one  of  the  benefi- 
cent purposes  of  the  trust,  I^idwig's  intention  to 
benefit  the  charities.  The  meaning  of  particular  words, 
phrases,  and  provisions  is  subordinate  to  the  scheme, 
plan,  or  dominant  purpose  of  the  trustor.  Estate  of 
Raymond,  96  Cal.  App.  2d  808. 

Tf  Section  Six  is  ambiguous,  then  evidence  of  the 
circumstances  surounding  the  execution  of  the  trust 
agreement  is  admissible  to  explain  any  uncertainty  ap- 
pearing upon  the  face  of  the  instrument.  There  is  no 
evidence  or  implication  that  the  paramount  object  of 
Ludwig's  bounty  was  his  surviving  spouse.  The  trust 
must  be  read  in  the  setting  in  which  the  trustor  has 
cast  it  in  order  to  ascertain  his  individual  intention. 
"Intention"  is  significant  in  determining  whether  an 
ascertainable  standard  exists  in  that  the  trustee  is  bound 
by  the  trustor's  intent.  We  will  not  repeat  the  cir- 
cumstances surrounding  the  execution  of  the  Erb  Trust 
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or  those  that  existed  at  the  date  of  Ludwig's  death, 
except  to  mention  that  Emma's  income  from  her  own 
estate  and  the  anticipated  income  from  the  trust  was 
far  more  than  she  needed  for  any  reasonable  purpose. 
It  is  clear  that  Ludwig  created  the  power  to  invade  the 
principal  as  a  safeguard  in  the  event  Emma  should  be 
in  need  or  want  of  additional  funds  due  to  any  emer- 
gency; in  short,  the  trustee  was  to  invade  corpus,  if 
necessary,  to  maintain  Emma  in  her  accustomed  stand- 
ard of  living. 

Appellee  also  argues  that  the  words  "sole  uncontrolled 
discretion"  result  in  a  waiver  by  the  trustor  of  the 
requirement  that  the  trustee  exercise  a  "reasonable  judg- 
ment" in  invading  the  corpus.  Coberly  v.  Superior 
Court,  231  Cal.  App.  2d  685,  is  used  to  support  this 
contention.  It  should  be  noted,  however,  that  the  quo- 
tation from  Coberly  set  out  by  appellee  (p.  27)  is  not 
supported  by  California  authorities  but  taken  in  part 
from  Restatement  of  Trusts,  Second,  Section  187fj). 
Appellee  neglected  to  add  the  following  language  of 
Section  187(j): 

"In  such  a  case  the  mere  fact  that  the  trustee 
has  acted  beyond  the  bounds  of  a  reasonable  judg- 
ment is  not  a  sufficient  ground  for  interposition 
by  the  court,  so  long  as  the  trustee  acts  in  a  state 
of  mind  in  which  it  was  contemplated  by  the  set- 
tlor that  he  would  act.  But  the  court  will  inter- 
fere if  the  trustee  acts  in  a  state  of  mind  not 
contemplated  by  the  settlor.  Thus,  the  trustee 
will  not  be  permitted  to  act  dishonestly,  or  from 
some  motive  other  than  the  accomplishment  of  the 
purposes  of  the  trust  or  ordinarily  to  act  arbi- 
trarily without  an  exercise  of  his  judgment."  (Em- 
phasis added.) 
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The  Coberly  case  involved  a  petition  for  writ  of  man- 
date to  set  aside  an  order  of  the  Superior  Court  sit- 
ting in  probate,  which  struck  objections  to  the  first 
account  of  a  testamentary  trustee.  The  theory  of  the 
testamentary  trustee  in  the  lower  court  was  that  the 
beneficiary  was  not  entitled  to  complain  of  neglect  of 
duty  in  the  administration  of  the  trust,  because  the 
terms  of  the  will  creating  the  trust  gave  the  trustee 
absolute  discretion  in  the  management  of  its  assets. 
The  appellate  court  disagreed  with  this  theory  stating 
at  page  689 : 

"The  exercise  of  judgment  by  a  professional 
trustee,  even  if  not  required  to  satisfy  the  standard 
of  a  reasonable  prudent  man,  is  the  very  purpose 
for  which  the  trustee  was  employed,  and  exculpa- 
tory powers  in  the  trust  instrument  are  strictly 
construed.  It  ill  behooves  a  professional  trustee, 
holding  itself  out  during  the  solicitation  of  business 
as  a  respository  of  special  competence  and  exper- 
tise, to  claim  on  an  accounting  it  need  not  answer 
the  charge  of  neglect  of  duty.  A  banker,  a  doctor, 
a  lawyer,  may  not  gain  business  as  a  specialist 
and  defend  mistakes  as  a  layman.  (Estate  of  Fer- 
rall,  41  Cal.  2d  166,  174  [258  P.  2d  1009] ;  Bogert, 
Trust  &  Trustees  (2d  ed.)  §542.)" 

"We  believe  that  a  grant  of  absolute  discretion 
in  the  management  of  a  trust  still  requires  a  pro- 
fessional trustee  to  affirmatively  exercise  its  judg- 
ment in  handling  the  trust  assets.  .  .  ." 

In  the  instant  case,  the  trustee  was  not  given  ab- 
solute discretion  in  the  management  of  the  trust  nor 
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even  as  to  whether  to  invade  the  corpus  to  satisfy  the 
needs  of  Emma.  T.udwig  directed  that  "it  shall  be  the 
duty  of  the  trustee  ...  to  expend  .  .  .  such  portions 
of  the  corpus  ...  as  the  trustee  may  deem  necessary 
to  meet  such  want."  It  would  seem  that  where  the 
trustee  is  under  a  duty  to  act,  the  concept  of  "sole 
uncontrolled  discretion"  is  completely  inconsistent  with 
that  duty.  This  type  of  discretion  is  normally  given  to 
a  trustee,  as  it  was  here,  in  determining  the  amount  of 
corpus  to  be  distributed  in  order  that  the  trustee  should 
not  have  to  justify  to  the  penny  the  amount  of  each 
and  every  distribution.  There  is  no  reasonable  basis  for 
concluding  that  Ludwig  waived  the  exercise  of  the  trus- 
tee's reasonable  judgment  in  invading  the  corpus  where 
necessary  to  permit  Emma  to  live  in  her  accustomed 
manner. 

Additionally,  contrary  to  appellee's  contentions  (Govt. 
Br.  pp.  27-29),  the  trustee  could  not  invade  the  corpus 
without  looking  to  Emma's  other  resources.  Appellee 
cites  no  authority  in  support  of  its  contention  other 
than  Estate  of  Ferrall,  41  Cal.  2d  166,  which  held  that 
the  trustee  should  consider  a  beneficiary's  other  means 
in  exercising  his  discretion  to  disburse  the  principal  un- 
less the  language  of  the  trust  affirmatively  reveals  an 
intention  to  make  a  gift  regardless  of  the  beneficiary's 
other  means.  No  such  affirmative  statement  of  intent 
is  present  in  the  Erb  Trust. 

Appellee  in  its  Brief  states  (p.  28)  that  "the  trust 
instrument  affirmatively  reveals  an  intention  to  benefit 
Mrs.   Erb  without  regard  to  her  personal  resources." 
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Appellant  is  somewhat  at  a  loss  as  to  whether  the 
government  is  actually  trying  to  mislead  this  court  or 
whether  the  statement  is  merely  irresponsible,  but  a 
reading  of  the  original  trust  instrument  and  the  amend- 
ments thereto  reveals  no  intention,  either  affirmatively 
or  by  implication,  to  benefit  Emma  without  regard  to 
her  personal  resources.  On  the  contrary,  the  language  of 
Section  Six  indicates  that  the  trustee  is  to  invade  the 
corpus  only  after  considering  Emma's  ability  to  meet 
her  needs  from  her  own  assets  and  from  other  sources 
of  income. 

The  trustor  imposes  a  duty  on  the  trustee  to  invade 
the  principal  on  Emma's  behalf  if  she  "shall  be  in  zvaiit 
of  additional  moneys"  for  certain  purposes.  The  word 
"additional"  certainly  imposes  a  duty  upon  the  trustee  to 
consider  whether  there  would  be  a  "want  of  additional 
moneys"  and.  of  course,  the  question  to  be  answered 
would  be  "in  addition  to  what?".  The  only  logical  an- 
swer wonld  be  "in  addition  to  the  truat  income,  her  own 
assets  and  other  sources  of  income." 

Appellee  states  that  appellant  must  overcome  the  rule 
of  the  Restatement  of  Trusts.  Second.  Section  128. 
Comment  (e).  that  there  is  an  inference  that  a  bene- 
ficiary is  entitled  to  support  out  of  the  trust  fund  even 
though  he  has  other  resources.  The  Restatement  simply 
declares  that  the  right  to  invade  under  such  circum- 
stances is  a  question  of  interpretation.  Additionally, 
no  California  case  can  be  found  that  cites  the  Restate- 
ment rule  that  an  inference  exists.  It  must  be  concluded 
that  the  California  courts,  in  view  of  Ferrall,  would 
restrict  the  trustee's  power  of  invasion  until  Emma  was 
"in  want  of  additional  moneys"  for  the  specified  pur- 
poses, after  taking  into  consideration  her  other  resources. 
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II. 

A  Reading  of  the  Interpretative  Regulations  of  the 
Treasury  Department  Discloses  That  the  Regu- 
lations Themselves  Are  Inconsistent  With  Ap- 
pellee's Position. 

Appellee,  although  accepting  our  statement  of  facts 
and  expressly  conceding  that  there  was  no  probability, 
as  of  the  date  of  Ludwig's  death,  of  invasion  of  cor- 
pus, made  an  important  omission  on  its  Brief  in  set- 
ting forth  the  applicable  statute  and  Regulations. 

In  our  Opening  Brief  (pp.  14-15),  we  invited  the 
Court's  attention  to  Treasury  Regulations  §20.2055-2 
and  quoted  the  pertinent  language  thereof.  Appellee  in 
its  Brief  (p.  5)  refers  to  said  Regulation  but  indicates 
that  only  section  (a)  thereof  is  material  to  this  case. 
Said  section  (a),  entitled  "Remainders  and  Similar 
Interests,"  is  directed  at  the  typical  life  estate  in  favor 
of  a  private  party  with  remainder  over  to  a  tax-exempt 
charity.  If  there  were  no  power  of  invasion  in  the  Erb 
trust,  section  (a)  alone  would  be  the  controlling  Regula- 
tion. However,  the  existence  of  Section  Six  of  the 
trust,  authorizing  invasion  of  the  corpus,  requires  ref- 
erence to  section  (b)  of  said  Regulation  which  is  en- 
titled "transfers  Subject  to  a  Condition  or  a  Power." 

That  the  omission  by  appellee  of  any  reference  to 
section  (b)  is  not  inadvertent  becomes  apparent  from 
an  examination  of  its  language. 

The  court  will  note  that  section  (a)  makes  a  chari- 
table remainder  deductible  ".  .  .  only  insofar  as  that  in- 
terest is  presently  ascertainable  .  .  .  ."  Where,  as  here, 
there  is  a  power  to  invade,  the  extent  to  which  the  re- 
mainder  is   "presently  ascertainable"   cannot   be  deter- 
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mined  without  reference  to  section  (b)  which  purports 
to  be  interpretative  of  the  statute  under  such  circum- 
stances. 

Said  section  reads  as  follows : 

"(b)  Transfers  subject  to  a  Condition  or  a 
Power.  If,  as  of  the  date  of  a  decedent's  death, 
a  transfer  for  charitable  purposes  is  dependent 
upon  the  performance  of  some  act  or  the  happen- 
ing- of  a  precedent  event  in  order  that  it  might 
become  effective,  no  deduction  is  allowable  unless 
the  possibility  that  the  charitable  transfer  wnll  not 
become  effective  is  so  remote  as  to  be  negligible. 
If  an  estate  or  interest  has  passed  to  or  is  vested 
in  charity  at  the  time  of  a  decedent's  death  and 
the  estate  or  interest  would  be  defeated  by  the 
performance  of  some  act  or  the  happening  of  some 
event,  the  occurrence  of  which  appeared  to  have 
been  highly  improbable  at  the  time  of  the  dece- 
dent's death,  the  deduction  is  allowable."  (Em- 
phasis added.) 

It  is  apparent  that  the  Regulation  drafted  by  the 
very  governmental  agency  which  seeks  to  deprive  the 
charitable  remaindermen  of  their  tax-exempt  status  as 
beneficiaries  under  the  Erb  Trust  is  inconsistent  with 
appellee's  argument.  Thus,  appellee  argues  a  position 
contrary  to  that  expressed  by  a  Regulation  it  consist- 
ently contends  has  the  force  of  law.  {Helvering  v. 
Winmill,  305  U.S.  79.) 

Paraphrasing  section  (b),  ".  .  .  as  of  the  date  of 
(Ludwig's)  death  (the)  transfer(s)  for  charitable 
purposes    (were)    dependent  upon  the   performance  of 
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some  act  or  the  happening-  of  a  precedent  event  (inva- 
sion or  noninvasion  of  the  corpus)  in  order  that  (they) 
might  become  effective."  Obviously,  if  the  trustee  dis- 
tributed the  entire  corpus  to  Emma  there  would  be 
no  estate  left  to  pass  to  the  charities. 

Section  (b)  goes  on  to  state  that  under  such  circum- 
stances no  deduction  is  allowable  unless  ".  .  .  the  pos- 
sibility that  the  charitable  remainder  will  not  become 
effective  is  so  remote  as  to  be  negligible."  Again,  the 
Regulation  states  that  if  the  charitable  interest  ".  .  . 
would  be  defeated  by  the  performance  of  some  act  ..." 
(i.e.,  the  invasion  of  the  corpus),  "the  deduction  is  al- 
lowable if  the  occurrence  of  the  act  .  .  ."  appears  to 
be  highly  improbable  at  the  time  of  decedent's  death. 

It  is  thus  apparent  that  the  Regulations  themselves 
contemplate  that,  under  the  fact  situation  herein  pre- 
sented, whether  the  charitable  remainder  interest  is  pres- 
ently ascertainable  requires  a  determination  as  to  wheth- 
er the  likelihood  of  invasion  is  "so  remote  as  to  be 
negligible"  or  is  "highly  improbable."  Since  it  is  con- 
ceded that  the  likelihood  of  invasion  was  "very  small" 
and  since  the  undisputed  facts  as  to  Emma's  "age, 
private  income  and  modest  personal  living  habits"  (Govt. 
Br.  pp.  17-18)  make  it  plain  that  invasion  was  "highly 
improbable"  and  "so  remote  (a  possibility)  as  to  be 
negligible,"  the  government's  position  is  not  tenable. 

Further,  the  improbability  of  invasion  in  the  light  of 
the  circumstances  at  the  time  of  Ludwig's  death  is 
inescapably  confirmed  by  the   fact  that  there  was  no 
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invasion  up  to  the  time  of  Emma's  death,  at  which  time 
the  power  terminated. 

This  latter  compelling  evidence  may  be  properly  con- 
sidered probative  of  the  unlikelihood  of  invasion  at  the 
time  of  Ludwig's  death,  rather  than  as  conclusive  evi- 
dence of  the  actual  fact. 

In  Liiicohi  Rochester  Trust  Company  v.  McGowan, 
217  F.  2d  287  (C.A.  2d,  1954),  Judge  Medina,  after 
discussing  Henslee  v.  Union  Planters  Nat.  Bank,  335 
U.S.  595,  and  earlier  decisions,  stated  at  page  293: 

"None  of  these  authorities,  however,  sustain  the 
broad  proposition  that  evidence  of  events  occur- 
ring after  testator's  death  is  never  admissible.  But 
they  do  impel  the  conclusion  that,  unless  specifically 
provided  for  by  statute,  actual  events  occurring 
after  the  testator's  death  may  never  be  substituted 
for  the  estimate  of  probable  events  made  as  of  the 
time  of  the  testator's  death  and  based  upon  cir- 
cumstances as  they  existed  on  that  date.  It  seems 
quite  clear,  therefore,  that  only  those  events  oc- 
curring after  the  testator's  death  which  have  suf- 
ficiently high  probative  value  in  establishing  or 
clarifying  the  circumstances  as  they  existed  at  the 
time  of  testator's  death  may  properly  be  considered 
in  making  the  factual  determination  as  to  the  prob- 
ability and  extent  of  the  exercise  of  a  right  to 
invade." 

This  court,  in  Commissioner  v.  Wells  Fargo  Bank, 
145  F.  2d  130,  at  page  131,  citing  its  earlier  decision 
(133  F.  2d  753)  stated: 

"This  court  in  the  Bank  of  America  case,  supra, 
relied  on   the   Ithaca   Trust   Co.   case,   supra.    We 
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refused  to  follow  the  rule  propounded  herein  by 
the  Commissioner,  that  the  mere  existence  of  the 
legal  power  to  invade  the  corpus  of  a  trust  in  favor 
of  a  private  individual  defeats  the  charitable  gift 
deduction,  but  rather  looked  to  the  actualities  of 
the  situation,  found  sufficient  certainty  of  the  value 
of  the  charitable  bequest  in  the  improbability  of 
an  invasion  of  corpus,  and  concluded  that  the  de- 
duction was  allowable."  (Emphasis  added.) 

See  also:  Commissioner  v.   Robertson's  Estate,   141 
F.  2d  855  (C.  A.  4th,  1944)  :  Bozvers  v.  South  Carolina 
Natl.  Bk..  228  F.  2d  4  (C.  A.  4th,  1955). 

In  this  court's  earlier  Bank  of  America  decision  the 
opinion  included  the  following  appropriate  comment : 

"Naturally,  cases  arising  under  this  statute  present 
gradations  of  probability;  and  we  do  not  wish  to 
be  understood  as  suggesting  that  charitable  be- 
quests in  remainder  are  deductible  where  there  is 
real  likelihood  of  an  undetermined  part  of  the  cor- 
pus being  taken  for  the  benefit  of  the  life  tenant. 
It  is  the  duty  of  the  Commissioner,  in  administer- 
ing this  statute,  to  give  effect  to  the  beneficent 
purpose  of  Congress,  and  we  believe  a  proper  per- 
formance of  the  duty  requires  that  attention  be 
paid  to  the  actualities  of  each  case.  The  adminis- 
trative difficulties  in  the  way  of  doing  that  are  not 
insurmountable.  On  the  other  hand,  a  blind  ad- 
herence to  arbitrary  standards  must  result  in  many 
instances  in  the  needless  frustration  of  the  legisla- 
tive policy."  (Emphasis  added.) 
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Conclusion. 

The  plain  meaning  of  the  trust  sets  out  a  presently 
fixed  and  ascertainable  standard  regarding  the  invasion 
of  the  corpus,  to  wit,  the  maintenance  of  Emma's  stand- 
ard of  living  out  of  the  corpus  if  additional  moneys 
are  required  in  "case  of  want  or  need."  Any  interpre- 
tation under  CaHfornia  law  of  the  terms  of  the  trust 
necessitates  this  conclusion. 

It  is  regrettable  that  appellee  in  its  overzealous  de- 
sire to  impose  a  tax  on  the  interests  of  the  six  chari- 
table remaindermen  should  attempt  to  read  into  the  in- 
vasion clause  a  carte  blanche  power  which  was  never 
intended.  Although  it  denies  such  an  effort  (Govt. 
Br.  pp.  26-27),  its  succeeding  remarks  ".  .  .  even  the 
'reasonable  judgment'  standard  has  been  waived  by  the 
trustor"  belie  this  statement. 

The  phrase  ".  .  .  or  any  other  purpose  whatsoever" 
is  not  the  all-encompassing  language  appellee  paints  it 
to  be.  As  stated  in  Estate  of  Wood,  39  T.C.  919 : 

"Admittedly,  the  words  'support',  and  'maintenance' 
are  regarded  as  referable  to  a  standard  of  living, 
and  the  addition  of  the  naked  words  'comfort' 
and  'welfare'  in  the  context  of  the  instrument 
before  us  merely  rounds  out  the  standard  of  living 
concept." 

The  dissenting  opinion  in  Zentniayer's  Estate  v. 
C.I.R..  336  F.  2d  488.  492-3  (C.A.  3d.  1964)  con- 
tained the  appropriate  language  which  follows : 

".  .  .  it  can  only  be  said  that  the  scrivener  of  the 
will,  in  the  mooted  phrase,  merely  'painted  the 
lily'  of  the  testamentary  design." 
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The  appellee  in  its  Brief  has  not  answered  appel- 
lant's arguments,  but  has  deliberately  attempted  to  re- 
strict the  court's  consideration  to  a  limited  portion  of 
the  trust  rather  than  to  its  context  and  to  the  trus- 
tor's obvious  intent.  The  tax  cases  cited  by  appellee  as 
authority  for  its  position  are  not  determinative  in  that 
they  are  readily  disting-uishable.  Further,  none  of  the 
cases  concerns  a  California  trust. 

It  should  be  concluded  that  the  trust,  construed  as  a 
matter  of  law,  discloses  an  intention  to  provide  for  a 
continuance  of  the  mode  of  life  and  standard  of  living 
of  the  life  beneficiary  and  that  consequently,  there  is 
a  sufficiently  definite  and  fixed  standard  to  permit  as- 
certainment with  reasonable  certainty  of  the  value,  as 
of  the  date  of  death  of  the  decedent,  of  the  bequest 
to  charitable  remaindermen. 

For  the  reasons  stated  in  Appellant's  Opening  Brief 
and  found  herein,  the  judgment  of  the  District  Court 
should  be  reversed. 

Respectfully  submitted, 

Bodkin,  Breslin  &  Luddy, 
Henry  G.  Bodkin,  Jr., 
Harry  A.  Olivar, 

Attorneys  for  Appellant. 
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IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 
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Darrell  Zwang  and  Elodymae  Zwang, 

Appellants, 

vs. 

Stewart  L.  Udall,  as  Secretary  of  the 
i  Interior  of  the  United  States  of  Amer- 
i    ica, 

Appellee. 


On  Appeal  from  the  United  States  District  Court 

for  the  Southern  District  of  California, 

Central  Division 

Honorable  E.  Avery  Crary,  Judge 

BRIEF  FOR  APPELLANT 


JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  a  judginent  entered  on  Feb- 
'uary  23, 1966,  by  the  United  States  District  Court  for 
he  Southern  District  of  California,  Central  Division, 
lismissing  appellant's  complaint.  The  underlying  ac- 
[ion  is  one  in  the  nature  of  mandamus  to  compel  the 
5ecretary  of  the  Interior  to  issue  patents  to  appel- 
ants,  as  entrymen  under  the  Desert  Land  Entry  Act. 
,43  U.S.C.  §  321,  et  seq.)  Jurisdiction  of  the  District 
,3ourt  was  invoked  under  28  U.S.C.  §  1361.  Appellants 


filed  a  timely  notice  of  appeal  following  the  entry  of 
the  judgment  of  the  District  Court.  (R.  59.)  This 
Court's  jurisdiction  rests  upon  28  U.S.C.  §1291. 


STATEMENT  OF  THE  CASE 

Appellants  seek  patents  for  two  desert  land  entries 
in  Riverside  County,  California.  Appellants  rely  on 
the  provisions  of  43  U.S.C.  §  1165.  They  contend  that 
after  the  lapse  of  two  years  from  the  date  of  issuance 
of  receipts  upon  filing  final  proofs,  there  was  no 
*' pending  contest  or  protest"  against  their  entries,  and 
therefore  they  are  entitled  to  patents. 

The  facts  were  stipulated  to  at  the  Pre-Trial  Con- 
ference and  are  as  set  forth  in  the  Pre-'Tlial  Order 
(R.  20) : 

A.  Desei*t  land  entries  comprising  320  acres 
each  in  the  NI/2  and  the  Si/o  Sec.  19,  T.  4S.,  R.  16 
E.,  S.B.M.,  an  oversize  section  in  Riverside 
County,  California,  were  allowed  January  6,  1955, 
and  subsequently  assigned  to  appellants,  the 
Zwangs,  who  are  husband  and  wife. 

B.  Final  proofs  were  submitted  on  May  17, 
1961.  The  register's  receipt  is  dated  May  29,  1961. 

C.  By  decision  dated  May  8,  1962,  the  Land 
Office  at  Riverside  rejected  the  final  proofs.  (Exh. 
A.) 

D.  The  Zwangs  appealed  to  the  Director,  Bu- 
reau of  Land  Mana2:ement. 


E.  Oil  October  10,  1962,  the  Division  of  Ap- 
peals, Office  of  the  Director,  reversed  the  de- 
cision of  the  Land  Office  and  remanded  the  cases 
to  the  Jjand  Office  for  fiu'ther  consideration. 
(Exh.  B.) 

F.  On  April  3,  1963,  the  Land  Office  accepted 
the  final  proofs  for  80  acres  in  each  entry  and 
cancelled  the  entries  as  to  the  remaining  lands. 
(Exh.  C.) 

G.  The  decision  of  April  3,  1963,  was  made 
by  the  Land  Office  ex  parte,  without  a  hearing 
and  mthout  prior  notice  to  the  Zwangs.  A  hearing 
was  not  waived  by  the  Zwangs.  The  decision  of 
April  3,  1963,  was  made  by  the  Land  Office  based 
upon  the  records  and  dociunents  contained  in 
its  files. 

H.  The  Zwangs  appealed  again  to  the  Direc- 
tor, Bureau  of  Land  Management,  and  requested 
a  hearing.  On  October  23,  1963,  the  Division  of 
Appeals,  Office  of  the  Director,  denied  the 
Zwangs'  request  for  a  hearing  and  modified  and 
affirmed  the  decision  of  the  Land  Office.  (Exh. 
D.) 

I.  The  Zwangs  then  appealed  to  the  Secretary 
of  the  Interior,  who  issued  his  decision  on  Feb- 
ruary 3,  1965.  (Exh.  E.) 

J.  At  the  time  the  Zwangs  filed  their  com- 
plaint herein,  no  contest  within  the  framework  of 
43  C.F.R.  1852.2-2,  had  been  filed.  None  has  been 
filed  since. 


K.  The  Zwangs  have  not  received  patents  for 
their  entries. 

L.  The  Zwangs'  request  for  patents  covering 
320  acres  on  each  entiy  was  denied  by  the  Land 
Office  on  March  5,  1965.  (Exh.  G.) 

M.  Appellee  Stewart  L.  IJdall  is  the  Secretary 
of  the  Interior. 

The  February  3,  1965,  decision  (Exh.  E)  ''set  aside" 
the  earlier  decisions  and  remanded  the  case  "for  the 
initiation  and  prosecution  of  a  contest". 

There  were  no  facts  to  be  litigated  at  trial,  and  the 
only  issues  involved  were  and  are  questions  of  law. 

The  District  Court  entered  judgment  dismissing 
appellants'  complaint  (R.  57),  having  concluded  that 
it  was  ''without  jurisdiction  to  detennine  whether  the 
action  of  the  Land  Office  on  April  3,  1963,  constituted 
a  protest".  (R.  53.) 

This  appeal  followed. 


STATUTES  AND  REGULATIONS  INVOLVED 

43  U.S.C.  §  1165  pro^ddes  in  pertinent  part: 
"*  *  *  That  after  the  lapse  of  two  years  from  the 
date  of  the  issuance  of  the  receipt  of  such  officer 
as  the  Secretary  of  the  Interior  may  designate 
upon  the  final  entry  of  any  tract  of  land  imder 
the  homestead,  timber-culture,  desert-land,  or  pre- 
emption laws,  or  under  the  Act  of  March  3,  1891, 
and  when  there  shall  be  no  pending  contest  or 
protest  against  the  validity  of  such  entry,  the  en- 


ti-jaiiaii  shall  be  entitled  to  a  patent  conveying  the 
land  by  him  entered,  and  the  same  shall  be  issued 
to  him;  *  *  *." 

2.  43  C.F.R.  §  1852.2  provides  in  pertinent  part: 

"§  1852.1  Private  contests  and  protests. 

' '  §  1852.1-1  By  whom  private  contest  may  be  in- 
itiated. 

Any  person  who  claims  title  to  or  an  interest  in 
land  adverse  to  any  other  person  claiming  title 
to  or  an  interest  in  such  land  or  who  seeks  to 
acquire  a  preference  right  pursuant  to  the  act  of 
May  14,  1880,  as  amended  (43  U.S.C.  185),  or 
the  act  of  March  3,  1891  (43  U.S.C.  329),  may 
initiate  proceedings  to  have  the  claim  invalidated 
for  any  reason  not  shown  by  the  records  of  the 
Bureau  of  Land  Management.  Such  a  proceed- 
ing will  constitute  a  private  contest  and  will  be 
governed  by  the  regulations  in  the  subpart. 

''§1852.1-2  Protests. 

Where  the  elements  of  a  contest  are  not  present, 
any  objection  raised  by  any  person  to  any  action 
proposed  to  be  taken  in  any  proceeding  before  the 
Bm^eau  will  be  deemed  to  be  a  protest  and  such 
action  thereon  will  be  taken  as  is  deemed  to  be 
appropriate  in  the  circumstances." 

3.  43  C.F.R.  §  1852.2  provides  in  pertinent  part : 

"§  1852.2  Government  contests. 

"§1852.2-1   How  initiated. 

The  Government  may  initiate  contests  for  any 
cause  affecting  the  legality  or  validity  of  any 
entry  or  settlement  or  mining  claim." 


4.     C.F.R.  §  1862.6  provides : 

"§  1862.6  Patent  to  issue  after  2  years  from  date 
of  manager's  final  receipt. 

*'(a)  The  decision  of  the  Supreme  Court  of  the 
United  States  in  Thomas  J.  Stockley  et  al.,  appel- 
lants, V.  the  United  States,  decided  January  2, 
1923  (260  U.S.  532,  67  L.  ed.  390)  holds  that 
after  the  lapse  of  2  years  from  the  date  of  the 
issuance  of  the  'receiver's  receipt'  upon  the  final 
entry  of  any  tract  of  land  imder  the  homestead, 
timber-culture,  desert-land,  or  preemption  laws, 
such  entryman  is,  there  being  no  pending  contest 
or  protest  against  the  validity  of  such  entr}^,  en- 
titled to  patent  under  the  proviso  to  section  7  of 
the  act  of  March  3,  1891  (26  Stat.  1098;  43  U.S.C. 
11G5),  regardless  of  whether  or  not  the  manager's 
final  certificate  has  issued. 
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(b)  The  Supreme  Court  of  the  United  States 
in  Payne  v.  U.  S.  ex  rel.  Neivton  (255  U.S.  438, 
65  L.  ed.  720),  decided  that  Newton  was  entitled 
to  a  patent  on  his  homestead  entry  imder  the 
proviso  to  section  7  of  the  act  of  March  3,  1891,1 
2  years  having  elapsed  from  the  date  of  the  issu-j 
ance  of  the  receiver's  final  receipt  upon  final 
entry,  and  there  being  no  contest  or  protest  pend- 
ing against  the  validity  of  the  entry,  but  stated 
that  the  purpose  of  the  statute  was: 

''To  require  that  the  right  to  a  patent  which 
for  2  years  has  been  evidenced  by  a  receiver's' 
receipt,  and  at  the  end  of  that  period  stands  uin 
challenged,  shall  be  recognized  and  given  effect  by^ 
the  issue  of  the  patent  without  fui-ther  waiting, 
or  delay,  and  thus  to  transfer  from  the  land  of- 
ficers to  the  regular  judicial  tribunals  the  author- 
ity to  deal  with  any  subsequent  controversy  over 


the  \alidity  of  the  entry,  as  would  be  the  ease 
if  the  ])atent  were  issued  in  the  a))sence  of  the 
statute." 

SPECIFICATION  OF  ERRORS  RELIED  ON 

1.  The  District  Court  erred  hi  conchiding  that 
the  jurisdiction  to  determine  whether  the  action  of 
the  Land  Office  set  forth  in  its  decision  of  April  3, 
1963,  amounted  to  a  protest  within  the  meaning-  of 
Title  43  U.S.C.  §  1165,  has  l^een  exclusively  delegated 
to  the  Secretary  of  the  Interior, 

2.  The  District  Coui-t  erred  in  concluding  that  the 
Court  is  A\athout  jurisdiction  to  determine  whether 
the  action  of  the  Land  Office  on  April  3,  1963,  con- 
stituted a  protest. 

3.  The  District  Court  erred  in  failmg  to  conclude 
:hat  the  action  of  the  Land  Office  on  Ajjril  3,  1963, 
lid  not  constitute  a  protest. 

i  4.  The  District  Court  erred  in  failing  to  conclude 
hat  even  if  the  action  of  the  Land  Office  on  Apidl  3, 
1963,  constituted  a  protest,  no  contest  or  protest  was 
sending  at  the  time  appellants  filed  this  action. 

I  5.  The  District  Court  erred  in  failing  to  conclude 
::hat  it  was  not  necessary  for  plaintiffs  to  have  ex- 
jiausted  their  administrative  remedies  prior  to  filing 
ihis  action,  or  in  the  alternative,  that  appellants  did 
i^xhaust  their   administrative   remedies   prior   to   the 

liling  of  this  action. 

i 

6.  The  District  Court  erred  in  failing  to  conclude 
hat  ap])ellants  are  entitled  to  patents  for  the  whole 
)f  their  Desert  Land  entries. 
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7.     The  Distnct  Court  erred  in  entering'  judginent 
dismissing  appellants'  complaint. 


QUESTIONS  PRESENTED 

1.  Whether  the  Court  has  jurisdiction  to  review  a 
detemiination  by  the  Secretary  of  the  Interior  of 
whether  a  protest  or  contest  has  been  instituted  within 
the  statutory  period  or  of  whether  a  contest  or  pro- 
test is  pending  at  the  expiration  of  the  statutoiy 
period. 

2.  What  are  the  circumstances  mider  which  such 
jurisdiction  should  be  exercised? 

3.  Did  the  April  3,  1963,  action  of  the  Riverside' 
Land  Office  (Exh.  C)  constitute  a  "protest"  within 
the  meaning  of  43  U.S.C.  §  1165,  and  if  it  did,  was  it 
"pending"  at  the  time  appellants  filed  their  complaint 
in  the  district  court? 

4.  Whether  appellants  w^re  required  to  exliaust 
their  administrative  remedies  before  going  into  the 
District  Court,  and  if  so,  whether  appellants  did  so. 


SUMMARY  OF  ARGUMENT 
The  terms  "contest  or  protest"  as  used  in  43  U.S.C.' 
§  1165  do  not  mean  action  of  any  kind.  They  mean 
lawful  action.  The  April  3,  1963,  action  by  the  River- 
side Land  Office  CExh.  C)  was  not  lawful  action  for 
two  reasons.  First,  it  was  not  authorized  by  the  regu- 
lations of  the  Depariment  of  the  Interior.   Second. 


due  process  of  law  required  a  hearing-,  and  appellants 
were  deprived  of  one.  Even  if  the  April  3,  1963,  action 
was  lawful  action,  it  was  no  longer  pending-  when 
appellants  filed  their  com])laint  in  the  District  Court. 
The  refusal  by  the  Secretary  to  issue  patents  to  a])- 
pellants  is  an  arbitrary  one  and  the  Court  has  juris- 
diction to  compel  the  Secretary  to  do  so.  No  exhaus- 
tion of  administrative  remedies  is  required  because 
the  issue  involved  is  one  of  law  and  does  not  call  for 
the  exercise  of  administrative  discretion.  To  the  ex- 
tent that  exhaustion  of  remedies  is  required,  appel- 
lants have  met  that  requirement. 


ARGUMENT 

I.     THE  APRIL  3,  1963,  ACTION  BY  THE  LAND  OFFICE 
WAS  NOT  LAWFUL  ACTION. 

A.    The  April  3,  1963,  action  was  not  authorized  by  the  regula- 
tions of  the  Department  of  the  Interior. 

"Contest  and  Protest  Proceedings"  in  the  Dejjart- 
ment  of  Interior  are  governed  by  the  iDro\dsions  of 
li3  CPR,  Subpart  1852. 

j  It  is  important  to  note  at  the  outset  that  the  pro- 
visions of  43  CFR,  Subpart  1852,  are  the  provisions 
i^vhich  were  in  etfect  (a)  at  the  time  apj^ellants  filed 
iihe  final  proofs  for  their  desert  land  entries  and  (b) 
it  the  time  appellants  filed  their  complaint  in  the  Dis- 
:rict  Court. 

Subpart  1852  has  two  divisions. 

The  first  division,  1852.1,  is  entitled  "Private  Con- 
j:ests  and  Protests"  and  has  groujjed  imder  it  Sections 
ii852.1-l  throug-h  1852.1-8. 
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Section  1852.1-1  states  that  "any  pei'son  who  claims 
title  to  or  an  interest  in  land  adverse  to  any  otlier 
person  .  .  .  may  initiate  proceedings''  and  "such  a 
proceeding  will  constitute  a  private  contest".  Sections 
1852.1-3  to  1852.1-8  require  a  complaint,  an  answer, 
and  a  notice  of  hearing,  and  provide  for  an  adver- 
sary-type hearing  before  an  impartial  Hearing  Exam- 
iner. 

Section  1852.1-2  states  that  where  the  elements  of  a 
contest  are  not  present,  the  objection  raised  will  be 
considered  a  "protest"  and  "such  action  thereon  will 
be  taken  as  is  deemed  to  be  appropriate  in  the  circum- 
stances". 

The  second  division,  1852.2,  is  entitled  "Govei-mnent 
Contests". 

Section  1852.2-1  provides  that  "the  Government 
may  initiate  contests  for  any  cause  atfecting  the  le- 
gality or  validity  of  any  entry  or  settlement  or  minuiEr 
claim".  Sections  1852.2-2,  et  seq.,  require  a  complaint, 
an  answer  and  a  notice  of  hearing,  and  pro^ade  for  an 
adversary-type  hearing  before  an  impartial  Hearing 
Examiner. 

There  is  no  provision  for  a  government  "protest". 

In  smnmary,  objections  by  private  persons  may  bei 
I'aised  by  contest  or  ])y  protest.    Objections  by  the 
government  may  be  raised  only  hy  contest. 

The  regulations  of  the  Department  of  the  Interior 
l)ind  both  the  Secretarv  and  the  entrvman.  As  stated 
by  the  Court  oP  A])peals  for  the  District  of  Cohun])ia 
in  Sheridan  Wyoming  Coal  Co.  v.  Kriig,  172  F.  2(1 
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282,  287  (C.A.  D.C.  1949)  construing  a  regulation  oC 
the  Depai-traent  of  Interior  regarding-  the  leasing  of 
federal  coal  lands: 

"The  regulation  was  published  in  the  Federal 
Register  as  one  of  general  application  and  legal 
effect.  It  had  the  force  and  effect  of  statute.  As 
such,  it  was  ])inding  upon  the  Secretary  imtil 
repealed  or  modified  by  him." 

See  also  44  U.S.C.,  §  305  (a),  and  Pan  American  Pe- 
troleum Corp.  V.  Pierson,  181  F.  Supp.  557,  at  563 
(D.C.  Wyo.  1960.  Cf.,  Miller  v.  Commissioner,  333  F. 
2d  400  (C.A.  8  1964),  and  McCord  v.  Granger,  201 
F.  2d  103  (C.A.  3  1952),  dealing  with  regulations  of 
the  Treasury  Department. 

Appellee  has  never  filed  a  contest  against  appel- 
lants' entries.  The  so-called  ''])rotest"  action  taken  b}^ 
iiim  through  the  Riverside  Land  Office  on  April  3, 
L963,  neither  was  nor  is  authorized  ])y  the  Depart- 
iiient's  regulations. 

B.    "Contest  and  Protest"  as  used  in  43  C.F.R.,  Subpart  1852, 
are  the  same  as  "contest  or  protest"  used  in  43  U.S.C.  §1165 
I      and  43  C.F.R.  1862.6. 

j  On  page  4  of  his  Memorandum  Opinion  (R.  42) 
the  district  judge  notes  that  a  contest  was  not  filed 
igainst  appellants'  entries.  He  also  recognizes  that 
13  C.F.R.  1852.2  makes  no  provision  for  or  reference 
;o  goveiTiment  protests.  He  apparently  concludes, 
lowever,  that  as  used  in  43  U.S.C.  §  1165  and  its  cor- 
i'esponding  regulation,  43  C.F.R.  1862.6,  supra,  "pro- 
iest"  has  a  different  meaning.  The  conclusion  is  not 
''oimd. 
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43  C.F.R.  1852.2  and  43  C.F.R.  1862.6  are  upon  the 
same  subject  matter:  Management  and  disposal  of  the 
pulDlic  lands.  Both  regailations  are  found  in  43  C.F.R. 
— Pul)lic  Lands:  Interior;  Chapter  II — Bureau  of 
Land  Management:  Subchapter  A — ^General  Manage- 
ment; and  Group  1800 — Public  Administrative  Pro- 
cedures. 

It  is  well-settled  rule  of  construction  that  statutes 
upon  the  same  subject  matter  nuist  be  construed  to- 
gether. (50  Am.  Jur.  §  348,  pp.  343-345.) 

It  is  equally  well-settled  that  a  statute  must  be  read 
and  construed  as  a  whole  in  harmony  with  other  stat-: 
utes  relating  to  the  same  subject  matter.  (50  Am.  Jur. 
§  363,  pp.  367-369.) 

The  question  of  what  is  meant  by  a  'Spending  con- 
test or  protest"  under  43  U.S.C.  §  1165  and  43  C.F.R.! 
1862.6  is  answered  ]>y  43  C.F.R.  1852.1  and  1852.2  The 
focal  point  is  43  C.F.R.  1852.1  and  1852.2  as  they  read 
at  the  time  of  filing  of  appellants'  final  proofs  and 
now. 

C.    The  April  3,  1963,  action  by  the  Riverside  Land  Office  de- 
prived appellants  of  due  process  of  law. 

A  pertinent  portion  of  a  letter  from  the  Depai'tment 
of  the  Interior,  Office  of  the  Secretary,  to  the  Chair- 
man, Subcommittee  on  Public  Lands,  Conunittee  on 
Interior  and  Insular  Affairs,  U.  S.  Senate,  dated  July 
5,  1963,  found  at  pp.  177-179  in  the  report  entitled 
"Public  Land  Review:  Hearings  on  S.  758:  Eighty- 
Eighth  Congress"  (U.S.  Govt.  Printing  Office,  1963). 
states  as  follows  (emphasis  supplied)  : 
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''Proliniiiiary  to  dismissiiit;'  the  question  of  the 
finality  of  examiner's  decisions,  it  is  helpful  per- 
haps to  set  out  the  classes  of  land  eases  in  which 
hearings  l)efore  hearins,'  examiners  are  held  in 
accordance  with  the  A(bninistrative  Procedure 
Act  (5  U.S.C.,  1958  ed.,  sec.  1001  et  seq.).  In 
addition  to  hearing's  on  a])peals  in  grazing'  cases, 
these  cases  involve  contests,  lx)th  private  and 
Government,  against  mining  claims  and  home- 
steads and  desei-t  land  entries.  In  grazing  cases 
the  statutorv  hearing  before  an  examiner  ordi- 
narily  takes  place  on  appeal  after  the  initial  ad- 
judication by  local  officers  of  the  Bureau  of  Land 
Management.  In  contest  cases,  on  the  other  hand, 
the  hearing  precedes  the  initial  decision  in  the 
case.  However,  in  those  grazing  cases  where  there 
appear  to  be  repeated  or  willful  ^dolations  by  a 
licensee  or  permittee,  notice  is  served  on  the  al- 
leged violator  and  a  hearing  is  held  before  a 
decision  is  made  on  the  alleged  violations. 

"Viewing  the  question  as  limited  to  examiners' 
decisions  in  grazing  cases,  we  are  mialjle  to  per- 
ceive a  logical  distinction  for  drawing  the  line.  If 
the  suggestion  is  that  examiners'  decisions  in  all 
cases  should  be  made  final,  a  nmnber  of  problems 
arise. 

''First,  where  'due  process'  requires  a  hearing, 
and  in  our  view  that  is  true  of  the  classes  of  cases 
we  are  here  concerned  with  (United  States  v. 
O'Leary  et  al,  63  I.D.  341  (1956)  ;  E.  L.  Cord 
dba  El  Jiggs  Ranch,  64  I.D.  232  (1957);  see 
Johnnie  E.  Whitted  et  ah,  61  I.D.  172  (1953)), 
tlie  hearings  must  be  and  are  held  in  accordance 
with  the  provisions  of  sections  7  and  8  of  the 
Administrative  Procedure  Act.  So  far  as  here  ma- 


14 

terial,  these  sections  grant  parties  broad  rightis  of 
administrative  review.  The  procedure  suggested 
by  the  question  would  eliminate  those  rights." 

It  has  long  l^een  true  that  in  administrative  pro- 
ceedings of  a  quasi- judicial  character,  the  interests  of 
a  citizen  must  be  protected  hy  the  rudimentary  re- 
quirements of  fair  play.  These  demand  a  fair  and 
open  hearing.  Failure  to  afford  the  oi)portimity  foi 
a  hearing  is  more  than  a  procedural  irregularity.  Il 
is  a  vital  defect. 

Morgan  v.  IJ.  S.,  304  U.S.  1  at  pp.  14  and  22. 
58  S.  Ct.  773,  776,  999,  1001. 

The  land  department  has  no  power  to  strike  dowt? 
any  claim  arbitrarily.  ''Due  process  in  such  case  im-| 
plies  notice  and  a  hearing". 

Best  V.  Humboldt  Placer  Mining  Co.,  371  U.  S' 
334  at  p.  337,  83  S.  Ct.  379,  9  L.  Ed.  2d  35C 
(1963). 

In  his  treatise  Professor  Da^ds  states : 
"The   conclusion   seems   rather   fully   supported 
that  a  party  who  has  a  sufficient  interest  or  right 
at  stake  in  a  determination  of  governmental  ar- 
tion  should  have  an  opportimity  for  a  trial  ty[)< 
of  hearing  on  issues  of  adjudicative  facts". 

He  further  concludes: 

"When  adjudicative  facts  are  in  dispute,  oiu 
legal  tradition  is  that  the  party  affected  is  en 
titled  not  only  to  rebut  or  explain  the  evidenct 
against  him  but  also  to  'confront  his  accusers'  aiK 
to  cross-examine  them". 

1  Davis,  Administrative  Law,  p.  426. 
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The  April  3,  1963,  action  was  taken  ex  parte,  with- 
>ut  prior  notice  to  appellants,  and  without  a  hearinii;. 
[t  was  arl:)itrary  in  eveiy  sense.  This  was  recognized 
)y  the  Secretary  in  his  decision  of  February  3,  1965 
'Exh.  E),  at  which  time  he  "set  aside"  the  earlier 
lecisions  and  remanded  the  case  "for  initiation  and 
)rosecution  of  a  contest". 


L  THERE  WAS  NO  "CONTEST  OR  PROTEST"  PENDING  WHEN 
APPELLANTS  FILED  THEIR  COMPLAINT  IN  THE  DISTRICT 
COURT. 

,  Even  if  the  April  3,  1963,  action  by  the  Riverside 
iand  Office  was  lawful  action,  it  still  appears  that  no 
contest  or  protest"  was  pending  against  appellants' 
titries  on  May  13,  1965,  the  date  appellants  filed  their 
omplaint  in  the  District  Court. 

'  Appellee's  February  3, 1965,  decision  states  that  "the 
>ureau   should   initiate    contest   i)roceedings   against 

,ie  entries  to  the  extent  to  which  they  are  ]>elieved  to 

I 

te  invalid.  Upon  the  filing  of  a  proper  and  timely 
tiswer  by  the  Zwangs,  the  cases  will  proceed  to  a 
jearing  in  accordance  with  the  Department's  contest 
irocedures.  43  CFR,  Suljpart  1852."  (Exh.  E,  p.  2; 
inphasis  supplied.)  "Therefore,  i>ursuant  to  the  au- 
loritv  delegated  to  the  Solicitor  by  the  Secretarv  of 
jie  Interior  (210  DM  2.2A(4)  (a);  24  F.R.  1348), 
le  decision  ap])ealed  from  is  set  aside  and  the  case  is 
:i'manded  for  the  initiation  and  prosecution  of  a  con- 
ist  against  each  entry  as  provided  in  this  decision." 
|3xh.  E,  p.  3;  emphasis  supplied.) 


16 


The  point  is,  tlie  initiation  of  contests  four  year; 
after  the  date  of  the  receipt  is  barred.  43  U.S.C.  §  116i 
provides  that  "after  the  lapse  of  tvvo  years  from  th( 
date  of  the  issuance  of  the  receipt"  and  "when  theri 
shall  be  no  pending  contest  or  protest",  patent  shal 
issue. 

A  good  illustration  is  the  decision  of  the  Minnesot; 
Supreme  Court  in  Everett  v.  Wallin,  184  N.  W.  95! 
(1921). 

In  Everett  v.  Wallin,  Everett's  predecessor  in  yd 
terest  was  an  entrjinan.  The  following  events  tool 
place : 

1.  August  17,  1906:  The  receipt  was  issued  to  th, 
entryman. 

2.  November  33,  1906:  Wallin  filed  a  private  cod 
test. 

3.  December  11,  1906:  Wallin's  contest  was  re 
jected  by  the  General  Land  Office.  The  case  was  t^ 
ferred  to  a  government  special  agent  for  investigation 
of  possible  fraud  by  the  entryman, 

4.  Fehruary  11,  1907:  Another  private  contest  wfi 
filed. 

5.  June  16, 1907:  The  second  contest  was  sus]>eude 
pending  an  investigation  of  the  entry  on  behalf  d 
the  government. 

6.  Fehruarij  24,  1908:  A  third  piivate  contest  wa 
filed. 

7.  June  3,  1908:  The  second  contest  was  permitte 
to  proceed. 


IT 


8.  Fehriuujj  4,  1009:  The  second  contest  was  dis- 
nissed  for  want  of  prosecution. 

9.  April  29,  1909:  The  third  contest  was  denied. 

10.  June,  1909:  Tlie  government  filed  a  contest. 

The  government's  contest  resulted  in  cancellation  of 
;he  entry.  After  the  cancellation,  Wallin,  who  had 
)een  the  first  contestant,  took  up  the  entry  and  later 
obtained  a  patent  to  it. 

Everett,  the  successor  of  the  original  entryman,  filed 
ni  action  in  a  Minnesota  Court,  claiming  that  when 
jn  April  29,  1909,  the  third  contest  was  denied,  more 
:han  two  years  had  elapsed  from  the  date  of  the  re- 
ceipt; there  was  no  contest  or  protest  pending  after 
:he  April  29,  1909,  decision  was  made;  the  entryman 
Ivas  entitled  to  i)atent  at  that  time,  and  the  June,  1909, 
government  contest  proceedings  were  barred  by  43 
[J.S.C.  §  1165  and  were  a  nullity.  Everett  asked  the 
i^innesota  Court  to  quiet  his  title  against  Wallin. 
Che  Minnesota  Court  did  so. 


II.   THE    DISTRICT    COURT    HAD    JURISDICTION    TO    GRANT 
PLAINTIFFS'  REQUEST  AlfD  SHOULD  HAVE  DONE  SO. 

;  The  United  States  Supreme  Court  has  ruled  in 
liis  area  on  four  occasions:  United  States  ex  rel. 
Viampion  Lumher  Co.  v.  Fisher,  227  U.S.  445,  33  S. 
bt.  329,  57  L.  Ed.  591  (1912) ;  Lane  v.  Hoglund,  244 
J.S.  174,  37  S.  Ct.  558,  61  I..  Ed.  1066  (1917) ;  Payne 
!'.  Netvton,  255  U.S.  4:38,  41  S.  Ct.  368,  65  L.  Ed.  720 
;1920) :  and  Stockley  v.  U.  S.,  260  U.  S.  532,  67  L. 
]d.  390  (1923).  The  Champion  Lumher  Co.  and  Lane 


18 

cases  probably  are  the  leading  ones.  Payne  and  Stock- 
ley  follow  Lane. 

In  Champion  Lnmher  Co.,  the  receiver's  receipt  was 
dated  Septem]>er  24,  1902.  In  November,  1902,  the 
Commissioner  of  the  General  Land  Office  (the  prede- 
cessor of  today's  Director  of  the  Bureau  of  Land  Man- 
agement) received  official  reports  indicating  fraud  on 
the  part  of  the  entryman.  The  entry  was  suspended 
pending  further  investigation.  Further  investigation 
was  made,  but  it  was  not  luitil  1906  that  the  Commis- 
sioner ordered  a  proceeding  to  be  commenced  against 
the  entry.  Notice  was  given  and  a  hearing  was  held. 
As  the  result  of  the  hearing,  the  entry  was  cancelled. 

The  entryman  then  filed  an  action  in  the  Supreme 
Court  of  the  Disti-ict  of  Colmnbia,  relying  on  43 
U.S.C.  §  1165,  to  obtain  a  Writ  of  Mandate  requiring 
the  Secretary  of  the  Interior  to  issue  a  patent  for  the 
land  involved.  The  entryman's  petition  was  dismissed 
in  the  Supreme  Court  of  the  District  of  Colmnbia. 
The  dismissal  was  affinned  by  the  Court  of  Appeals 
for  the  District  of  Columl)ia.  (39  App.  D.C.  158.)  In 
its  opinion  the  United  States  Supreme  Court  declines 
to  review  the  ruling  of  the  Court  of  Appeals.  The 
opinion  stresses  Section  250  of  the  Judicial  Code  of 
1911,  regulating  rcA^ew  by  the  United  States  Supi'eme 
Court  of  Judgments  of  the  Court  of  Appeals  for  the 
District  of  Columl:)ia,  but  it  also  contains  language  to 
the  effect  that  the  determination  of  what  constitutes  a 
protest  within  the  meaning  of  43  U.S.C.  §  1165  is  a 
matter  to  l)e  decidc^d  by  the  Secretaiy  of  the  Interior, 
not  by  the  Courts. 
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In  Lane,  during  the  two  years  after  the  issuance 
of  the  receipt,  a  forest  officer  repoiied  that  the  entry- 
man  had  not  established  or  maintained  a  residence 
upon  the  land  claimed  by  him,  as  the  law  required. 
After  the  expiration  of  the  two  years,  the  Commis- 
sioner of  the  General  Land  Office  ordered  a  proceed- 
ing- to  be  commenced  in  the  local  Land  Office  against 
the  entry.  Notice  was  given  and  a  hearing  was  held. 
The  local  Land  Office  and  the  Conmiissioner  foimd  in 
favor  of  the  entr\Tnan.  However,  the  Secretary  of 
the  Interior  found  against  the  entryman  and  directed 
that  the  entry  be  cancelled.  The  entryman  then  filed 
a  petition  in  the  federal  Court  for  a  Writ  of  Man- 
date, on  the  basis  of  the  provisions  of  43  U.S.C.  §  1165. 

The  question  in  Lane  w^as  whether  the  forest  officer's 
report  during  the  tv\^o  years  was  a  contest  or  protest 
within  the  meaning  of  43  U.S.C.  §  1165.  The  entnanan 
contended  that  it  was  not.  The  Secretary  of  the  In- 
terior contended  that  it  was. 

The  Supreme  Court  midertook  to  decide  the  ques- 
tion. It  decided  that  the  forest  officer's  report  was  not 
contest  or  protest,  and  directed  the  issue  of  patent. 

The  facts  in  Champion  Lumher  Co.  and  in  Lane  are 
strikingly  similar.   The  results  are  different. 

It  is  submitted  that  although  Lane  does  not  ex- 
pressly overrule  Champion  Lumher  Co.,  it  does  so  by 
clear  implication.  Jjane  stands  for  the  proposition 
that  what  is  a  "contest  or  protest"  within  the  meaning 
of  43  U.S.C.  §  1165  is  a  matter  for  judicial  inquiry. 
What  is  involved  is  construction  of  a  statute.  Statu- 
tory construction  is  not  an  exercise  of  administrative 
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judgment  or  discretion.  (Udall  v.  Wisconsm,  Colo- 
rado and  Minnesota,  306  F.  2d  790,  at  793  (C.A.  D.C. 
1962).) 

The  district  judge  resolved  the  conflict  between  the 
two  cases  by  stating  in  his  Memorandum  Opinion  (R. 
42)  as  follows: 

"When  the  Lane  case,  supra,  is  read  with  the 
Champion  lAimber  Co.  case,  supra,  it  appears  that 
the  determination  of  whether  a  protest  or  contest 
has,  in  fact,  been  instituted,  within  the  statutory 
period,  lies  within  the  discretion  of  the  Secretary 
unless  his  conclusion  can  be  said  to  be  capricious 
or  arbitrary  or  so  mireasonable  as  not  to  be  ten- 
able." 

Assuming  arguendo  that  the  district  judge  is  cor- 
rect, it  still  follows  that  the  relief  prayed  for  should 
be  gTanted  in  the  present  case. 

As  has  been  pointed  out,  the  "action"  of  April  3, 
1963,  was  unquestionably  arbitrary  in  that  it  neither 
was  nor  is  authorized  by  the  pertinent  regulations, 
and  was  taken  ex  parte,  without  prior  notice,  and 
without  a  hearing.  It  is  hard  to  conceive  of  anything 
more  arbitrary.  There  is  a  good  statement  of  this  in 
the  recent  case  of  Stewart  v.  Penny,  238  F.  Supp.  821, 
at  827  (D.  Nev.  1965)  : 

"The  omnipotence  of  the  Department  of  the  In- 
terior as  guardian  of  the  public  domain  is  ex- 
hibited when  the  Department  acts  affirmatively 
and  gi-ants  patents  under  the  public  land  laws. 
The  converse  is  not  true.  An  entry  or  application 
for  patent  which  is  contested  or  rejected  by  the 
Secretary    presents    issues    regarding    the    legal 
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rights  of  the  entryman  under  the  public  land 
laws.  These  are  rights  established  by  CongTess 
which  the  Secretary  of  the  Interior  may  not  ar- 
bitrarily or  capriciously  ignore  and  which  must 
be  determined  within  the  due  process  safeguards 
of  the  Administrative  Procedure  Act. 

*  *  Subordinately,  the  Government  argues  that 
the  hearing  held  on  Stewart's  application  was  not 
a  hearing  required  by  statute  within  the  meaning 
of  the  Administrative  Procedure  Act  and  that  the 
Act,  therefore,  does  not  apply.  This  we  cannot 
accept.  The  Administrative  Procedure  Act  applies 
to  'each  authority  of  the  Government  of  the 
United  States',  not  expressly  excepted  (5  U.S.C. 
§  1001).  Adams  v.  Witmer  (9  CCA  1958),  271  F. 
2d  29,  is  direct  authority  for  its  applicability  to 
the  Secretary  of  the  Interior." 

Defendant's  refusal  on  March  5,  1965,  to  issue  pat- 
ents (Exh.  G),  can  not  be  viewed  in  a  vacumn.  It 
states  that  "the  Land  Office  decision  of  April  3,  1963, 
was  a  protest  action  that  would  toll  the  two  year  pat- 
ent entitlement  period,  as  it  was  taken  within  the  two 
year  period".  If  as  is  contended,  the  April  3,  1963, 
action  was  arbitrary  and  capricious,  the  March  5,  1 965 
refusal,  which  is  based  on  it,  is  no  less  arbitrary  or 
capricious. 
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rV.  EXHAUSTION  OF  ADMINISTRATIVE  REMEDIES  IS  NOT 
REQUIRED;  AND  IF  REQUIRED,  PLAINTIFFS  HAVE 
DONE  SO. 

In  Lane  v.  Hoglmid,  supra,  the  entryman  sought 
judicial  relief  on  the  basis  of  43  U.S.C.  §  1165  as  soon 
as  his  entry  was  cancelled  because  allegedly  he  did  not 
maintain  a  residence  on  it.  In  the  words  of  the 
United  States  Supreme  Court,  "the  present  petition 
was  then  filed".  The  Court's  opinion  makes  it  clear 
that  if  at  the  expiration  of  two  years  there  is  no 
''pending  contest  or  protest",  the  Secretaiy  of  the 
Interior  has  no  discretion  or  judgTnent  to  exercise. 
He  can  do  but  one  thing,  issue  a  patent,  and  the  act 
he  is  called  upon  to  perform  is  a  ministerial  one. 

The  provisions  of  43  C.F.R.  1862.6  bear  this  out. 
The  regulation  quotes  from  Payne  v.  Netvfon,  supra, 
and  says  that  the  purpose  of  43  U.S.C.  §  1165  was  to 
transfer  from  the  land  officers  to  the  regular  judicial 
tribunals  after  the  passing  of  the  specified  two  year 
period,  the  authority  to  deal  with  any  subsequent  con- 
troversy over  the  validity  of  the  entry. 

Also  as  noted  early  in  this  brief,  there  are  no  ques- 
tions of  fact  involved  in  this  case.  The  only  questions 
are  of  law. 

Prior  administrative  adjudication  is  not  required 
for  controversies  which  involve  issues  of  law  and  do 
not  involve  issues  essentially  of  fact  or  call  for  exer- 
cise of  administrative  discretion. 

Gf.  Northern  By.  Co.  v.  MercJianfs  Elev.  Co., 
259  U.S.  285,  at  p.  291,  42  S.  Ct.  477,  66  L. 
Ed.  943; 
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Pan  American  World  Airways  v.  Boyd,  207 
F.  Supp.  152,  at  p.  160  (D.  of  C,  1962) ; 

S.S.W.  V.  Air  Transport  Assn.,  91  F.  Supp.  269, 
at  p.  270  (D.  of  C,  1950). 

The  iiile  just  stated  is  applied  and  followed  in  the 
recent  decision  in  Greene  v.  United  States,  376  U.S. 
149,  84  S.  Ct.  615,  11  L.  Ed.  2d  576  (1964). 

Statutory  construction  is  not  an  exercise  of  admin- 
istrative judgment  or  discretion.  {Udall  v.  Wisconsin, 
Colorado  and  Minnesota,  supra.) 

In  any  event  appellants  have  already  treaded  their 
way  tlu'ough  the  tortuous  paths  of  the  administrative 
hierarchy.  They  did  so  in  order  to  obtain  a  determi- 
nation that  the  April  3,  1963,  action  w^as  a  nullity. 

In  this  regard,  the  decision  of  the  Riverside  Land 
(Mice  dated  May  8,  1962  (Exh.  A),  concludes  with  the 
words,  "the  right  of  appeal  is  allowed  .  .  ,".  It  was 
appealed.  The  April  3,  1963  action  of  the  same  office 
(Exh.  C)  says  that  "Elodymae  Zw^ang  and  Darrell 
Zwang  are  allowed  the  right  of  appeal  .  .  .".  It  was 
appealed.  The  decision  of  the  Bureau  of  Land  Man- 
agement dated  October  23,  1963  (Exli.  D),  affimiing 
the  April  3,  1963,  action,  concludes  with  the  same  lan- 
guage. It  was  appealed,  and  on  Febniary  3,  1965,  was 
"set  aside"  and  "remanded  for  the  initiation  and 
prosecution  of  a  contest".  (Exh.  E.) 

The  March  5,  1965,  refusal  to  issue  patents  (Exh. 
G),  contains  no  such  language.  It  states:  "It  is  as- 
sumed that  this  matter  was  reviewed  by  the  Secretary 
when  decision  A-30201  was  being  considered".     The 
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Secretaiy  has  already  reviewed  the  matter.  There  is 
no  reason  to  ask  the  Secretary  to  do  somethmg  he  has 
done  already. 

CONCLUSION 

It  is  submitted  that  the  judgment  of  the  District 
Court  should  be  reversed  and  the  case  remanded  with 
instructions  to  the  District  Court  to  enter  judgment  as 
prayed  for  in  appellants'  amended  complaint.  Ap- 
proximately five  years  have  elapsed  since  May,  1961, 
when  appellants  filed  their  final  proofs  and  received 
receipts.  The  government  has  yet  to  commence  a  xDro- 
ceeding  against  appellants'  entries  of  a  kind  either 
authorized  in  the  government's  regulations  or  meeting 
basic  standards  of  due  process. 

Dated,  Coalinga,  California, 
May  2,  1966. 

Frame  &  Courtney, 
Ted  R.  Frame, 
Attorneys  for  Appellants. 
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OPINION  BELOW 
The  district  court's  memorandum  opinion  is  set  out 
at  pages  42-51  of  the  record. 

JURISDICTION 
Jurisdiction  and  venue  of  the  district  court  were 
invoked  by  the  appellants  under  28  U.S.C.  sees.  1331,  1346(a)(2) 
and  1391(e).   Judgment  of  the  district  court  was  entered  on 
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February  23,  1966  (R.  57).   Notice  of  appeal  was  filed  on 
March  2,  1966  (R.  59).   This  Court's  jurisdiction  rests  on  28 
U.S.C.  sec.  1291. 

QUESTION  PRESENTED 

Whether  the  district  court  correctly  held  it  was 
without  jurisdiction  to  determine  whether  a  protest  was  pend- 
ing within  the  meaning  of  43  U.S.C.  sec.  1165  and  that  this 
was  a  matter  exclusively  delegated  to  the  Secretary  of  the 
Interior  for  determination. 

STATUTE  INVOLVED 

43  U.S.C.  sec.  1165  provides  in  pertinent  part: 

That  after  the  lapse  of  two  years  from  the 
date  of  the  issuance  of  the  receipt  of  such 
officer  as  the  Secretary  of  the  Interior  may 
designate  upon  the  final  entry  of  any  tract 
of  land  under  the  homestead,  timber -culture, 
desert-land,  or  preemption  laws,  or  under  the 
Act  of  March  3,  1891,  and  when  there  shall  be 
no  pending  contest  or  protest  against  the  va- 
lidity of  such  entry,  the  entryman  shall  be 
entitled  to  a  patent  conveying  the  land  by  him 
entered,  and  the  same  shall  be  issued  to  him; 
*  *  *. 

STATEMENT 

This  action  in  the  nature  of  mandamus  was  instituted 

to  compel  the  Secretary  of  the  Interior  to  issue  patents  to 


:he  appellants  for  entries  made  under  the  Desert  Land  Entry 
kct,  43  U.S.C.  sees.  321  et  seq .  .  in  addition  to  lands  for 
7hich  appellants  will  receive  patents.  43  U.S.C.  sec.  1165 
)rovides  for  the  issuance  of  patents  if  no  protest  or  contest 
.3  pending  after  the  passage  of  two  years  from  the  date  of  is 
juance  of  the  receipt  of  final  proof.  Appellants  maintained 
:hat  no  contest  or  protests  had  been  made  and  that  they,  as  a 
latter  of  law,  were  entitled  to  patents.   This  case  was  sub- 
aitted  to  the  district  court  on  memoranda  and  briefs  (R.  53) 
ind  a  pretrial  conference  order. 

The  undisputed  facts,  as  contained  in  the  Pretrial 
Conference  Order  (R.  20-22),  are  as  follows: 

A.  Desert  land  entries  comprising  320 
acres  each  in  the  N  %  and  the  S  h   Sec.  19,  T. 
4S.,  R.  16  E.,  S.B.M.,  an  oversize  section  in 
Riverside  County,  California,  were  allowed 
January  6,  1955,  and  subsequently  assigned  to 
plaintiffs,  the  Zwangs,  who  are  husband  and 
wife. 

B.  Final  proofs  were  submitted  on  May  17, 
1961.  The  register's  receipt  is  dated  May  29, 
1961. 

C.  By  decision  dated  May  8,  1962,  the 
Land  Office  at  Riverside  rejected  the  final 
proofs. 
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D.  The  Zwangs  appealed  to  the  Director, 
Bureau  of  Land  Management. 

E.  On  October  10,  1962,  the  Division  of 
Appeals,  Office  of  the  Director,  reversed  the 
decision  of  the  Land  Office  and  remanded  the 
cases  to  the  Land  Office  for  further  consid- 
eration. 

F.  On  April  3,  1963,  the  Land  Office  ac- 
cepted the  final  proofs  for  80  acres  in  each 
entry  and  cancelled  the  entries  as  to  the  re- 
maining lands. 

G.  The  decision  of  April  3,  1963,  was 
made  by  the  Land  Office  e^  parte,  without  a 
hearing  and  without  prior  notice  to  the  Zwangs, 
A  hearing  was  not  waived  by  the  Zwangs.   The 
decision  of  April  3,  1963,  was  made  by  the 
Land  Office  based  upon  the  records  and  docu- 
ments contained  in  its  files, 

H.  The  Zwangs  appealed  again  to  the 
Director,  Bureau  of  Land  Management,  and  re- 
quested a  hearing.  On  October  23,  1963,  the 
Division  of  Appeals,  Office  of  the  Director, 
denied  the  Zwangs'  request  for  a  hearing  and 
modified  and  affirmed  the  decision  of  the  Land 
Office. 

I.   The  Zwangs  then  appealed  to  the  Secre- 
tary of  the  Interior,  who  issued  his  decision 
on  February  3,  1965. 

J.  At  the  time  the  Zwangs  filed  their 
complaint  herein,  no  contest  within  the  frame- 
work of  43  CFR  1852.2-2  had  been  filed.   None 
has  been  filed  since. 
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K.   The  Zwangs  have  not  received  patents 
for  their  entries. 

L.   Tne  Zwangs'  request  for  patents  cov- 
ering 320  acres  on  each  entry  was  denied  by  the 
Land  Office  on  March  5,  1965. 

M.   Stewart  L.  Udall  is  the  Secretary  of 
the  Interior. 

The  district  court,  in  its  "Memorandum  Opinion  For 

Jse  in  Preparation  of  Findings  of  Fact,  Conclusions  of  Lav?  and 

Judgment"  (R.  42),  after  reciting  the  above  facts  then  quoted 

the  pertinent  part  of  43  U.S.C.  sec.  1165  (Br.  2)  as  follows: 

*  *  *  when  there  shall  be  no  pending  contest 
or  protest  against  the  validity  of  such  entry 

*  *  *.   [Emphasis  ours.] 

The  district  court  reviewed  the  principal  authorities 

submitted  by  briefs  of  counsel  and  concluded  (R.  50-51): 

When  the  Lane  case,  supra,  is  read  with  the 
Champion  Lumber  Co.  case,  supra,  it  appears 
that  the  determination  of  whether  a  protest 
or  contest  has,  in  fact,  been  instituted, 
within  the  statutory  period,  lies  within  the 
discretion  of  the  Secretary  unless  his  con- 
clusion can  be  said  to  be  capricious  or  arbi- 
trary or  so  unreasonable  as  not  to  be  tenable. 
From  the  foregoing  authorities,  the  court  con- 
cludes that  the  determination  of  whether  the 
action  of  the  Secretary  of  April  3,  1963, 
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amounts  to  a  protest  Is  for  the  Conmlssloner, 
under  the  supervision  o£  the  Secretary  of  the 
Interior,  to  decide  and  that  this  Court  is 
without  jurisdiction  to  determine  whether  the 
action  of  the  Land  Office  on  April  3,  1963, 
constituted  a  protest. 

The  district  court,  after  finding  that  it  lacked  th< 

jurisdiction  in  this  case  to  determine  whether  a  protest  had 

been  made,  stated  (R.  51): 

If,  as  contended  by  plaintiffs,  this  court 
has  the  jurisdiction  to  determine  the  ques- 
tion of  whether  the  cancellation  on  April  3, 
1963,  of  the  entries  involved,  other  than 
for  the  80  acres  approved,  the  court  would 
conclude  that  th«  said  action,  from  which 
plaintiffs  appealed,  was  a  "protest"  within 
the  meaning  of  Section  1165  and  that  the 
Government  is  not  required  to  file  a  "con- 
test" as  provided  for  in  43  C.F.R.  §1852.2-2 
to  stop  the  running  of  the  two  year  period 
concerned. 

This  appeal  followed  (R.  59). 

SUMMARY  OF  ARGUMENT 


The  district  court  has  no  jurisdiction  to  review  a 
determination  of  the  Bureau  of  Land  Management  that  a  protest 
was  pending  within  the  meaning  of  43  U.S.C.  sec.  1165.  Con- 
gress has  charged  the  Secretary  of  the  Interior  with  the  re- 
sponsibility for  the  administration  and  disposition  of  public 
lands. 


The  Secretary  of  the  Interior  has  been  given  the 
exclusive  jurisdiction  to  determine  whether  a  protest  has 
been  raised  within  the  meaning  of  43  U.S.C.  sec.  1165. 

The  Land  Office  Manager's  decision,  dated  April  3, 
1963,  is  a  protest  within  the  meaning  of  43  U.S.C.  1165.   The 
Supreme  Court,  in  Lane  v.  Hog,lund.  244  U.S.  174  (1917),  has 
considered  the  question  as  to  what  is,  and  who  may  institute, 
a  protest.  The  action  taken  by  the  Land  Office  Manager,  a 
"public  agent,"  in  rejecting  the  submitted  final  proofs  clear- 
ly is  a  "proceeding  in  the  public  right  against  an  existing 
entry,"  Lane  v.  Hoglund.  244  U.S.  174,  p.  178,  which  would 
have  taken  out  of  operation  the  subject  statute. 

Be  the  courts  have  jurisdiction  over  this  matter, 
then  the  appellants  must  first  have  exhausted  their  adminis- 
trative remedies  to  invoke  that  jurisdiction. 

The  decision  of  the  Land  Office  has  not  been  shown 
to  be  arbitrary  or  capricious  in  the  sense  that  the  courts 
would  have  a  limited  jurisdiction  to  review  it. 

The  appellants  have  not  timely  raised  their  claim 
to  patents  under  43  U.S.C.  sec.  1165.  The  failure  of  the 
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appellants  to  appeal  from  the  Land  Office  Manager's  rejection 
of  their  demand  for  patents  to  the  Director  of  the  Bureau  of 
Land  Management  and  the  Secretary  precludes  them  from  raising 
for  the  first  time  in  the  courts  the  rejection  of  their  de- 
mand for  the  issuance  of  patents  under  43  U.S.C.  sec.  1165. 
This  attempt  of  the  appellants  to  raise  in  the  courts  the  de- 
nial by  the  Land  Office  Manager  of  the  demand  for  patents  is 
nothing  but  an  attempt  to  bypass  the  Director  of  the  Bureau 
of  Land  Management  and  the  Secretary  of  the  Interior,  who 
have  often  been  designated  by  the  courts  as  a  "special  tribun 
al"  on  public  land  matters. 

ARGUMENT 


THE  DISTRICT  COURT  HAS  NO  JURISDICTION 
TO  REVIEW  A  DETERMINATION  OF  THE  BUREAU 
OF  LAND  MANAGEMENT  THAT  A  PROTEST  WAS 
PENDING  WITHIN  THE  MEANING  OF  43  U.S.C. 

SEC.  1165 

A.  The  Secretary  of  the  Interior  has  been  charged 

bv  Congress  with  the  responsibility  for  the  administration 

and  disposition  of  public  lands.  -  The  Secretary  of  the  Inter: 

has  been  "charged  with  the  supervision  of  public  business 


relating  to  *  *  *.   The  public  lands,  *  *  *."  p,.s.  sec.  441; 
5  U.S.C.  sec.  485.   The  Coramissioner  of  the  General  Land  Of- 
fice, under  the  direction  of  the  Secretary  of  the  Interior, 
is  directed  to  "perform  all  executive  duties  *  *  *  in  anywise 
respecting  *  *  *  public  lands  and  the  issuing  of  patents  *  * 
*."  K.S.  sec.  453;  43  U.S.C.  sec.  2.   He  is  expressly  "author- 
ized to  enforce  and  carry  into  execution,  by  appropriate  regu- 
lations, every  part  of  the  provisions  of  *  *  *  [the  Title  deal- 
'ing  with  public  lands]  not  otherwise  provided  for."  R.S.  sec. 
2478;  43  U.S.C.  sec.  1201. 

The  Supreme  Court,  in  Cameron  v.  United  States.  252 
U.S.  450  (1920),  at  pages  459-460  stated  the  proposition  that: 

By  general  statutory  provisions  the 
execution  of  the  laws  regulating  the  ac- 
quisition of  rights  in  the  public  lands 
and  the  general  care  of  these  lands  is 
confided  to  the  land  department,  as  a  spe- 
cial tribunal;  and  the  Secretary  of  the 
Interior,  as  the  head  of  the  department, 
is  charged  with  seeing  that  this  author- 
ity is  rightly  exercised  to  the  end  that 
valid  claims  may  be  recognized,  invalid 
ones  eliminated,  and  the  rights  of  the 
public  preserved.  Rev.  Stats.,  §§  441, 
453,  2478;  United  States  v.  Schurz .  102 
U.S.  378,  395;  Lee.  v.  Johnson.  116  U.S.  43, 
52;  ICnight  v.  United  States  Land  Association. 
142  U.S.  161,  177,  181;  Riverside  Oil  Co.  v. 
Hitchcock.  190  U.S.  316. 

See  also  Best  v.  Humboldt  Mining  Co..  371  U.S.  334,  337  (1963) 
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The  authority  given  the  Secretary  of  the  Interior 
to  supervise  the  administration  and  disposal  of  the  public 
lands  of  the  United  States  is  quasi-judicial,  and  may  not  be 
interfered  with  through  mandamus  or  injunction  processes  un- 
less his  conclusions  can  be  said  to  be  arbitrary  or  capri- 
cious. United  States  ex  rel.  Riverside  Oil  Co.  v.  Hitchcock. 
190  U.S.  316  (1903);  United  States  ex  rel.  HcBride  v.  Schurz . 
102  U.S.  378  (1880);  Brown  v.  Hitchcock.  173  U.S.  473  (1899); 
United  States  ex  rel.  Alaska  Smokeless  Coal  Co.  v .  Lane.  250 
U.S.  549  (1919);  United  States  ex  rel.  Hall  v.  Payne .  254  U.S, 
343  (1920). 

B.  The  Secretary  of  the  Interior  has  exclusive 
jurisdiction  to  determine  whether  a  protest  has  been  raised 
within  the  meaning  of  43  U.S.C.  sec.  1165.   -  "So  long  as  the 
legal  title  remains  in  the  Government  all  questions  of  right 
should  be  solved  by  appeal  to  the  land  department  and  not  to 
the  courts."  Brovm  v.  Hitchcock.  173  U.S.  473,  477  (1899); 
Best  V.  Humboldt  Mining  Co. .  371  U.S.  334,  338  (1963).  This 
Court  has  long  recognized  the  limited  function  of  the  courts 
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in  matters  involving  public  lands.   In  Standard  Oil  Co.  of 

California  V.  United  States.  107  F.2d  402,  409  (1940),  cert. 

den.,  309  U.S.  654,  this  Court  stated: 

The  disposal  of  the  public  lands  is  not  a 
subject  over  which  the  "judicial  power"  of 
the  United  States  is  extended.  It  is  a  field 
in  which  the  authority  of  the  Congress  is  su- 
preme.  Lee  V.  Johnson,  116  U.S.  48,  6  S.Ct. 
249,  29  L.Ed.  570;  Art.  IV,  sec.  3,  clause  2, 
of  the  Constitution,  U.S.C.A, 

In  Champion  Lumber  Co.  v.  Fisher.  227  U.S.  445  (1913), 
a  proceeding  in  mandamus  to  compel  the  Secretary  of  the  Inter- 
ior to  issue  a  patent,  when  the  dispute  concerned  the  same 
issue  as  here --whether  there  had  been  a  "protest"  within  the 
meaning  of  the  two-year  statute — the  Supreme  Court,  in  denying 
the  petition  for  allowance  of  writ  of  error  for  lack  of  juris- 
diction under  Section  250  of  the  Judicial  Code,  took  occasion 
to  quote  in  part  with  apparent  approval  from  the  appellate 
court  opinion  (227  U.S.  448-449): 

"Every  point  advanced  by  appellant  in  this 
case  is,  in  our  view,  settled  by  the  following 
very  recent  decisions:  Fisher  v.  Grand  Rapids 
Timber  Co..  37  App.D.C.  436;  Ness  v.  Fisher.  223 
U.S.  683;  McKensie  v.  Fisher,  39  App.D.C.  7.   In 
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Fisher  v»  Grand  Rapids  Timber  Co.,  which  in- 
volved the  interpretation  of  the  very  statute 
upon  which  appellant  here  relies,  this  court, 
speaking  through  Mr.  Justice  Van  Orsdel  said: 
'While  it  is  true  that  arbitrary  power  resides 
nowhere  in  our  system  of  government,  and  while 
the  supervisory  authority  vested  in  the  Secre- 
tary of  the  Interior  and  the  Commissioner  of 
the  General  Land  Office  over  the  disposition 
of  the  public  lands  ia  neither  unlimited  nor 
arbitrary,  yet  the  question  here  presented  as 
to  whether  or  not  the  communication  and  order 
amounted  to  a  protest,  which  we  regard  as  ex- 
ceedingly close,  was  one  clearly  within  the 
power  of  the  Commissioner  to  decide.   To  say 
that  he  was  mistaken  would  require  us  to  re- 
view a  matter  exclusively  confided  by  law  to 
his  discretion  and  judgment.   This  proceeding 
will  not  admit  of  such  a  review. * 

"The  communications  of  Special  Agent 
Hammer  respecting  this  entry  were  made  with- 
in the  two  years  contemplated  by  said  act  of 
March  3,  1891,  as  was  the  communication  of 
June  18,  1904,  from  the  Commissioner  to  said 
agent.   It  is  apparent  that  these  communica- 
tions resulted  in  the  withholding  of  a  patent; 
in  other  words,  that  the  Commissioner  regarded 
the  right  to  that  patent  as  dependent  upon  the 
outcome  of  the  investigation  which  was  to  en- 
sue.  The  subsequent  decision  of  the  Secretary 
that  what  was  done  within  the  two-year  period 
constituted  a  protest  against  the  patenting  of 
the  entry,  was  not  arbitrary  or  capricious,  but 
was  based  upon  evidence;  and  the  sufficiency  of 
that  evidence  was  for  his  and  not  our  determina* 
tion." 
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The  portion  of  the  decision  quoted  by  the  Supreme 
Court  clearly  sets  forth  the  legal  principle  which  is  involved 
in  this  appeal  and  concludes   that  this  is  "a  matter  exclusive- 
ly confided  by  law   to  his    [the  Secretary's]   discretion  and 
j  udgment . " 

Appellants'   argument  that  the  Champion  case  by  im- 

I 

plication  is  overruled  by  Lane  v.  Hoglund .  244  U.S.  174  (1917), 
overlooks  the  difference  in  facts  of  the  two  cases  noted  by 

u 

the  district  court   (R.    50).  In  the  Lane  case,   no  proceeding 

was  begun  within  the   two-year  period,   leaving  no  room  for  the 
exercise  of  judgment  on  the  part  of  the  Secretary.      In  the 
Champion  case,  within  the   two-year  period  proceedings  had  been 
{instituted  looking  to  an  investigation  of  an  alleged  fraud. 

r 

C.  The  decision  of  the  Land  Office  Manager,  dated 
April  3.  1963.  is  a  protest  within  the  meaning  of  43  U.S.C. 
i  sec.  1165.  -  Final  proofs  were  submitted  by  the  appellants  on 


XJ     Of  course,  overruling  of  a  unanimous  decision  directed 

solely  at  this  one  issue,  sub  silentio  in  an  opinion  four 
years  later,  is  not  to  be  assumed. 
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May  17,  1961.  The  register's  receipt  is  dated  May  29,  1961, 
from  which  the  two-year  period  must  run.   The  Land  Office, 
Riverside,  California,  by  decision  dated  May  8,  1962  (R.  26- 
A)  ,  rejected  the  final  proofs  and  cancelled  the  entries  in 
their  entirety,  because  the  proofs  submitted  showed  that  the 
reclamation  of  the  lands  entered  had  not  been  accomplished 
during  the  statutory  life  of  the  entries.  That  decision,  on 
appeal,  was  reversed  and  the  cases  remanded  by  the  office  of 
the  Director  of  the  Bureau  of  Land  Management,  for  further 
consideration  in  light  of  additional  information  furnished  by 
the  appellants  (R.  26-D).  A  further  decision  was  then  issued 
by  the  Land  Office,  dated  April  3,  1963  (R.  26 -C) ,  accepting 
the  final  proofs  as  to  80  acres  of  land  in  each  entry  and  re- 
jecting the  proofs  and  cancelling  the  entries  as  to  the  remai] 
ing  lands  therein.    That  decision,  on  appeal,  was  sustained 
as  modified  by  the  office  of  the  Director  of  the  Bureau  of 
Land  Management  (R.  26 -H) .   The  Assistant  Solicitor,  Land  Ap- 
peals, office  of  the  Secretary,  by  decision  dated  February  3, 


2/  There  is  no  dispute  in  this  case  concerning  the  two  80 
acre  tracts. 
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1965  (R.  26-J),  set  aside  the  Land  Office  and  Director's  deci- 
sions and  remanded  the  cases  to  the  Land  Office  for  the  insti- 
tution of  contest  proceedings  "at  which  expert  testimony  and 
other  evidence  can  be  submitted  and  subjected  to  cross- 
examination  and  rebuttal"  (R.  26-M),  to  resolve  the  factual 
dispute.   Both  of  the  Land  Office  decisions  rejecting  the 
final  proofs  and  cancelling  in  part  the  entries  were  issued 
prior  to  the  expiration  of  two  years  from  the  date  final  re- 
ceipts had  been  issued. 

The  appellants  here  have  overlooked  the  concise 
language  in  the  opinion  written  by  Mr.  Justice  Van  Devanter 
in  Lane  v.  Hoglund,  244  U.S.  174  (1917),  where  the  question 
as  to  what  constitutes  a  contest  and  a  protest  and  by  whom 
they  may  be  instituted  is  considered.   The  Court  there  stated 
(pp.  178-179): 

As  applied  to  public  land  affairs  the 
term  "contest"  has  been  long  employed  to 
designate  a  proceeding  by  an  adverse  or  in- 
tending claimant  conducted  in  his  own  inter- 
est against  the  entry  of  another,  and  the 
term  "protest"  has  been  commonly  used  to 
designate  any  complaint  or  objection,  whether 
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by  a  public  agent  or  a  private  citizen, 
which  is  intended  to  be  and  is  made  the 
basis  of  some  action  or  proceeding  in  the 
public  right  against  an  existing  entry. 
This  explains  the  use  in  the  statute  o£ 
both  terms  in  the  disjunctive,  and  accords 
with  the  instructions  of  May  8,  1891,  12 
L.D.  450,  wherein  each  term  is  spoken  of 
as  meaning  a  "proceeding"  under  the  Rules 
of  Practice  to  cancel  or  defeat  an  entry, 
and  wherein  it  is  said  that  "when  there 
are  ID  proceedings  initiated  within  that 
time  [the  two  years]  by  the  government  or 
individuals  the  entryman  shall  be  entitled 
to  patent."  The  same  view  is  shown  in  the 
supplemental  instructions  of  July  1,  1891, 
13  L.D.  1,  wherein  the  Secretary  said  to 
the  Conmissioner:   "You  will,  therefore, 
approve  for  patent  all  entries  against  which 
no  proceedings  have  been,  or  shall  be,  be- 
gun within  the  specified  period,  the  entry 
will  be  held  to  have  been  taken  out  of  the 
operation  of  this  statute,  and  such  cases 
will  proceed  to  final  judgment  as  hereto- 
fore." 

After  discussing  departmental  decisions  and  the  facts  of  the 

case  before  it,  the  opinion  continued  (p.  181): 

Looking,  then,  at  the  statute  in  the 
light  of  all  that  bears  upon  its  purpose  and 
meaning,  we  think  it  certainly  and  unmistak- 
ably lays  upon  the  Secretary  of  the  Interior, 
as  the  head  of  the  Land  Department,  a  plain 
duty  to  cause  a  patent  to  be  issued  to  a  home- 
stead entryman  whenever  it  appears,  as  conced- 
edly  it  did  in  this  instance,  that  two  years 
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have  elapsed  since  the  Issue  o£  the  re- 
ceiver's receipt  upon  the  final  entry  and 
that  during  that  period  no  proceeding  has 
been  initiated  or  order  made  which  calls 
in  question  the  validity  of  the  entry.   In 
the  exercise  of  its  discretion  Congress  has 
said,  in  substance,  by  this  statute  that  for 
two  years  after  the  entryman  submits  final 
proof  and  obtains  the  receiver's  receipt  the 
entry  may  be  held  open  for  the  initiation  of 
proceedings  to  test  its  validity,  but  that 
if  none  such  be  begun  within  that  time  it 
shall  be  passed  to  patent  as  a  matter  of 
course. 

It  is  clear  in  the  present  instance  that  protests 
had  been  instituted  against  the  subject  entries  within  two 
years  of  proofs  of  final  submission  and  in  fact  are  still  pend- 
ing.  There  is  no  requirement  in  the  statute  that  the  protests 
or  contests  be  valid  or  upheld  to  toll  the  statute. 

It  is  true  that  technical  contest  proceedings  which 
have  been  ordered  by  the  Secretary  within  the  purview  of  the 
departmental  regulations  have  not  yet  been  initiated  against 
the  entries  in  question.   This  is  immaterial  here  since  the 
entries  have  been  under  official  challenge  since  May  8,  1962, 
and  the  statute  is  inapplicable. 
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Contrary  to  appellants'  assertion  that  there  is  no 

provision  in  the  regulations  for  a  government  protest  (Br.  10 

43  C.F.R.  sec.  1852.1-2,  entitled  "Protests,"  provides  as  fol 

lows: 

Where  the  elements  of  a  contest  are  not 
present,  any  objection  raised  by  any  person 
to  any  action  proposed  to  be  taken  in  any  pro- 
ceeding before  the  Bureau  will  be  deemed  to  be 
a  protest  and  such  action  thereon  will  be  taken 
as  is  deemed  to  be  appropriate  in  the  circum- 
stances. 

This  provision  certainly  encompasses  the  objections  raised  by 
the  two  decisions  of  the  Land  Office  and  is  consistent  with 
the  quoted  portion  of  Lane  v.  Hoglund.  supra .  The  Government 
does  not  have  to  initiate  a  formal  contest  as  to  a  record 
matter.   The  decisions  of  May  8,  1962,  and  April  3,  1963,  wer 
both  stated  to  be  based  upon  facts  apparent  from  the  final 
proofs  submitted  by  the  appellants.   These  decisions  in  no 
wise  were  based  on  information  obtained  from  field  examinatio 
or  conflicting  factual  evidence.   The  fact  that  the  April  3, 
1963,  decision  was  not  issued  pursuant  to  information  obtaine 
from  field  examinations  was  clearly  recognized  by  the  Depart- 
ment of  the  Interior  in  its  February  3,  1965,  decision  (A-302 


-  19  - 

(R.  26 -M) .  A  notice  and  hearing,  therefore,  were  not  thought 
to  be  required  in  connection  with  the  decisions  of  the  Land 
Office,   Contests  are  instituted  and  hearings  held  normally 
where  factual  matters  are  contested.   In  the  Land  Office  de- 
cisions no  facts  were  considered  to  be  contested.  The  fact 
that  the  Secretary  remanded  these  cases  for  the  instituting 
of  a  contest  only  shows  that  the  Secretary  considered  that 
there  was  a  factual  dispute  needing  to  be  resolved.   In  this 
case,  by  service  of  the  adverse  decisions  of  the  Land  Office 
the  appellants  were  notified  of  the  protest  to  their  entries 
which  preclude  43  U.S.G.  sec.  1165  from  operating  so  as  to  en- 
title  the  appellants  to  a  patent.  Whether  the  action  taken 
was  valid  or  not  it  was  a  protest  and  tolled  the  statute. 

The  district  court  recognized  that  if  the  Government 

I 
I 

could  not  rely  on  "protest"  as  distinguished  from  "contest," 
(as  treated  in  43  C.F.R.    sec.    1852.1-3,   then  the  appellants' 
icontentions  would  be  correct   (R.    45).      The  district  court,  how- 


ever,  concluded   that,    if   the  court  had   the  jurisdiction  to  de- 
termine  the  question  of  whether  a  "protest"  had  been  made 
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within  the  meaning  of  43  U.S.C.  sec.  1165,  it  would  have  con- 
cluded that  the  action  of  the  Land  Office  on  April  3,  1963, 
cancelling  the  entries,  was  a  protest  within  the  meaning  of 
43  U.S.C.  sec.  1165  and  the  Government  was  not  required  to 
file  a  technical  contest  to  stop  the  running  of  the  two-year 
period  concerned  (R.  51). 

II 

IF  THIS  COURT  FINDS  THAT  THE  DISTRICT 
COURT  HAS  JURISDICTION,  THE  APPELLANTS 
MUST  FIRST  HAVE  EXHAUSTED  THEIR  AEMIN- 
ISTRATIVE  REMEDIES  TO  INVOKE  THAT  JUR- 
ISDICTION 

A.  Appellants  have  not  exhausted  their  administra- 
tive  remedies.  -  Assuming  for  purposes  of  argument  only  that 
the  district  court  had  jurisdiction,  it  is  a  well-established 
principle  of  law  that  no  one  is  entitled  to  judicial  relief 
until  the  prescribed  administrative  remedies  have  been  ex- 
hausted. This  requires  not  merely  the  initiation  of  efforts 
to  secure  administrative  review  but  the  pursuing  of  them  to 


2/  The  district  court  did  not  rule  on  this  ground,  in  view 
of  its  finding  of  no  jurisdiction  (R.  51). 
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their  conclusion  in  the  administrative  agency  prior  to  seeking 
judicial  intervention.  Union  Oil  Company  of  California  v.  Fed- 
eral Power  Commission.  236  F.2d  816  (C.A.  5,  1956),  cert,  den., 
352  U.S.  969  (1957);  Qoxv.  Folsom.  228  F.2d  276  (C.A.  3,  1955); 
Davis  V.  Nelson.  329  F.2d  840  (C.A.  9,  1964). 

The  decision  of  the  Assistant  Solicitor,  dated  Feb- 
ruary 3,  1965,  has  remanded  the  subject  cases  to  the  Land  Of- 
fice for  the  express  purpose  of  instituting  a  contest  proceed- 
ing to  resolve  the  factual  issues  involved.  The  administrative 
process  in  these  cases  will  not  be  exhausted  until  a  final  and 
definitive  decision  is  issued  pursuant  to  evidence  adduced  at 
a  hearing  bearing  on  the  reclamation  accomplished.  Appellants 
are  simply  trying  to  short-cut  the  administrative  process,  which 
can  possibly  lead  to  an  award  to  them  of  the  land  they  desire, 
without  the  necessity  of  court  proceedings.  The  doctrine  of  exhaus- 
tion of  administrative  remedies  is  designed  precisely  for  the 
purpose  of  preventing  such  possible  useless  endeavor  by  the 

t 

! 
court. 

B.   Tt^e  decision  of  the  Land  Office  of  April  3.  1963. 
'  was  not  arbitrary  in  the  sense  that  it  would  give  the  district 
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court  jurisdiction.  -  In  the  first  place,  the  decision  of 
April  3,  1963,  has  been  set  aside  by  the  Secretary  and  the 
case  remanded.   This  action  of  the  Secretary  renders  moot  any 
suggestion  that  the  action  of  the  administrative  agency  was 
arbitrary  and  capricious,  thereby  giving  the  court  a  limited 
jurisdiction  over  this  matter. 

In  the  second  place,  the  decision  of  the  Land  Of- 
fice was  not  a  final  administrative  decision.  Any  appeal  takei 
from  it  to  a  court  necessarily  would  be  premature  and  subject 
to  dismissal  for  failure  to  have  exhausted  an  administrative 
remedy. 

In  this  case,  appellants  appealed  to  the  Secretary 
and  succeeded  in  having  the  Land  Office  decision  set  aside. 
It  cannot  now  be  seriously  urged  that  this  action  of  the  Land 
Office  is  arbitrary  and  capricious,  so  that  a  court  can  exer- 
cise its  limited  jurisdiction  to  review  administrative  actions 
to  ascertain  whether  they  are  arbitrary  or  capricious. 

The  action  of  the  Land  Office,  in  fact,  was  not  arbi 
trary  when  it  "without  notice  and  hearing"  rendered  its  decisii 
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of  April  3,  1963.   That  decision  was  made  based  on  matters 
within  the  record  before  the  Land  Office  which  was  considered 
sufficient  to  warrant  the  action  taken.   The  Secretary  con- 
cluded, however,  differing  with  both  the  Land  Office  and  the 
Bureau  of  Land  Management,  that  there  was  a  question  of  fact 
to  be  decided  and  a  hearing  required.   The  Secretary  made  no 
finding  that  the  decision  was  arbitrary  or  capricious.   The 
normal  Land  Office  procedure  is  to  treat  matters  in  as  ex- 
peditiously a  manner  as  possible.  Where  matters  of  record 
would  require  an  entry  to  be  rejected  and  cancelled,  no  use- 
ful purpose  would  be  served  to  have  a  contest  and  a  hearing 
(R.  26-1).   In  this  instance,  the  Secretary  found  that  the 
issue  was  not  one  to  be  resolved  by  the  record  and  ordered  a 
contest  be  initiated  to  resolve  a  question  of  fact.  Aside 
from  the  fact  that  the  decision  of  the  Secretary  set  aside  the 
Land  Office  decision  and  that  of  the  Bureau  of  Land  Management, 
the  Land  Office  decision  was  never  shown  to  be  arbitrary  or 
capricious.  All  one  can  say  is  that  the  judgment  of  the  Land 
Office  as  to  whether  a  factual  issue  was  present  in  the  case 
differed  with  the  Secretary's. 
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C.  Appellants  did  not  timely  raise  their  claim  to 
patents,  regardless  of  the  validity  of  their  entries.  -  The 
appellants  herein,  after  the  Secretary  of  the  Interior  had  re- 
manded this  controversy  for  the  holding  of  a  hearing  as  to 
contested  factual  questions,  for  the  first  time  asserted  the 
claim  that  the  Secretary  of  the  Interior  was  obliged  to  issue 
to  them  patents  under  43  U.S.C.  sec.  1165,  without  regard  to 
those  factual  questions.   The  statute  provided  for  the  issu- 
ance of  patents  on  the  basis  of  the  passage  of  time,  regard- 
less of  whether  there  had  been  coa^>liance  with  certain  mini- 
oium  requirements  with  respect  to  cultivation.   The  Land  Office 
Manager,  on  March  5,  1965  (R.  26 -P) ,  responded  to  the  appel- 
lants' demand  (R.  26-0)  for  the  immediate  issuance  of  patents 
by  stating: 

*  *  *,  the  Land  Office  decision  of  April  3, 
1963  was  a  protest  action  that  would  toll 
the  two  year  patent  entitlement  period,  as 
it  was  taken  within  the  two  year  period. 

Therefore,  the  entrymen  are  not  entitled  to 
patent  on  this  premise. 

The  Manager  then  speculated  that: 
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It  is  assumed  that  this  matter  was  reviewed 
by  the  Secretary  when  decision  A-30201  was 
being  considered.   l±J 

This  request  for  patents  under  43  U.S.C.  sec.  1165 
and  the  decision  to  not  respond  to  appellants*  demands  was  the 
first  time  in  this  proceeding  that  the  question  presented  by 
this  appeal  had  been  raised.  Notwithstanding  speculation  of 
the  Manager  of  the  Land  Office,  this  matter  was  not  ruled  on 
or  considered  by  the  Secretary, 

This  adverse  decision  of   the  Land  Office  has  now 
become  a   final  administrative  action  and   the   failure  of  ap- 
pellants  to  perfect  an  appeal   to   the  Director  and   the  Secre- 
tary precludes   them  from  raising  for   the   first  time  this   issue 
in  the  courts. 

This  Court  in  Davis  v.   Nelson.    329  F.2d  840   (1964), 

treated  a  similar  situation  at  page  847,  where   it  said: 

Procedural  errors,   no  matter  how  serious,   are 
subject  to  correction  on  administrative  review 
equally  with  erroneous  determinations  of  fact 


^     It  is  clear   that  appellants'    present  approach  would  modi- 
fy the  Secretary's  decision  and   the  purpose  of  the  rever- 
sal. 
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and  law  after  hearing.  We  cannot  assume  that 
iiiq)rovldent  or  illegal  action  by  the  manager 
would  not  be  summarily  reversed  by  the  Direc- 
tor or  Secretary.   Plaintiffs  first  must  fol- 
low the  course  of  administrative  procedure  to 
finality  before  appealing  to  the  courts  for 
relief.  Myers  v.  Bethlehem  Shipbuilding  Corp. 
(1938),  303  U.S.  41,  58  S.Ct.  459,  82  L.Ed. 
638;  Brown  v.  Hitchcock  (1899),  173  U.S.  473, 
19  S.Ct.  485,  43  L.Ed.  772;  Interstate  Natural 
Gas  Co.  V.  Southern  California  Gas  Co.  (9  CCA 
1953),  209  F.2d  380;  dinger  v.  Partridge  (9 
CCA  1952),  196  F.2d  986.   This  is  so  even  if 
a  claim  of  unconstitutionality  is  asserted 
against  the  administrative  process.  Monolith 
Portland  Midwest  Co.  v.  Reconstruction  Finance 
Co.  (9  CCA  1949),  178  F.2d  854;  Aircraft  & 
Diesel  Equipment  Corp.  v.  Hirsch  (1947),  331 
U.S.  752,  67  S.Ct.  1493,  91  L.Ed.  1796.   The 
Administrative  Procedure  Act  (5  U.S.C.  §  1009) 
expressly  provides  that  "any  preliminary,  pro- 
cedural, or  intermediate  agency  action  or  rul- 
ing not  directly  reviewable  shall  be  subject  to 
review  upon  the  review  of  the  final  agency  ac- 
tion", and  includes  within  the  scope  of  judicial 
review  of  any  "final  agency  action"  power  to  set 
aside  agency  action  taken  "without  observance  of 
procedure  required  by  law.*^  The  special  issues 
presented  by  the  Third  Cause  of  Action  of  the 
Complaint  fall  before  the  requirement  that  plain- 
tiffs must  pursue  and  exhaust  their  administra- 
tive remedies  to  finality. 

Accordingly,  when  the  administrative  remedies  pro- 
vided within  the  Department  of  the  Interior  are  not  fully  pur- 
sued, it  must  be  held  that  appellants  are  barred  from  any  ju- 
dicial review  of  this  administrative  action. 
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It  is  of  no  matter,   that  there  was  no  statement  at 
the  end  o£  the  Manager's  response   to   the  demand  that  he  Issue 
patents   to   the  appellants,  which  advised  appellants  of  their 
right  of  appeal. 

Appellants  are  well  aware  of  the  proper  procedure 
to  be  followed  in  appealing   from  an  adverse  action.      It  may 
be  noted  also  that  appellants  have   the  right  of  appeal  from 
any  adverse  action  not  by  virtue   of   the  statement  usually  at- 
tached to   the  end  of  Interior  decisions.      It  is  provided  in 
43  C.F.R.    sec.    1842.2   that  any  party  adversely  affected  by  a 
decision  of  an  officer  of  the  Bureau  of  Land  Management  shall 
have  a  right  of  appeal  to  the  Director.     Certainly  the  Direc- 
tor and  the  Secretary,   not  the  Court,  are   the  ones   to  whom 
appellants   should  go  to  ascertain  what  the  Secretary  earlier 
had  decided.      Instead,    this   suit  was   filed  just  a  little  more 
than  two  months  after  the  Manager's  response   to  their  demand. 


t 
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CONCLUSION 

For  the  foregoing  reasons,  it  is  submitted  that  the 

judgment  of  the  district  court  should  be  affirmed. 
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United  States  Attorney. 

Los  Angeles.   California.   90012. 

RICHARD  J.    DAUBER, 

Assistant  United  States  Attorney. 
Los  Angeles.   California.   90012. 

ROGER  P.   MARQUIS, 
GEORGE  R.   HYDE, 

Attorneys  r  DeparttnM^n^  of  .JufitjLce. 
Washington.  D.   C.   20530. 


MAY  1966. 
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I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in 
my  opinion,  the  foregoing  brief  is  in  full  compliance  with 
those  rules. 


GEORGE  R.  HYDE 
Attorney.  Department  of  Justice 
Washington.  D.  C.  20530. 
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Darrell  Zwaxg  and  Elodymae  Zwaistg, 
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vs. 

Stewart  L.  TJdall,  as  Secretaiy  of  the 

Interior    of    the    United    States    of 

America, 

Appellee. 


On  Appeal  from  the  United  States  District  Court 

for  the  Southern  District  of  California, 

Central  Division 

Honorable  E.  Avery  Crary,  Judge 


APPELLANTS'  REPLY  BRIEF 


SUMMARY  OF  ARGUMENT 

The  "action"  of  April  3,  1963,  was  a  nullity.  Since 
it  was  a  nullity  it  did  not  toll  the  limitation  period. 
Upon  the  expiration  of  the  limitation  period,  appel- 
lants were  and  are  entitled  to  patents.  Other  points 
raised  by  appellee  have  no  merit. 


ARGUMENT 
I.     THE  STATUTE  REQUIRED  A  HEARING. 

The  central  fact  in  this  case  is  that  the  so-called 
'action"  of  April  3,  1963,  was  taken  ex  parte,  with- 


out  prior  notice,  and  without  a  hearing.  The  appli- 
cable statute  required  a  hearing.  This  is  true  whether 
the  applicable  statute  is  43  C.F.R.  1852.2,  entitled 
''Government  contests",  or  whether  it  is  the  more 
general  Administrative  Procedure  Act  (5  U.S.C. 
§  1001,  et  seq.).  Adams  v.  Witmer,  271  F.  2d  29  (C.A. 
9,  1958)  ;  Stewart  v.  Penny,  238  F.  Supp.  821  (D.  Nev. 
1965).  It  is  recognized  by  appellee  in  his  decision  of 
February  3,  1965  (Exh.  E),  wherein  he  states  that 
factual  disputes  must  be  resolved  ''in  accordance 
with  the  Department's  contest  procedures". 


II.     THE  APRIL  3,  1963,  ACTION  WAS  A  NULLITY. 

In  the  famous  Morgan  case  Chief  Justice  Hughes 

wrote : 

"Nor  is  it  necessary  to  go  beyond  the  terms  of 
the  statute  in  order  to  consider  the  constitutional 
requirements  of  due  process  as  to  notice  and 
hearing.  For  the  statute  itself  demands  a  full 
hearing  and  the  [Secretary's]  order  is  void  if 
such  a  hearing  was  denied".  Morgan  v.  United 
States,  298  U.S.  468,  477,  479,  481,  56  S.  Ct.  906, 
80  L.  Ed.  1288  (1936). 

This  is  probably  as  far  as  it  is  necessary  to  go  to 
decide  this  case.  It  really  matters  little  whether  the 
label  used  is  "protest",  "contest"  or  something  else. 
What  is  void  is  void,  whether  for  the  purpose  of  43 
U.S.C.  §  1165,  or  for  any  other  purpose.  As  pointed 
out  in  one  of  the  late  Morgan  cases,  failure  to  afford 
the  opportunity  for  a  hearing  is  more  than  a  pro- 
cedural irregularity.    It  is  a  vital  defect.  Morgan  v.  ! 


United  States,  304  U.S.  1,  14,  22,  58  S.  Ct.  773,  82 
L.  Ed.  1129  (1937). 

Consideration  of  the  broader  concept  of  due  process 
leads  to  the  same  result.  Cameron  v.  United  States, 
252  U.S.  450,  459-460,  40  S.  Ct.  410,  412  (1920)  ;  Best 
V.  Humboldt  Placer  Mming  Co.,  371  U.S.  334,  337,  83 
S.  Ct.  379,  9  L.  Ed.  2d  350  (1963) ;  Adams  v.  Witmer, 
supra. 


m.     THE  RUOTIING  OF  43  U.S.C.  §  1165  WAS  NOT  TOLLED. 

43  U.S.C.  §  1165  is  a  statute  of  limitation.  Statutes 
of  limitation  are  not  tolled  by  action  which  is  a  nul- 
lity! Lillihridge  v.  Riley,  316  F.  2d  232,  233  (C.A.  5, 
1963). 

The  basic  question  to  be  answered  in  determining, 
whether,  under  a  given  set  of  facts,  a  statute  of  limi- 
tation is  to  be  tolled,  is  one  of  legislative  intent 
whether  the  right  shall  be  enforceable  after  the  pre- 
scribed time.  Bimiett  v.  New  York  Central  Railroad 
Co.,  380  U.S.  424,  426,  85  S.  Ct.  1050  (1965).  The  leg- 
islative intent  is  clear  here:  The  lapse  of  two  years 
after  the  issuance  of  the  receipt  will  bar  a  contest  or 
protest  based  on  any  charge  whatsover.  Payne  v. 
Newton,  255  U.S.  438,  41  S.  Ct.  368,  65  L.  Ed.  720 
(1920). 


IV.   THERE  WAS  NO  ADMINISTRATIVE  REMEDY  TO  EXHAUST. 

As  has  been  pointed  out,  the  April  3,  1963,  action 
was  a  nullity.  43  C.F.R.  §  1862.6  plainly  states  that 
the  purpose  of  43  U.S.C.  §  1165  is  to  "transfer  from 


the  land  oJB&cers  to  the  regular  judicial  tribunals  the 
authority  to  deal  with  any  subsequent  controversy 
over  the  validity  of  the  entry,  as  would  be  the  case  if 
the  patent  were  issued  in  the  absence  of  the  statute". 


V.  OTHER  POINTS  RAISED  BY  APPELLEE  LACK  MERIT. 

Appellee's  statement  that  he  has  been  charged  by 
Congress  with  the  responsibility  for  the  administra- 
tion and  disposition  of  public  lands  is  true,  but  the 
generality  does  not  apply  to  the  facts  of  this  case. 

Appellee  arg-ues  in  several  places  that  the  action 
of  April  3,  1963,  was  a  "protest"  within  the  meaning 
of  43  U.S.C.  §  1165.  The  action  was  null  and  void. 
In  any  event  43  C.F.R.  1852.1-2,  cited  by  appellee 
(Br.  18),  does  not  support  appellee's  argument.  43 
C.F.R.  1852.1-2  is  a  subdi\dsion  of  43  C.F.R.  1852.1. 
43  C.F.R.  1852.1  is  entitled  ^'Private  contests  and  pro- 
tests". It  refers  to  ''objection  ...  to  any  action  pro- 
posed to  be  taken  in  any  proceeding  before  the 
Bureau".  The  April  3,  1963,  action  was  not  an  ob- 
jection to  action  proposed  to  be  taken  in  a  proceeding 
before  the  Bureau.  It  was  (or  rather,  purported  to  be) 
the  action  itself. 

In  support  of  his  "protest"  argument,  appellee 
quotes  in  part  (Br.  15-16)  from  Lane  v.  Hoglimd,  244 
U.S.  174,  37  S.  Ct.  615,  61  L.  Ed.  1066  (1917).  It  is 
readily  apparent,  however,  that  the  Rules  of  Practice 
referred  to  in  the  quotation  from  Lane  (Br.  16)  are 
not  the  same  as  the  current  Public  Administrative 
Procedures  set  out  in  43  C.F.R.  Group  1800.  Lane  was 
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decided  21  years  before  the  enactment  of  the  Code  of 
Federal  Regulations,  and  when  the  C.F.R.  was  enacted 
the  Administrative  Pi'ocedure  Act  (5  U.S.C.  §  1001, 
et  seq.)  was  still  a  gleam  in  its  mother's  eye. 

What  Lane  does  stand  for  is  that  judicial  inquiry 
is  not  only  proper  in  this  area,  but  as  well  often 
necessary  to  correct  palpable  administrative  abuse. 

Appellee  also  mentions  the  Land  Office  decision  of 
May  8,  1962  (Br.  18;  Exh.  A).  The  reason  for  men- 
tioning it  is  obscure.  It  was  reversed  on  October  10, 
1962,  was  of  no  further  moment,  and  is  not  one  of  the 
issues  set  forth  in  the  Pre-Trial  Order  (R.  20). 

Appellee  seemingly  overlooks  the  point  that  even  if 
the  April  3,  1963,  action  was  a  ''contest  or  protest" 
within  the  meaning  of  43  U.S.C.  §  1165,  it  was  set 
aside  on  February  3,  1965,  and  on  February  4,  1965, 
more  than  two  years  after  the  issuance  of  the  receipt, 
the  entries  stood  unchallenged.  They  stand  unchal- 
lenged today. 


VI.    APPELLEE  EASILY  COULD  HAVE  PREVENTED  THE 
RUNNING  OF  43  U.S.C.  §  1165. 

All  appellee  had  to  do  to  prevent  the  running  of  the 
limitation  period  was  to  follow  the  law  and  the  regu- 
lations. That  he  chose  not  to  is  certainly  no  fault  of 
appellants.  As  stated  in  O'Boyle  v.  Coe,  155  F.  Supp. 
581,  584  (W.D.  Mo.  1957)  : 

"The  administrative  discretion,  however,  is  not 
unlimited  or  mibridled.  It  must  be  a  soimd  legal 
discretion.    Whether    a    dispensation    should    be 
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granted  is  not  a  matter  of  grace,  but  must  be  de- 
termined on  soimd  legal  principles.  In  a  demo- 
cratic society  the  acts  of  government  officials  are 
not  based  on  grace  but  on  established  principles 
of  law". 

See  also,  Anglo-Canadian  Shipping  Co.,  Ltd.  v.  Fed- 
eral Maritime  Comm.,  310  F.  2d  606,  613  (C.A.  9, 
1962). 


CONCLUSION 

Appellants  are  entitled  to  patents  for  their  entries. 

Dated,  Coalinga,  California, 
June  20,  1966. 

Frame  &  Courtney, 
By  Ted  R.  Frame, 

Attorneys  for  Appellants. 
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I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  \rith  those  rules. 

Ted  R.  Frame, 
Attorney  for  Appellants. 
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Kent-Reese  Enterprises,  Inc.,  Raymond 
Douglass  and  Robert  Reese, 

Appellants, 

vs.  y 

Walter  Hempy,  Trustee  of  Big  Boy 

Markets,  Inc.,  Bankrupt, 

Appellee. 


APPELLANTS'  OPENING  BRIEF 


JURISDICTION  OF  PROCEEDINGS 
Sections  1331  and  1334  of  Title  28  of  the  United 
States  Code  are  the  basis  for  the  jurisdiction  of  the 
U.  S.  District  Coiu't,  Northern  District  of  California, 
Southera  Division,  in  which  this  case  originated. 

This  appellate  case  being  an  appeal  from  that 
Court  and  relating  to  the  subject  matter  described 
below,  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit  properly  has  jurisdiction  of  this  ap- 
peal mider  the  provisions  of  Title  28  of  the  United 
States  Codes,  §  1291  and  §  1294. 

This  jurisdiction  is  supported:  (I)  By  the  allega- 
tions of  the  COMPLAINT  (Tr.  pp.  1-4)  which  state 


(a)  That  riaiiitiff  IIEMPY's  Bankrupt  (i.e.,  BIG 
BOY  MARKETS,  INC.)  filed  a  volimtaiy  jjankniptcy 
petition  in  the  U.  S.  District  Court,  Northern  Dis- 
trict of  California,  Southern  Division,  on  October  19, 
1960,  and  was  adjudged  to  be  bankrupt  liy  that  Court 
(Tr.  p.  7) ;  (b)  That  Plaintiff  was  the  Trustee,  in 
said  bankruptcj^,  duly  appointed  (Tr.  p.  2)  ;  (c)  That 
said  Bankrupt  was  a  California  Coiporation,  and  (d) 
That  Plaintiff  claimed  a  fraudulent  transfer  of  prop- 
erty of  the  alleged  value  of  $41,000  as  a  violation 
under  Bankruptcy  Act  sections  67e  and  70e  (Tr. 
pp.  1-3;  paragTaphs  I,  VIII,  XII)  ;  and  by  (II)  The 
admissions  of  the  ANSWER  (Tr.  pp.  5,  6)  which 
admitted  .jurisdictional  allegations  but  denied  the 
other  matters. 


STATEMENT  OF  THE  CASE 

As  was  concisely  and  comprehensively  reviewed 
and  well  stated  by  the  Trial  Judge  in  his  Findings 
of  Fact  (Tr.  pp.  7-11)  and  as  Appellants  will  en- 
deavor to  summarize  with  emphasis  on  the  principal 
issue,  this  case  involves  the  legal  effect  of  the  guar- 
antee agTeement  dated  November  1,  1959  (Tr,  pp. 
8a,  9)  made  by  and  with  the  Bankrupt  at  that  time 
when  Bankrupt  was  solvent  and  operating  two  suiter 
markets  at  Santa  Rosa,  California.  In  each  of  these 
markets,  Ai^pellant  KENT-REESE  ENTER- 
PRISES, INC.  (hereinafter  called  ^'KENT- 
REESE")  was  an  independent  entity  operating,  as  a 
tenant,  the  off'-sale  liquor  business  (Tr.  p.  2,  Find- 
ings 5). 


Bankrupt  thou  owed  Appellants  DOUGLASS  and 
liEESE  $30,700  (Tr.  pp.  8a,  9;  Findings  6,  7,  8) 
whieli  money  had  been  deposited  by  them  with  tlie 
Bankrupt  in  hate  1958  and  early  1959  for  the  purchase 
of  preferred  stock  of  Bankrupt.  Bankrupt  had  been 
miable  to  obtain  the  prerequisite  authorization  from 
the  State  of  California  to  permit  issuance  of  such 
stock.  After  depositing  this  stock-purchase  money 
for  that  purpose,  they  had  later  pemiitted  Bankrupt 
to  use  those  fimds  in  its  business  upon  a  temporary 
demand-loan  basis. 

In  the  latter  part  of  1959,  Bankrupt  wanted  to  con- 
tinue having  the  use  of  this  money  while  it  continued 
to  seek  authorization  for  the  preferred  stock  issu- 
ance. Appellants  DOUGLASS  and  REESE  were 
unwilling  to  forego  their  right  to  its  return  unless 
Appellant  KENT-REESE  would  guarantee  to  them 
that  KENT-REESE  would  repay  that  money  to  them 
if  Bankrupt  should  fail  to  pay  them.  (Tr.  j)p.  8a,  9; 
Findings  6,  7,  8.)  At  that  time  Appellant  KENT- 
REESE  owed  Bankrupt  a.  balance  exceeding  $30,700 
on  a  $54,000  promissory  note  and  it  was  willing  to 
guarantee  such  repayment  upon  condition  that  Bank- 
rupt would  grant  KENT-REESE  the  right  to  apply 
against  said  promissory  note  balance  any  sums  which 
it  became  responsible  thereunder  to  pay  to  Appel- 
ants  DOUGLASS  and  REESE  (Tr.  pp.  8a,  9;  Find- 
ings 7,  8). 

This  three-way  arrangement  had  been  orally  agreed 
upon  between  the  parties  and  thereafter  was  reduced 
to  writing  by  the  November  1,  1959,  written  guaran- 
tee contract  (EXHIBIT  15  at  the  trial)  which  is  the 


principal  document  involved  in  these  proceedings  (Tr. 
pp.  3-4;  Findings  1,  8). 

After  said  agreement,  Bankrupt's  eiforts  to  obtain 
authorization  for  issuance  of  preferred  stock  were  un- 
successful and  the  $30,700  continued  to  l)e  owing  to 
Appellants  DOUGLASS  and  REESE. 

About  one  year  after  the  written  guarantee  agree- 
ment, Bankiiipt  filed  its  petition  in  bankruptcy  (Tr. 
p.  10;  Findings  10,  11)  and  Appellants  DOUGLASS 
and  REESE  made  demand  upon  Appellant  KENT- 
REESE  for  their  money.  They  did  not  file  claims  in 
bankruptcy  stating  that  they  felt  they  w-ere  secured 
creditors  through  the  guarantee.  Appellant  KENT- 
REESE  subsequently  paid  them  for  the  accoimt  of 
the  Bankrupt  on  the  basis  of  said  guarantee  and 
refused  to  pay  the  promissory  note  balance  of 
$31,000  to  the  Trustee  in  Bankruptcy.  It  leased  its 
actions  upon  the  guarantee  contract  and  its  right  to 
offset  against  the  unpaid  promissory  note  balance  the 
amounts  so  paid  to  Appellants  DOUGLASS  and 
REESE  who  received  those  payments  (Tr.  pp.  10,  11 ; 
Findings  11,  12)  and  also  have  refused  to  deliver  this 
money  to  the  Trustee. 


SPECIFICATION  OF  ERRORS 
I.  Appellants  particularly  except  to  and  specify 
as  erroneous  the  Conchisions  of  Lmv  set  forth  as  Con- 
clusions numbered  (2)  (starting  after  its  first  sen- 
tence) and  (3),  (4),  (6),  (7)  and  (9).  (Tr.  pp. 
11-13)   and  the  judgment  in  its  entirety. 


The  essence  of  the  appeal  and  of  the  error  speci- 
fied (as  is  also  set  forth  in  ''STATEMENT  OF 
POINTS  ON  WHICH  APPELLANTS  INTEND 
TO  RELY  ON  APPEAL"  attached  to  the  transci'i])t 
which  wonld  be  pp.  24  and  25,  as  added)  is  that  the 
Nov.  1,  1.9o9,  guarantee  agreement  did,  in  fact  and 
in  law,  effect  a  present  and  effective  transfer  at  that 
time — and  not  a  transfer  imi)uted  to  "immediately 
prior  to  filing-  in  bankrnptcy,"  as  was  concluded  by 
the  Trial  Judge. 


ARGUMENT  OF  CASE  AND  LAW 

The  applicable  laws  of  two  fields  appear  to  affect 
the  making-  of  a  correct  decision  on  this  determinative 
point  and  question:  Did  the  November  1,  1959,  guar- 
antee agreement  effect  a  transfer  of  an  asset  or  of  an 
interest  in  an  asset,  by  the  then-solvent  Bankrupt  on 
that  date? 

(1)  The  first  and  basic  relevant  field  of  law  is 
the  California  State  law,  i.e. :  Under  California  law 
is  such  a  guarantee,  or  pledge  of  an  account  receivable 
in  the  possession  of  the  pledgee,  operative  and  effec- 
tive to  transfer  to  the  party  guaranteed,  or  the 
pledgee,  immediately  an  interest  in  the  subject 
asset  ? 

The  California  courts  have  constantly  recog-nized 
that  a  guarantee  is,  ])y  its  ver}^  nature,  conditioned 
upon  the  occurrence  of  a  possible  or  contingent  future 
I  event  but  that  the  guarantee  becomes  a  recognized 
and  existing-  contract  obligation  as  of  the  date  of  its 
execution. 


As  stated  in  tlie  siuiimary  of  California  law  in  46 
CaLJur.2d  at  page  244  nnder  the  subject  "Suretyship 
and  Guaranty",  §  35,  in  which  encyclopedia  it  is  ear- 
lier discussed  that  California  treats  guaranty  and 
surety  contracts  similarly,  it  is  stated: 

^'The  liability  on  a  suretyship  obligation  com- 
mences with  the  giving  of  the  undertaking 
though  it  is  unenforceable  luitil  the  principal  ob- 
ligation matures." 

Cited  on  this  point  particularly  are  Lambert  v.  Hcos- 
kell  (18-89)  80  Cal.  611,  22  Pac.  327  and  First  Na^ 
tional  Bank  v.  Consolidated  Lumber  Company  (1911) 
16  Cal.App.  267,  116  Pac.  608. 

In  the  Lambert  v.  Haskell  case  concerning  the  in- 
terpretation of  a  surety  agreement  to  be  effective 
u])on  the  continuation  of  a  temporaiy  inj miction,  the 
Court  stated  (pp.  617,  618),  that  ".  .  .  in  interpreting 
the  terms  of  a  contract  of  suretyshiiJ  the  same  niles 
are  to  be  observed  as  in  the  case  of  other  contracts", 
citing  Ci^dl  Code  §  2837  and  further  stating : 

"One  of  these  rules  is  that  a  contract  must  be 
interpreted  so  as  to  make  it  operative  and  capable 
of  being  carried  into  effect,  if  it  can  be  done 
mthout  violating  the  intention  of  the  parties. 
(Civil  Code  §1643.)" 

More  directly  to  the  point,  in  First  National  Bank 
V.  Consolidated  Etc.,  the  defendant  corporation  had 
sold  plaintiff  a  promissory  note  and  defendant  cor- 
poration and  stockholders  too  guaranteed  its  future 
payment  with  the  words:  "For  value  received,  we 
hereby  guarantee  the  payment  of  the  within  note  at 


maturity  .  .  ."  (i.e.,  al)oiit  six  months  al'tev  assign- 
ment). The  defendants  ])leaded  the  defense  of  the 
tliree-year  limitation  of  actions.  The  Court  stated 
(pp.  268,  269) : 

"It  is  quite  ti'ue  that  the  liability  incurred  In^ 
the  New])ort  Lumber  Company  was  not  enforce- 
able until  the  maturity  of  the  note  and  default 
made  by  the  makers  thereof.  It  cannot  be  said. 
however,  that  the  liability  was  not  created  until 
such  time.  liability  does  not  depend  for  its  ex- 
istence upon  the  fact  that  it  is  immediately  en- 
forceable. It  may  exist  without  the  right  of 
immediate  enforcement.  (White  v.  Green,  56 
Iowa  176,  74  N.W.  928;  Hinit  v.  Ward,  99  Cal. 
()12,  37  Am.St.Rep.  87,  34  Pac.  335.)  In  the 
latter  case  it  is  stated,  'A  liability  may  be  abso- 
lute or  contingent;  it  mav  l3e  conditional  or  lim- 
ited ;  it  may  be  presently  enforceable  by  action  or 
there  may  be  time  given  for  its  performance;  of 
whatever  its  character,  it  is  created  by  the  con- 
siunmation  of  the  contract,  act,  or  omission  by 
which  the  liability  is  incurred.'  Under  the  terms 
of  the  contract,  the  liability  incurred  by  the  New- 
port Lumber  Company  was  absolute,  although  the 
right  of  the  plaintiif  to  enforce  such  liability  de- 
pended upon  a  contingenc}^,  namely:  the  default 
of  the  makers  of  the  note;  but  this  fact  did  not 
render  the  liability  contingent.  There  is  a  marked 
distinction  between  a  contingent  liability  and  the 
right  contingent  upon  the  happening  of  an  event 
to  enforce  an  existing  lial)ility.  In  the  one  case, 
there  is  no  liability  until  the  happening  of  the 
event,  the  occurrence  of  which  creates  the  lia- 
bility, while  in  the  other  a  liability  exists,  ])ut 
the  right  to   enforce   it   depends  upon  the  con- 
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tingency.  Here  there  was  an  existing-  indebted- 
ness in  a  sum  specified  in  the  note  which  the 
makers  promised  to  pay  to  the  holder  thereof. 
By  its  contract  of  guaranty  the  corporation 
agTeed  that  it  would  pay  this  indebtedness  w^hen 
the  note  was  due,  if  the  makers  of  the  note  failed 
to  pay  it.  It  follows,  we  think,  that  the  liability 
was  created  on  August  31,  1905,  at  a  tune  when 
the  corporation  by  contract  obligated  itself  to 
make  the  payment.  If  this  be  true,  the  cause  of 
the  action  to  enforce  defendant's  statutory  lia- 
bility as  a  stockholder  of  the  Newport  Lumber 
Company  was  banned  in  three  years  from  said 
date." 

This  is  still  the  California  law  on  this  point,  un- 
changed by  the  statutory  elimination  (in  1939)  of  the 
difference  between  guarantee  and  surety  contracts. 

(2)  The  second  field  is  the  federal  law  of  the 
Bankruptcy  Act  which  applies  to  the  extent  that  it 
sets  up  the  standards  or  characteristics  for  the 
claimed  offense:  the  fraudulent  transfer — which  the 
Trial  Court  in  this  case  only  fomid  to  be  fraudulent 
because  the  transfer  was  imputed,  technically,  to  have 
incurred  at  a  fictitious  time,  "immediately  prior  to 
bankruptcy"  rather  than  on  or  before  November  1, 
1959. 

Granting  that  under  California  law  the  guarantee 
contract  (w^hicli  in  this  case  was  even  more  enforce- 
able because  the  Bankrupt's  $31,000  promissory  ac- 
coimt  receivable  asset  was  in  the  possession  of  the 
recipient  of  the  Bankrupt's  guarantee,  KENT- 
REESE)  was  innnediately  operative  and  effective  to 


give  KENT-REESE  the  benefit  of  that  guarantee 
should  the  condition  stated  therein  later  occnr,  then 
this  guarantee  contract  was  immediately  a  fullj^  effec- 
tive ''transfer"  imder  the  Bankruptcy  Act  and  was 
not  operative  and  effective  at  a  fictitious,  imputed 
future  date. 

The  express  provisions  of  the  Bankruptcy  Act  de- 
fining a  "transfer"  in  the  applicable  parts  thereof 
(Title  11,  Chapter  1  entitled  "Definitions/'  §  1  mider 
the  title,  "Meaning  of  Words  and  Phrases",  sul^sec- 
tion  30)  read : 

"  (30)  'Transfer'  shall  include  the  sale  and  every 
other  and  different  mode,  direct  or  indirect,  of 
.  .  .  parting  with  property  or  with  an  interest 
therein  .  .  .  or  of  -fixing  a  lien  upon  property  or 
upon  an  interest  therein,  absolutely  or  condition- 
(illu,  vohmtarily  or  invohmtarily,  by  or  without 
judicial  proceedings,  as  a  conveyance  .  .  .,  pay- 
ment, pledge,  mortgage,  lien,  enciimh ranee ,  gift, 
securitij  or  otherwise;  the  retention  of  a  security 
title  to  property  delivered  to  a  debtor  shall  be 
deemed  a  transfer  suffered  by  such  debtor." 

Even  if  we  disregard  the  California  law  making  a 
i  guarantee  an  immediately-effective  contract  and  cre- 
ating mmiediately  an  oliligation  against  the  maker's 
assets  and  consider  only  the  express  wording  and  defi- 
i  nitions  quoted  above,  it  would  seem   clear  that  the 
!  November  1,  1959,  contract  (Tr.  i)p.  8a,  9;  Finding 
I  7)  effected  a  "transfer"  as  that  teiin  is  used  in  tlie 
Banlvruptcy  Act. 

H      The  written  contract  of  November  1,  1959  (Exlii])it 
15),    ex^Dressly    and    explicitlv    gave    to    Appellant 
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KENT-REESE,  and  to  Appellants  DOUGLASS  and 
REESE  as  the  third  party  beneficiaries  of  that  guar- 
antee, a  lien  upon  the  money  which  Appellant  KENT- 
REESE  owed  to  the  Bankmpt.  Appelhmt  KENT- 
REESE,  in  order  to  reimburse  itself  for  making  good 
its  guarantee  to  them,  had  the  right  to  oifset  against 
the  Bankrupt  the  amomit  of  its  obligations  to  DOUG- 
LASS and  REESE. 

By  express  terms  of  this  agreement,  on  the  date  of 
its  execution,  the  Bankrupt  certainly  parted  with 
an  interest  in  the  KENT-REESE  promissory  note 
obligation  to  the  Bankrupt,  and  fixed  a  lien  upon 
that  asset  in  the  hands  of  KENT-REESE  as  the  re- 
cipient of  the  Bankrupt's  contract  and  guarantee, 
even  though  the  lien  was  subject  to  future  conditions 
which  might  or  might  not  occur. 

Certainly  tJiis  contract  ol>ligation  effected  a  pledge 
and  the  giving  of  a  lien,  and  enciimhrance  or  se- 
curity, to  KENT-REESE. 

All  of  these  are  clearly  within  the  express  pro- 
visions of  the  Bankmj)tcy  Act  set  forth  above  and 
recognize  as  a  transfer  the  giving  of  rights  in  or 
control  over  the  asset  of  the  (later)  Bankrupt. 

(3)  Possibly  there  arose  in  the  mind  of  the  Trial 
Judge,  or  there  may  ai'ise  in  the  minds  of  the  Jus- 
tices of  the  Circuit  Court  of  Appeals  questions  such 
as:  Doesn't  this  recognition  of  such  an  immediate 
effect  to  a  guarantee  conditioned  on  a  future  con- 
tingency conflict  with  the  economic  realities  of 
business?  Or:  Tn  vi(nv  of  the  fact  that  the  guarantee- 
activating  conditions  actually  occurred  later  when  the 
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guarantor  was  insolvent,  isn't  the  recognition  of  the 
effectiveness  of  the  guarantee  agTeement  as  of  the 
date  of  its  execution  an  unrealistic  teclmicality  ? 

The  answers  to  both  questions  would  be  "no."  The 
presmnption  which  might  make  such  questions  seem 
equitable  or  reasonable  does  not  exist.  In  business  and 
in  accomiting  practices  concerning  businesses  when- 
ever an  asset  is  subjected  to  any  conditions  or  con- 
tingencies which  might  affect  its  future  liquidity,  or 
availability,  etc.,  they  are  immediately  recognized  a,s 
affecting  that  asset. 

If  we  look  to  authorities  in  the  accomiting  and 
auditing  fields  to  see  whether  or  not  the  creation  oJ' 
such  a  contingent  liability  is  recognized  by  account- 
ants and  auditors  as  affecting  assets  and  properties 
immediately  upon  the  creation  of  the  contingent  lia- 
bility, we  fijid  that  what  the  Bankiiiptcy  Act  recog- 
nizes as  a  "transfer"  at  the  time  it  is  made  is  also 
recognized  by  these  authorities  as  affecting  the  asset. 

In  "ACCOUNTING  FOR  LAWYERS"  bv  E. 
McGruder  Faris,  Jr.,  LL.M.,  Professor  of  Law  at 
Wake  Forest  College,  published  in  1964,  this  au- 
thority says  under  the  heading  "Contingent  Iial)iU- 
ties,"  page  347,  and  under  the  sub-title  "Presenting 
Contingent  Liabilities  by  Means  of  Accounting  En- 
tries" : 

"The  amount  of  a  contingent  liability  is  removed 
from  net  worth  pending  the  actual  outcome  of 
the  contingency." 

In  the  book  "BASIC  ACCOUNTING  PRIN- 
CIPLES" by  Earl  A.  Saliers,  Ph.D.  CPA,  Professor 
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of  Accounting  at  Louisiana  State  University,  co- 
authored  l)y  Arthur  W.  Holmes,  B.S.C.,  Assistant 
Professor  of  Accounting  at  the  University  of  Cincin- 
nati, imcler  the  heading,  "Analysis  of  Financial  State- 
ments," page  601,  they  state: 

"7.  Contingent  Liabilities. — Contingent  liabili- 
ties should  be  shown  somewhere  in  the  l^alance 
sheet,  or  indicated  by  means  of  foot  notes.  Per- 
haps the  most  common  ones  are  those  arising  in 
connection  mth  notes  receivable  discoimted,  ac- 
counts receivable  sold,  and  accommodation 
endorsements.  Contingent  liabilities  are  an  uncer- 
tain factor  on  the  balance  sheet,  but  liberal 
allowance  should  be  made  for  what  may  become 
a  direct  liability  of  the  business." 

One  of  the  leading  corporate  and  tax  loan  authors, 
Robert  H.  Montgomery,  CPA,  former  President  of 
the  American  Institute  of  Accountants  and  former 
Professor  of  Accomiting  at  Cohmibia  University,  in 
the  sixth  edition  (1940)  of  his  book,  "AUDITING 
THEORY  AND  PRACTICE"  at  page  122  under  the 
title  "Accounts  Sold  or  Pledged",  says: 

".  .  .  If  the  accounts  are  pledged  to  secure  loans, 
the  amount  of  the  accounts  pledged  should  be 
stated  in  the  description  of  the  assets  ..." 

Fui-ther,  under  the  title,  "Contingent  Liabilities," 
at  page  322,  discussing  what  matters  should  be  re- 
flected ))y  proper  accounting,  he  further  writes: 

"As  used  in  auditing  procedure,  the  term  *  con- 
tingent liabilities'  includes  (1)  primary  or  direct 
liabilities  which  after  date  of  the  balance  sheet 
(a)   are  determinable  in  amount  but  do  not  be- 
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come  enforceable  unless  some  future  event  oc- 
curs .  .  . 

''Primari/  LiahiHties:  Class  (2)  includes  second- 
ary or  indirect  liabilities  as  to  wliicli  no  obligation 
exists  unless  and  until  the  primary  obligor  de- 
faults, such  as:  (i)  ...  (ii)  indorsement  of  notes 
for  affiliated  or  subsidiary  concerns;  (iii)  accom- 
modation endorsement  of  accounts  receivable  oi' 
installment  obligations  when  the  transfer  attaches 
a  contiugent  liability;  (v)  .  .  ." 


CONCLUSION 
In  summary,  Ai^pellants  DOUGLASS  and 
REESE  in  late  1958  and  early  1959  deposited  funds 
with  Appellee's  Bankrupt  which  they  were  entitled 
to  have  returned  to  them  in  1959,  ui:)on  demand ;  how- 
ever, in  1959  at  the  request  of  the  Bankrupt  and 
solely  for  the  benefit  of  the  Bankrupt  at  a  time  when 
it  was  solvent,  Appellants  DOUGLASS  and  REESE 
agreed  to  forego  their  right  to  an  immediate  return 
of  their  money  but  only  in  consideration  of  the  guar- 
antee arrangements  of  the  guarantee  contract  which 
is  the  subject  of  this  appeal  and  the  key  to  the  correct 
decision  (Tr.  pp.  8a,  9;  Findings  7,  8). 

On  the  date  of  that  contract,  November  1,  1959, 
Appellant  KENT-REESE  committed  itself  to  its  ob- 
ligations to  DOUGLASS  and  REESE  but  it  only 
undei-took  these  obligations  to  them  in  consideration 
of  and  in  reliance  upon  its  contract  right,  should  the 
conditions  set  forth  in  the  agreement  occur,  to  offset 
against  the  BankruiJt  whatever  amomit  the  Bankrupt 
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might  have  failed  to  pay  on  its  obligations  to  DOUG- 
LASS and  REESE,  oi¥setting  such  amoimts  against 
the  money  which  it  (KENT-REESE)  owed  to  the 
(then  solvent)  Bankrupt. 

Under  California  law  and  mider  the  express  defi- 
nition of  a  "transfer"  by  the  Bankruptcy  Act,  this 
transaction  was  a  legitimate  business  arrangement  for 
the  benefit  of  the  (then  solvent)  Bankrupt  and  cre- 
ated contingent  security  lien  rights  which  w^ere  op- 
erative and  effective  as  of  the  date  of  the  signing  of 
that  contract. 

This  transaction  was  a  legitimate  and  proper  busi- 
ness type  of  transaction  to  aid  the  (then  solvent) 
Bankrupt  and  was  accomplished  by  legal,  proper  and 
business-like  means.  The  contract  rights  created, 
although  contingent,  were  of  a  type  occurring  fre- 
quently in  business  and  which  accomitants  and 
auditors  recognize  as  inmiediately  affecting  the  assets 
involved. 

To  brand  this  transaction,  which  was  helpful  to  the 
Bankrupt  as  a  "fraudulent  transfer"  imputed  to  be 
effective  at  a  later  date  through  an  improperly- 
applied  legal  fiction  is  mijust  and  an  improper 
decision  by  the  Trial  Court  in  that  regard. 

At  a  time  when  Appellee's  Banki'upt  was  solvent 
and  oj^erating  two  large  markets.  Appellant  KENT- 
REESE  incuii-ed  its  obligations  to  DOUGLASS 
and  REESE,  which  are  contract  obligations  which 
it  must  honor  and  from  which  it  cannot  escape  by 
reason  of  any  legal  fiction  imputing  to  its  side  of  this 
three-way  contract  any  fraud  or  illegality. 
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Under  a  proper  application  ol"  the  State  law  aiul 
Banknii)tey  Act  provisions  to  the  facts  of  this  case, 
neither  could  the  Bankrupt  escape  honoring  the  cor- 
olhiry  pledg'e  and  contract  obligations  it  made  to 
KENT-REESE  by  its  pai-t  in  the  guarantee  contract. 

In  justice  to  the  other  contracting  parties,  the  Aj)- 
pellants,  the  Bankrupt  should  be  held  to  honor  its 
contract  validly  entered  into  at  a  time  when  it  was 
solvent  and  ))enefited  therefrom. 

Dated,  Oakland,  California, 
July  12,  1966. 

Respectfully  sulDmitted, 

C.  Wadsworth  White, 
Attorney  for  AppeUaiits. 
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United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Keistt-Reese  Enterprises,  Inc.,  Raymond 
Douglass  and  Robert  Reese, 

Appellants, 

vs. 

Walter  Hempy,  Trustee  of  Big-  Boy 

Markets,  Inc.,  Bankrupt, 

Appellee. 


APPELLEE'S  REPLY  BRIEF 


I  JURISDICTION 

Jurisdiction  is  admitted  by  Appellants  and  lias  been 
1  at  all  stages  of  the  proceedings.  See  Title  28  of  the 

United  States   Code,   Sections   1291,   1294,   1331   and 

1334. 


STATEMENT  OF  THE  CASE 

This  is  an  appeal  hy  the  defendants  from  a  judg- 
ment by  the  District  Court  declaring  that  certain 
transactions  between  the  bankrupt,  Big  Boy  Markets, 
Inc.,  the  controlling  directors,  Raymond  Douglass  and 
Robert  Reese,  and  another  corporation  controlled  by 
}  the   same   two   individuals,   Kent-Reese   Enterprises, 


Inc.,  were  preferential  transfers  in  violation  of  the 
provisions  of  Section  60  of  the  Bankrupcy  Act. 

The  Court  indicated  that  the  applicable  law  is  au- 
thoritatively explained  in  the  decision  of  Aulick  v. 
Largent  (1961)  295  Fed.  2d  41.  That  decision  is  not 
discussed  or  mentioned  in  appellant's  opening  brief. 

The  controversy  stems  from  a  document,  introduced 
as  Exhibit  15  in  these  proceedings,  entitled  "Receipt 
for  Sum  Deposited  for  Purchase  of  P'ref erred  Stock; 
Guarantee  of  Repayment  by  Interested  Corporation; 
and  Provisions  for  Transfer  of  Credits,  etc."  This 
document  was  drafted  by  C.  Wadsworth  White,  Esq., 
attorney  for  appellants  herein,  and  attorney  for  all 
interested  parties  at  the  time  of  the  transactions  in 
question. 

Appellee  supports  the  trial  court's  findings  that: 

1.  All  elements  of  a  voidable  preference  are 
present. 

2.  The  transfer  of  the  promissory  note  (which  was 
the  obligation  of  Kent-Reese  to  the  bankrupt)  to  de- 
fendants Reese  and  Douglass  took  place  immediately 
prior  to  the  filing  of  the  petition  in  bankruptcy,  thus 
creating  a  voidable  preference  within  four  months  of 
the  filing  of  the  petition  in  bankruptcy,  despite  the 
earlier  date  of  the  puiported  guaranty  agreement. 

3.  The  transfer  was  thus  fraudulent  against  credi- 
tors and  voidable  by  appellee. 

The  appellants'  apparent  claim  that  the  giiaranty 
agreement  created  an  earlier  security  or  ''lien"  (more 
than  four  months  prior  to  the  filing  of  the  petition  in 


bankruptcy)  is  refuted  by  the  absence  of  perfection 
under  applicable  state  law. 

The  only  real  question  is  the  date  of  the  transfer  of 
the  promissory  note  (and  the  rights  thereunder)  for 
the  purpose  of  determining  whether  a  voidable  prefer- 
ence was  effected.  The  trial  court  found  that  the 
actual  date  of  the  transfer  was  immediately  prior  to 
the  filing  of  the  petition  in  bankruptcy  and  the  find- 
ings of  fact,  which  are  unchallenged,  support  that 
result  as  does  the  applicable  case  law. 

The  interpretation  of  the  pertinent  document,  in 
regard  to  any  ambiguity  therein,  should  and  must  be 
against  the  existing  factual  background.  The  two  cor- 
porations were,  in  all  respects,  controlled  by  the  in- 
dividual appellants,  Raymond  Douglass  and  Robert 
Reese,  who  had  the  ability  to  arrange  the  corporate 
affairs  in  any  way  they  chose.  The  ambiguous  agree- 
ment and  the  other  dealings  were  created  by  them  at 
their  pleasure  and,  therefore,  in  case  of  doubt,  should 
be  constinied  against  them. 


STATEMENT  OP  FACTS 
Appellants,  in  their  Specification  of  Errors  (appel- 
lants' opening  brief,  pages  4-5),  do  not  set  forth  as 
erroneous  any  of  the  findings  of  fact  of  the  trial 
court;  thus  the  findings  of  fact  as  set  forth  by  the 
trial  court  should  be  accepted  as  true  and  correct  for 
the  purposes  of  this  appeal. 

We  do  not  feel  that  the  Statement  of  the  Case,  set 
forth  by  appellants  on  pages  2-5   of  their  opening 


brief,  is  completely  consistent  with  the  facts  as  de- 
veloped by  the  record  or  as  found  by  the  court. 
Therefore,  the  appellee  adopts  the  findings  of  fact  as 
set  forth  by  the  District  Court  without  variation 
therefrom. 


ARGUMENT  OF  CASE  AND  LAW 

PAYMENT    BY    KENT-REESE    CONSTITUTED    A    PREFERENCE 
VOIDABLE  UNDER  SECTION  60  OF  THE  BANKRUPTCY  ACT. 

A.  All  elements  of  a  preference  are  present;  transfer  had  not 
been  perfected  prior  to  bankruptcy  since  other  creditors  still 
had  rights. 

The  elements  of  a  preference  are  as  follows:  "a 
debtor  (1)  making  or  suffering  a  transfer  of  his  prop- 
erty, (2)  to  or  for  the  benefit  of  a  creditor,  (3)  for 
or  on  account  of  an  antecedent  debt  [resulting  in  a 
depletion  of  the  estate],  (4)  while  insolvent,  and 
(5)  within  four  months  of  banki'uptcy  or  of  the  orig- 
inal petition  under  Chapters  X,  XI,  XII,  or  XIII  of 
the  Act,  (6)  the  effect  of  which  transfer  mil  be  to 
enable  the  creditor  to  obtain  a  greater  percentage  of 
his  debt  than  some  other  creditor  of  the  same  class." 
(3  Collier  on  Bankruptcy,  pp.  758-9.) 

All  of  the  elements  of  the  preference  are  admitted 
by  Appellants  except  that  the  transfer  of  property  by 
the  bankrupt  was  made  within  four  months  of  bank- 
ruptcy. Appellants  contend  that  the  transfer  occurred 
earlier;  i.e.  element  niunber  (4)  has  been  disputed. 
Before  examining  this  crucial  point,  let  us  examine 
the  authority  relied  upon  by  the  court. 


The  present  factual  situation  is  strikingly  similar 
to  the  situation  considered  by  the  Court  of  Appeals 
in  the  case  of  AuUck  v.  Largent  (4  Cir.)  295  Fed.  2d 
41  (1961).  In  that  ease  the  bankrupt  was  indebted 
to  Aulick  on  a  pre-existing  unsecured  indebtedness. 
Aulick  was  called  upon  to  make  good  on  this  indebted- 
ness. Following  negotiation,  it  was  agTeed  that  Aulick 
would  accept  the  bankrupt's  personal  note  if  endorsed 
by  a  third  party,  Lemley. 

Lemley  agreed  to  endorse  the  note  if  he  was  given 
certain  corporate  stock  to  secure  his  liability  as  an 
endorser.  The  security  was  given  and  the  stock  was 
pledged. 

Bankruptcy  followed  within  four  months.  Aulick 
recovered  from  Lemley  on  his  guarantee. 

The  trustee  in  bankruptcy  sued  Aulick  to  recover 
the  value  of  the  stock  on  the  theory  that  the  pledge 
constituted  a  voidable  preference  in  favor  of  Aulick. 
Judgment  was  entered  in  favor  of  the  trustee  and 
was  affiniied  as  against  Aulick  upon  appeal. 

In  both  the  Aulick  case  and  the  present  case,  all 
j  parties  were  aware  of  insolvency  at  the  time  of  the 
I  transfer  and  insolvency  existed  without  doubt.  In 
both  cases  the  transfer  was  on  account  of  an  antece- 
dent indebtedness.  In  each  case,  the  transfer  was  to 
I  a  third  party  to  secure  a  gaiarantee  of  the  payment  of 
;  the  preexisting  indebtedness. 

The  only  difference  l)etween  the  Aulick  case  and 

r 

i  the  present  case  is  the  date  of  the  pledge.    In  the 
Aulick  case  the  pledge  occurred  within  four  months 
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of  bankruptcy.  In  the  present  case  the  purported 
guaranty  agi*eement  was  executed  more  than  four 
months  prior  to  bankruptcy,  hut  was  never  perfected 
as  required  by  State  law. 

Bankruptcy  Act  Section  60a (2)  de&ies  perfection 
for  the  purpose  of  determining  whether  a  preference 
has  l>een  made.  That  section  provides : 

*'a  transfer  of  property  other  than  real  prop- 
erty shall  be  deemed  to  have  been  made  or  suf- 
fered at  the  time  when  it  became  so  far  perfected 
that  no  subsquent  lien  upon  such  property  ob- 
tainable by  legal  or  equitable  proceedings  on  a 
simple  contract  could  become  superior  to  the 
rights  of  the  transferee." 

When  a  transfer  has  not  been  so  perfected,  Section 
60a(2)  of  the  Bankruptcy  Act  provides: 

''If  any  transfer  of  real  property  is  not  so  per- 
fected against  a  bona  fide  purchase,  or  if  any 
transfer  of  other  property  is  not  so  perfected 
against  such  liens  by  legal  or  equitable  proceed- 
ings prior  to  the  filing  of  a  petition  initiating  a 
proceeding  under  this  Act,  it  shall  he  deemed  to 
have  heen  made  immediately  hefore  the  filing  of 
the  petition."  (Emphasis  added.) 

All  of  Appellants'  discussion  as  to  guarantees  and 
suretyship  is  meaningless.  The  question  is  whether 
the  creditors'  rights  of  Douglass  and  Reese  had  been 
perfected  at  some  period  prior  to  the  four-month 
period  which  would  preclude  a  bona-fide  purchaser  or! 
creditor  from  acquiring  superior  rights  in  the  prop- 
erty transferred  by  the  bankrupt.  This  is  the  final 
question  presented  in  In  Re  Quaker  City  Sheet  Metal 
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Co.,  129  Fed.  2d  894  (1942)  and  In  Be  Ktmfman,  142 
Fed.  Siipp.  759  (1956).  In  those  two  cases  under 
Pennsylvania  and  Kentucky  law,  respectively,  it  was 
found  that  the  purchaser  or  creditor  could  have  ac- 
quired superior  rights. 

In  the  instant  case  in  effect  a  promissory  note  was 
returned,  cancelled  or  set  off  as  consideration  for 
payment  of  the  full  amount  due  two  creditors,  Doug- 
lass and  Reese,  who  obtained  thereby  a  preference  over 
other  creditors.  That  it  was  a  third-party  beneficiary 
contract  is  of  no  moment.  Pennington  v.  Legg,  183 
Fed.  Supp.  884  (1960)  and  AivUck  v.  Largent,  supra. 

The  funds  due  on  the  j)romissory  note  as  they  be- 
came payable  could  be  garnisheed  by  a  creditor,  Wal- 
ters V.  Bank  of  America,  9  Cal.  2d  46,  69  Pac.  2d  839 
(1937),  and  a  set-off  can  not  be  invoked  to  defeat 
this  right.  At  page  57  the  court  said: 

To  allow  the  garnishee  to  claim  his  right  of  set- 
off to  defeat  the  claim  of  the  creditor  .  .  .  would 
result  in  an  imwarranted  interference  with  the 
rights  of  other  creditors  of  defendant.  Its  (gar- 
nishee's) liability  is  not  detennined  by  an  agree- 
ment between  itself  and  the  judgment  de1>tor  as 
to  the  application  of  the  fmid,  l)ut  by  the  law 
which  defines  its  liability  as  such  garnishee.  .  .  . 

The  promissory  note  itself  in  the  hands  of  Big  Boy 
Markets  could  have  been  attached  or  sold  until  can- 
'celled  or  surrendered.  In  Hecht  v.  Smith,  183  Cal. 
App.  2d  723  (1960),  the  court  said,  on  page  726: 

A  negotiabk^  promissoiy  note  is  something  more 
than  mere  e\idence  of  indebtedness.  It  is  property 
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which  can  be  subject  of  manual  delivery.  .  .  .  may 
be  here  attached,  in  a  proper  case.  ...  It  [such  a 
note]  ''is  a  promissory  note,  negotiable  in  form, 
which  passes  in  the  commercial  world  l>y  indorse- 
ment and  delivery  and  is  subject  to  sale.  . 


>> 


If  the  note  had  been  sold  or  attached  prior  to  in- 
solvency neither  the  guaranty  nor  a  subsequent  right 
of  set-off  would  have  matured. 

Thus  the  bona  fide  purchaser  or  creditor  could  have 
gained  superior  rights  to  the  two  creditors  prior  to  the 
insolvency  and  within  the  four-month  period. 


B.    Date  of  transfer  of  funds  or  credit  controls  and  not  date 
of  surety  agreement. 

The  District  Court  has  found  that  the  alleged  agree- 
ment of  November  1,  1959, 

"did  not  effectuate  a  present  assignment  or  trans- 
fer of  said  promissory  note  concurrently  with  the 
execution  of  said  agreement,  and  any  such  trans- 
fer is  deemed  by  law  to  have  been  made  im- 
mediately before  the  filing  of  the  petition  in 
bankruptcy."  (Findings  and  Opinion,  page  6, 
lines  28-32.) 


This  promissory  note  constituted  the  Kent-Reese 
obligation  to  Big  Boy,  the  bankrupt.  According  to 
the  District  Court's  findings,  the  transfer  of  the  obli- 
gation from  Big  Boy  to  defendants  Reese  and  Doug- 
lass then  took  place  at  that  time — immediately  prior 
to  filing  the  petition  in  bankruptcy.  Actual  payment, 
of  course,  came  some  time  later. 
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Thus  the  assignment  at  that  time  was  a  voidaljle 
preference  and  a  fraudulent  transfer  under  the  Bank- 
ruptcy Act.  (Findings  and  Opinion,  page  7,  lines  16- 
18.)  This  is  a  correct  finding  under  applicable  law. 

The  date  of  the  agreement  of  indemnity,  guaranty 
or  surety  is  not  controlling,  but  the  date  upon  which 
the  funds  were  transferred  or  the  credit  actually 
given  does  control.  A  somewhat  analogous  case  is 
Davis  V.  WooJf,  147  Fed.  2d  629  (1945),  which  reads, 
on  page  632: 

[T]he  rule,  for  which  there  is  ample  authority, 
that  if  propei-ty  is  transferred  to  a  surety  after 
he  has  become  boimd  upon  liis  guaranty,  in  order 
to  indemnify  him  from  loss  and  the  principal  is 
insolvent  at  the  time  of  the  transfer,  it  is  a  pref- 
erential transfer  and  may  be  recovered  by  the 
trustee  in  bankruptcy  of  the  principal  imder  §  60, 
sub.  a,  of  the  Bankruptcy  Act,  11  USCA  §  96, 
sub.  a,  if  the  other  conditions  therein  prescribed 
for  a  recoverable  preference  concur.  .  .  . 

It  is  equally  true  that  if  a  surety  pays  or  pro- 
vides funds  for  the  payment  of  a  debt  and  the 
principal  transfers  property  to  the  surety  to  in- 
demnify or  reimburse  him,  this  is  a  preference  of 
the  surety  in  the  event  of  the  principal's  bank- 
ruptcy and  the  existence  of  the  other  conditions 
which  are  declared  by  the  Bankruptcy  Act  to 
constitute  a  preference,  [citations]  In  such  case 
the  estate  of  the  bankrupt  is  not  enhanced  in  the 
least  by  the  money  advanced  by  the  surety  at  the 
time  of  the  transfer  because  the  surety  receives 
property  equal  to  the  value  of  the  money  ad- 
vanced and  the  only  pui-pose  and  effect  of  the 
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transaction  is  to  substitute  the  surety  as  a  prin- 
cipal creditor  for  the  amount  of  the  debt. 

It  was  in  the  bankruptcy  petition  itself  (which 
Douglass  helped  prepare)  that  the  decision  is  revealed 
to  treat  the  guaranty  as  coming  into  effect  by  not  list- 
ing either  the  note  as  an  asset  or  the  claims  of  Doug- 
lass and  Reese  for  the  amoimts  j^reviously  advanced. 
Kent-Reese  later  paid  the  amomits  represented  by 
judgment  herein  to  Douglass  and  Reese. 

In  Wilson  Brothers  v.  NeUon,  183  U.S.  191,  46  L. 
Ed.  147  (1901),  the  agTcement  (power  of  attorney 
to  take  judgment  at  any  time)  was  13  years  old,  but 
was  acted  upon  within  the  four-month  restriction,  and 
was  declared  a  preference  and  against  Congressional 
intent. 

The  question  of  creating  secret  liens  is  discussed  in 
In  Re  Qimker  City  Sheet  Metal  Co.,  supra,  at  page 
896: 

[T]lie  piu'pose  of  Section  60,  sul).  a,  as  amended 
'by  the  Chandler  Act  of  1938,  was  to  strike  down 
secret  liens  even  though  given  for  a  present  con- 
sideration. 

Next,  In  Re  Kaufman,  supra,  treats  of  equitable 
liens  on  page  760 : 

[I]n  1950  Congress  amended  Section  60  of  the 
Bankruptcy  Act  and  it  now  pro^^des  that  the 
recognition  of  equitable  liens  would  be  denied 
where  available  means  of  perfecting  a  legal  lien 
have  not  been  employed. 
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As  previously  mentioned,  Kent-Reese  made  no 
claim  for  the  amounts  which  it  had  to  pay  Douglass 
and  Reese.  In  a  surety  bond  case  the  United  States 
Supreme  Court  barred  such  collection.  American 
Surety  Co.  v.  SampseJl,  327  U.S.  269,  90  L.  Ed.  663 
(1946). 

The  date  of  the  transfer  which  would  create  a 
preference — namely,  the  treatment  of  the  promissory 
note  as  fully  set  off  by  the  amoimt  due  to  Douglass 
and  Reese — is  clearly  within  the  four-month  x^eriod 
prior  to  the  petition. 

C.  There  was  no  immediate  transfer  of  possession,  on  Novem- 
ber 1,  1959,  as  required  under  state  law;  the  transfer  is 
therefore  voidable  as  a  fraudulent  conveyance. 

California  Civil  Code  Section  3440,  as  of  November 
1,  1959,  the  date  of  the  pertinent  agreement,  provided 
as  follows : 

''Every  transfer  of  personal  property  and  every 
lien  on  personal  property  made  by  a  person 
having  at  the  time  the  possession  or  control  of 
the  property,  and  not  accompanied  by  an  im- 
mediate delivery  followed  by  an  actual  and 
continued  change  of  possession  of  the  things 
transferred,  is  conclusivelif  presumed  fraudulent 
and  void  as  against  the  transferor's  creditors 
while  he  remains  in  possession  and  the  successors 
in  interest  of  those  creditors,  and  as  against  any 
person  on  whom  the  transferor's  estate  devolves 
in  trust  for  the  benefit  of  others  than  the  trans- 
feror and  as  against  purchasers  or  enciunbrancers 
in  good  faith  subsequent  to  the  transfer. 

Exceptions.  This  section  shall  not  apply  to  any 
of  the  following: 
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(c)     Mortgages  allowed  hy  law,  and  contracts  of 
bottomry  or  respondentia. 

.    .     ."   (emphasis  added) 

The  bankrupt  had  possession  of  the  promissory  note 
at  all  times.  There  was  no  immediate  transfer  of  pos- 
session. 

Section  3440  holds  that  the  transfer  is  a  fraudulent 
conveyance,  void  as  to  creditors,  unless  it  is  a  mort- 
gage. 

D.    Assuming,  arguendo,  that  the  transfer  gave  rise  to  a  mort- 
gage,  the  mortgage  is  void. 

California  Civil  Code  Section  2957  pro^ddes  that 
an  unrecorded  chattel  mortgage  is  ''void  as  against 
creditors  of  the  mortgagor."  (Civil  Code  Section  2957 
subd.  4.)  The  mortgage  is  also  void  if  not  acknowl- 
edged or  proved  and  certified  in  the  same  manner 
required  of  a  deed  of  real  property.  (Civil  Code  Sec- 
tion 2957  subd.  1.)  The  mortgage  is  also  void  imless 
it  is  clearly  marked  "apart  from  and  preceding  all 
other  terms  of  the  mortgage,  to  be  a  mortgage  of 
crops  and  chattels,  or  either."  (Civil  Code  Section 
2957,  subd.  5.)* 


•§2957.    Essential  elements;  recording;  re-recordation. 

A  mortgage  of  personal  property  or  crops  is  void  as  against 
creditors  of  the  mortgagor  and  subsequent  purchasers  and  en- 
cumbrancers of  the  property  in  good  faith  and  for  value,  unless; 

1.  It  is  acknowledged,  or  proved  and  certified,  in  like  manner 
as  grants  of  real  property; 

4.  The  mortgage,  if  of  personal  property  other  than  crops 
growing  or  to  be  grown  or  animate  personal  property,  is  re- 
corded in  the  office  of  the  recorder  of  the  county  where  the 
property  mortgaged  is  located  at  the  time  the  mortgage  is  exe- 
cuted, and  also  in  the  county  to  which  such  property  is  there- 
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From  the  said  agreement,  it  clearly  appears : 

(1)  The  document  is  unrecorded. 

(2)  The  docimient  was  not  acknowledged  as  re- 
quired of  deeds  in  California. 

(3)  The    document   is    not    entitled    at   the    top, 
** Mortgage  of  Chattels." 

Thus,  if  the  dociunent  is  a  mortgage  of  chattels,  it 
is  void. 


CONCLUSION 

j  The  only  question  at  issue — at  the  time  of  giving  a 
i  preference  to  appellants  which  would  create  a  void- 
;  able  preference  constituting  a  transfer  fraudulent 
■  against  creditors — is  settled  in  favor  of  appellee 
I  trustee  in  banki'uptcy  on  several  grounds : 

1      1.     The  rights  of  the  appellants  were  not  perfected 
1  against  other  creditors  until  immediately  prior  to  the 
filing  of  the  petition  in  bankruptcy  within  the  statu- 
'  tory  four-month  period ; 

2.  The  transfer  of  actual  credits  did  not  take  place 
until  immediately  before  the  filing  of  the  petition  in 
bankruptcy  which  is  the  controlling  date  under  case 

:  after  removed,  and  also  in  the  county  where  the  mortgagor 
resides  at  the  time  the  mortgage  is  executed;  provided  that  in 

;  case  the  mortgagor  is  a  nonresident  of  this  State,  the  recordation 

'  of  the  mortgage  in  the  county  where  the  property  is  located  at 
the  time  the  mortgage  is  executed  and  also  in  the  county  to 
which  such  property  is  thereafter  removed  shall  constitute  com- 

;  plianee  with  the  provisions  of  this  section ; 

5.     Each  such  mortgage  is  clearly  entitled  on  the  face  thereof, 

'  apart  from  and  preceding  all  other  terms  of  the  mortgage,  to  be 

I  a  mortgage  of  crops  and  chattels,  or  either; 
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law  (and  the  actual  funds  were  not  transferred  until 
a  time  after  said  iDetition  had  been  filed) ; 

3.  The  transfer  of  the  rights  to  the  promissory- 
note  which  represented  the  obligation  to  the  bankrupt 
were  not  f)erfected  according  to  the  applicable  state 
law  prior  to  the  filing  of  the  petition  in  bankruptcy. 

Thus,  the  findings  and  opinion  of  the  District  Court 
in  favor  of  appellee  are  fully  substantiated. 

It  is  respectfully  submitted  that  the  decision  of  the 
District  Court  be  affirmed. 

Dated,  San  Francisco,  California, 
November  12,  1966. 

Respectfully  submitted, 
Gerald  N.  Hill, 
William  Kelly, 
Rothschild  &  Phelan, 
Attorneys  for  Appellee. 


Certificate  of  Counsel 

I  certify  that,  in  comiection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  that,  in  my  opinion,  the  foregoing  brief  is 
in  full  compliance  with  those  rules. 

William  Kelly, 
Attorney  for  Appellee. 
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No.  20,845 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Kjent-Reese  Enterprises,  Inc.,  Raymond 
Douglass  and  Robert  Reese, 

Appellafits, 

vs. 

Walter  Hempt,  Trustee  of  Big  Boy 

Markets,  Inc.,  Bankrupt, 

Appellee. 

APPELLANTS'  CLOSING  BRIEF 


The  essence  of  Appellants'  appeal  is  the  belief  that 
the  trial  court  erred  in  finding  that  the  Nov.  1,  1959 
agreement  (Exhibit  15)  did  not  effect  an  immediately - 
effective  ''transfer"  of  the  security  and  offset  rights 
set  forth  in  the  instrument. 


FACTS  SUPPORTING  APPELLANTS'  APPEAL. 

The  relevant  facts  supporting  the  case  of  Appel- 
lants and  compelling  the  conclusion  that  the  security 
rights  granted  to  Kent-Reese  Enterprises,  Inc.  (herein 
called  "Kent-Reese")  constituted  an  immediately- 
effective  "transfer"  under  the  Act  are  the  f ollomng : 


(a)  The  three-way  agreement  was  made  oii  Nov. 
1, 1959  when  Big  Boy  Markets,  Inc.  (herein  called 
"Big  Boy  Markets"),  was  solvent  and  in  full 
operation  of  its  several  super  markets.  (Tr.  p.  2, 
line  25  through  p.  3,  line  11). 

(b)  As  of  Nov.  1, 1959  the  individual  Appellants 
relinquished  their  right  to  the  immediate  cash 
repayment  of  their  $30,700  (Tr.  p.  8a,  line  4,  Item 
6  of  the  Findings  through  p.  9,  Item  8)  for  the 
purpose  of  benefitting  Big  Boy  Markets,  then 
solvent,  helping  that  corporation's  operating  cap- 
ital position  by  accepting  the  guarantee  of  Kent- 
Reese  rather  than  demanding  their  cash  (Tr.  p. 
9,  lines  30-32,  Item  8  of  Findings). 

(c)  As  of  Nov.  1,  1959  Appellant  Kent-Reese 
incurred  an  immediately  effective  contractual  obli- 
gation to  the  individual  Appellants  by  its  un- 
conditional guarantee  (Tr.  p.  9,  lines  8-10  and 
30-32).  It  then  agreed : 

''.  .  .  KENT-REESE  ENTERPRISES,  INC., 
hereby  guarantees  to  RAYMOND  DOUG- 
LASS and/or  JOAN  DOUGLASS  and/or 
ROBERT  REESE  the  pajTnent  in  full  by  BIG 
BOY  MARKETS,  INC.,  of  the  siuns  set  forth 
above"  (i.e.,  said  $30,700.) 

(d)  As  of  Nov.  1, 1959  the  then-solvent  Big  Boy 
Markets,  in  consideration  of  said  unconditional 
guarantee,  unconditionally  agreed: 

''.  . .  to  hold  KENT-REESE  ENTERPRISES, 
INC.,  free  and  harmless  from  any  loss  or  liabil- 
ity under  the  above  agreement  and  as  securit; 


therefor  does  hereby  g-vant  to  KENT-REESE 
ENTERPRISES,  INC.,  the  right  to  a  credit 
upon  its  PROMISSORY  NOTE  obligation. . . ." 

and  made  the  other  express  and  immediately- 
effective  contractual  arrangements  set  forth  in 
said  instrument  (Tr.  p.  9,  lines  11-16). 

(e)  Big  Boy  Markets  continued  in  business  for 
eleven  months  nineteen  days  after  this  agreement 
until  Oct.  19,  1960  when  Big  Boy  Markets  filed 
its  petition  in  bankruptcy  and  was  adjudicated  a 
bankrupt  (Tr.  p.  8,  lines  2-6). 

(f )  Appellant  Kent-Reese,  after  the  bankruptcy 
of  Big  Boy  Markets,  met  its  guarantee  obligations 
to  the  individual  Appellants  by  payment  of  the 
sums  guaranteed  and  it  offset  this  amomit  against 
the  balance  of  $31,000  then  remaining  unpaid 
on  its  $54,000  promissory  note  obligation  to  Big 
Boy  Markets  (Tr.  p.  10,  line  19  through  p.  11,  line 
1,  Items  11  and  12  of  Findings). 

'  Because  the  trial  court  decided  that  the  actions  and 
/  facts  did  not  result  in  a  transfer  effective  as  of  Nov. 
1 1,  1959,  the  court  applied  the  ruinous  (to  Appellants) 
!  legal  fiction  and  implication  that  ''such  transfer  is 
I  deemed  by  law  to  have  been  made  immediately  before 
I  the  filing  of  the  petition  in  bankruptcy"  (Tr.  p.  11, 
[lines  31  and  32).  From  this  fictional,  implied  time  of 
j  transfer  followed  the  conclusions  of  law  numbered  3, 
I  4,  6  and  9  (Tr.  pp.  12  and  13)  which  result  in  the 
technical  conclusions  of  law  and  judgment  that  Appel- 
lants were  guilty  of  a  transfer  as  of  Oct.  19,  1960 


which  made  them  guilty  of  a  fraud  and  subject  to  the 
trial  court's  inescapable  and  damning  judgment. 

The  injustice  resulting  from  this  error  of  the  trial 
court  in  applying  the  law  to  the  facts  is  obvious: 

(1)  The  individual  Appellants  who  relinquish 
their  rights  to  the  return  of  $30,700  on  Nov.  1, 
1959  acting  in  good  faith  and  for  the  benefit  of 
Big  Boy  Markets,  and 

( 2 )  Appellant  Kent-Reese,  the  corporation  which 
made  it  possible  for  the  Bankrupt  to  retain  the 
use  of  this  $30,700  as  part  of  its  operating  funds 
in  reliance  upon  the  security  granted  to  it  by  Big 
Boy  Markets  (i.e.,  through  the  right  of  offset 
against  money  owing  by  it  to  the  Bankrupt) 

are  by  the  trial  court's  decision  stigmatized  as  having 
worked  a  fraud  upon  the  corporation  they  helped. 

The  injustice  is,  further,  that  although  the  combined 
arrangement  and  concessions  of  the  Appellants  re- 
sulted in  Big  Boy  Markets  enjoying  and  having  the 
benefits  of  Appellants'  $30,700  as  additional  cash 
operating  funds  from  Nov.  1,  1959  forward,  by  the 
error  of  the  trial  court's  decision  the  Appellants  and 
particularly  Kent-Reese  would  be  denied  the  security 
upon  which  they  relied  before  acting  to  their  detri- 
ment to  accommodate  and  benefit  Big  Boy  Markets. 

We  call  the  appellate  court's  attention  to  the  fact 
that  these  sums  supplied  by  the  individual  Appellant 
and  guaranteed  and  paid  to  them  by  Kent-Reese  are 
all  "hard  dollars".  There  has  been  no  claim  by  Ap- 
pellants of  any  interest  or  any  other  compensation 


for  tlie  Banknipt's  use  of  said  $30,700  from  1958  and 
1959  (Tr.  p.  8a,  lines  4-11  and  p.  10,  lines  24-32;  Items 
6  and  12  of  Findings). 

There  should  possibly  be  some  greater  differenti- 
ation between  the  different  legal  situations  or  positions 
of  the  Appellants : 

(A)  Individual  Appellants  Douglass  and  Reese 
received  nothing  directly  from  the  Bankrupt. 
They  proceeded  to  seek  the  recoveiy  of  their 
$30,700  upon  the  unconditional  guarantee  by 
Kent-Reese  by  their  claim  for  payment  against 
Kent-Reese.  They  received  their  money  only  from 
Kent-Reese  on  the  basis  of  that  guarantee — they 
received  nothing  from  the  Bankrupt  (Tr.  p.  10, 
lines  24-32). 

(B)  Kent-Reese  prior  to  the  bankruptcy  re- 
duced its  $54,000  promissory  note  balance  pay- 
able to  Big  Boy  Markets  until  it  equaled  the 
approximate  balance  which  it  had  guaranteed  to 
the  individual  Appellants,  Douglass  and  Reese 
(Tr.  p.  10,  lines  14-23).  At  the  time  of  bank- 
ruptcy, Kent-Reese  then  refused  to  pay  the  re- 
maining loan  balance  (tvhich  constituted  its 
security  for  its  unconditional  guarantee)  basing 
its  right  of  offset  upon  the  Nov.  1,  1959  contract 
which  it  claims  was  full}^  effective  and  operative 
as  of  that  date  (Tr.  p.  10,  line  24  through  p.  11, 
line  5  and  Appellants'  Opening  Brief) . 


OPPOSITION  ARGUMENTS  OF  REPLY  BRIEF. 
In  the  Reply  Brief  the  rebuttal  of  our  authorities, 
ideas  and  arguments  rest  only  upon  the  narrow  issue 
and  contention  (see  p.  6  of  Reply  Brief)  that  the 
trial  court's  decision  was  correct  to  the  effect  that  the 
Nov.  1,  1959  transaction  did  not  then  effect  a  present 
transfer  of  security  rights  under  the  definitions  sec- 
tions 30  and  60a (2)  of  the  Act  because: 

(a)  The  Nov.  1,  1959  security  agreement  "was 
never  perfected  as  required  by  State  law",  and 

(b)  Unless  the  transfer  was  ".  .  .  so  perfected 
against  such  liens  .  .  .",  that  is,  against  liens  or 
rights  of  other  creditors  of  bona  fide  purchasers, 
then  "...  it  shall  be  deemed  to  have  been  made 
immediately  before  the  filing  of  the  petition." 

We  shall  address  this  Closing  Brief,  therefore,  to 
refuting  of  Appellee's  citations  and  arguments  made 
in  his  efforts  to  support  these  contentions. 


GUARANTY  AND  SECURITY-OFFSET  AGREEMENT  AND  RIGHTS 
THEREUNDER  WERE  PERFECTED  WHEN  EXECUTED  ON 
NOV.  1,  1959. 

Replying  to  Appellee's  contentions  (pp.  4  through 
13  of  Reply  Brief)  by  reference  to  those  same  letters 
and  subjects,  Appellants  respectfully  present  their 
closing  arguments,  etc.,  as  follows. 

(A)  Transfer  Was  Perfected  When  Contract  Was  Executed. 

The  Aulick  v.  Largent  (1961)  295  Fed.  2d  41  case 
cited  by  Appellee  relates  to  a  situation  involving  a 
transfer  actually  contracted  for  and  made  within  four 


months  of  filing  of  the  bankruptcy  i:)etition  and  made 
at  a  time  when  the  bankrupt  was  actually  already 
insolvent. 

This  case  is  therefore  irrelevant  to  the  case  at  bar 
where  Big  Boy  Markets  was  in  the  full  swing  of  oper- 
ating its  supermarkets  and  was  solvent  when  it  made 
the  Nov.  1,  1959  agreement  which  is  under  examina- 
tion here,  that  is,  where  it  made  the  security-offset 
agreement  eleven  months  and  nmeteen  days  prior 
to  the  bankruptcy  j)etition  filed  Oct.  19,  1960. 

Appellee  cites  In  re  Quaker  City  Sheet  Metal  Go. 
(1942)  129  Fed.  2d  894  and  hi  re  Kaitfmann  (1956) 
142  Fed.  Sup.  759  as  authority  for  the  proposition  that 
the  security  rights  of  Appellants  were  not  perfected 
because  other  parties  could  have  acquired  rights  su- 
perior to  those  of  Kent-Reese  as  against  its  rights  of 
offset  under  the  Nov.  1,  1959  contract. 

Neither  of  these  cases  appears  to  be  in  point. 

There  appears  to  be  no  question  but  that  the  guar- 
anty ivhich  Kent-Reese  made  to  the  individual  Appel- 
lants Douglass  and  Reese  was  absolute,  unconditional 
mid  fully  effective  on  Nov.  1, 1959.  That  is  not  an  issme 
in  this  case  but  illustrates  the  unmediate  effectiveness 
which  the  parties  intended  for  the  agreement. 

We  are,  therefore,  analyzing  only  the  question  as  to 
whether  or  }wt  the  security-offset  aspects  of  the  Nov. 
1, 1959  agreement  created,  a^  hettveen  Kent-Reese  and 
Big  Boy  Markets,  an  immediate  lien  and  offset  and 
security  rights  in  favor  of  Kent-Reese  which  became 
fixed,  enforceable  and  perfected  rights  as  of  that  date. 
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In  the  Quaker  City  Sheet  Metal  case  the  creditors 
whose  secured-claim  status  was  being  questioned  were 
creditors  who  had  made  loans  to  the  Bankrupt  within 
four  Tiionths  prior  to  fling  of  bankruptcy  and  who, 
within  that  four-months  critical  time  took  an  assign- 
ment of  contracts  and  of  accounts  receivable  arising 
from  those  contracts  as  collateral  security  for  these 
loans.  But  they  did  not  give  notice  of  those  assign- 
ments to  the  persons  owing  the  accounts  receivable  so 
assigned  as  required  by  state  law. 

In  this  case  the  appellate  court  reversed  the  trial 
court  (which  had  found  the  assignment  to  the  bank 
to  be  entitled  to  preference  as  a  secured  creditor)  and 
found,  instead,  that  because  these  creditors  had  not 
given  notices  of  the  assigmnent  to  the  debtors  of  the 
accoimts  assigned  they  had  not  perfected  the  assign- 
ments under  Pennsylvania  law.  The  majority  decision 
in  this  case  (there  was  a  strong  dissenting  opinion)  at 
page  896  shows  that  this  decision  rested  upon  (a)  the 
fact  that  the  assignments  were  executed  within  four 
months  of  bankruptcy  and  (b)  the  fact  that  no  notices 
of  the  assignments  were  given.  This  case  is  therefore 
irrelevant  as  authority  for  the  case  at  bar.  In  state- 
ments revealing  the  reasoning  of  the  court,  the  ma- 
jority opinion  stated : 

"There  remains  for  consideration  the  question 
whether  under  the  law  of  Pennsylvania  subse- 
quent bona  fide  assignees  or  attaching  creditors 
of  the  company  could  have  acquired  rights  to  the 
accounts  receivable  here  in  question  superior  to 
the  rights  of  the  bank  and  Dearden  under  their 
prior  assignments  in  view  of  the  fact  that  the 


latter  gave  no  notice  of  their  assignments  to  the 
persons  oAving  the  accounts. 

"The  trustee  urges  that  under  the  law  of  Pennsyl- 
vania a  subsequent  l3ona  fide  purchaser  of  the 
accounts  receivable  from  the  company  could  have 
acquired  rights  to  the  accounts  superior  to  those 
of  the  bank  and  Dearden  provided  only  that  he 
gave  notice  before  they  did.  In  support  of  this 
proposition  the  case  of  In  re  Phillips'  Estate  (No. 
3),  1903,  205  Pa.  515,  55  A.  213,  66  L.R.A.  760, 
97  Am.St.Rep.  746,  is  cited.  That  case  involved 
a  contest  between  successive  assigTiees  of  a  fimd 
in  the  hands  of  a  third  person.  The  court  found 
in  favor  of  the  subsequent  assignee,  adopting  the 
rule  that  (205  Pa.  at  page  524,  55  A.  at  page  216) 
'if  an  assignee  fails  to  give  notice  to  the  person 
holding  the  fund  assigned  to  him,  a  subsequent 
assignee,  without  notice  of  the  former  assignment, 
will,  upon  giving  notice  of  his  assignment,  acquire 
priority'.' 


r'    " 


The  Kaufnmnn  case  in  Kentucky  involved  an  unre- 
corded conditional  sales  contract  where  the  security 

;  to  the  (preferred)  creditor  was  perfected  under  Ken- 
tucky law  only  five  days  prior  to  the  adjudication  in 

.  bankruptcy. 

In  relevant  parts  of  this  decision  the  federal  court 
i  said  (at  page  760)  on  the  relevant  issues  which  dis- 
[  tinguish  this  case  from  the  case  at  bar : 
•  "However,  in  1950  Congress  amended  Section  60 
I  of  the  Bankruptcy  Act  and  it  now  provides  that 
the  recognition  of  equitable  liens  would  be  denied 
where  available  means  of  perfecting  a  legal  lien 
have  not  been  employed.  Section  60,  sub.a(6)  of 
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the  Bankruptcy  Act,  11  U.S.C.A.,  §  96,  sub.a(6), 
Republic  National  Bank  of  Dallas  v.  Vial,  5  Cir., 
1956,  232  F.  2d  785. 

''[1-4]  In  Kentucky  a  conditional  sales  contract 
must  be  recorded  to  be  perfected  as  against  sub- 
sequent lien  creditors,  KRS  382.270." 

Under  California  law  there  are  no  requirements  of 
recordation  relative  to  the  transfers  of  promissory 
notes  whether  they  be  non-negotiable  or  negotiable. 
None  of  Appellee's  cited  cases  related  to  promissory 
notes.  They  related  to  accounts  receivable  and  con- 
ditional sales  contracts  in  states  having  special  laws 
relative  to  the  prerequisites  of  perfecting  such  trans- 
fers. 

In  the  case  at  har  there  were  both  notice  and  pos- 
session in  the  pledgee  of  the  promissory  note  insofar 
as  the  officers  of  both  corporations  which  were  signa- 
tories to  the  promissory  note  and,  later,  to  the  se- 
curity-offset agreement  were  the  same  persons  and 
both  of  these  corporations  had  the  same  president 
(Apx3ellant  Douglass  was  president  and  a  director 
of  both  corporations)  and  Ax)j)ellant  Reese  was  an 
officer  (secretary-treasurer  of  Big  Boy  Markets  and 
vice  president  of  Kent-Reese  and  a  director  of  both 
corporations)  and  between  them  said  officers  owned 
seventy-five  (75%)  percent  of  the  stock  of  both  cor- 
porations and  participated  in  these  transactions  (Tr. 
p.  8,  lines  11-24;  Items  3  and  4  of  Findings). 

Appellee  next  cites  Walters  v.  Bank  of  Amenca 
(1937)  9  Cal.  2d  46,  69  Pac.  2d  839  for  the  proposi- 
tion that  the  offset  rights  of  Kent-Reese  could  not  be 
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invoked  to  defeat  a  garnishment  and  quoting  an  in- 
complete portion  of  the  case  report  misleadingiy. 

The  facts  of  this  case  were  that  a  garnishment  was 
levied  against  a  bank  account  of  the  debtor.  The 
debtor  owed  money  to  defendant  Bank  of  America 
and  the  bank,  therefore,  had  a  right  of  offset.  Had  it 
exercised  that  right  of  offset,  no  lawsuit  would  have 
been  justified.  Instead,  however,  defendmit  hank  did 
not  offset  the  funds  in  its  control  against  the  debtor's 
obligations  to  the  bank  after  notice  of  garnislmient  but 
allowed  the  debtor  to  have  the  full  benefit  of  its  de- 
posited money  to  satisfy  drafts  and  obligations  to 
other  persons. 

The  alleged  quotation  "cited"  or  "quoted"  by  Ap- 
;  pellee  at  page  7  of  Appellee's  Reply  Brief  nowhere 
'  appears  on  that  page  and  the  omission  on  the  second 
line  of  the  "quotation"  printed  in  Appellee's  Reply 
Brief  entirely  changes  the  sense.   On  page  57  of  this 
I  California  Supreme  Court  Report  the  actual  and  exact 
quotations  of  the  first  two  paragraphs  are  as  follows, 
the   second  being  the   exact   quotation   nearest  that 
'  printed  in  Appellee's  Reply  Brief  and  indicating  by 
i  asterisks  the  omission  therefrom  which  changes  the 
i  meaning  of  the  portion  "quoted"  in  said  Reply  Brief : 
'         "The  case  of  Prudential  Loan  &  Trust  Co.  v. 
Metzler,  supra,  likewise  involved  the  right  of  set- 
off of  a  garnishee  bank  of  a  debt  due  from  its 
depositor.  We  find  the  follo^v^ng  stated:  'The  bank 
had  the  right  to  apply  the  funds  in  its  hands  at 
the  time  of  the  garnishment,  l)elonging  to  Metzler, 
to  the  payment  of  a  debt  due  from  the  latter  to 
it  .  .  .  But  it  had  no  right  to  pay  such  funds  to 
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the  order  of  Metzler  during-  the  garnishment  pro- 
ceedings and  such  payment  was  at  the  risk  of  the 
Bank  ...  As  between  the  attaching  creditor  and 
the  judgment  debtor  the  garnishee  should  occupy 
a  disinterested  position,  and  hold  the  money  or 
property  garnished  until  the  matter  is  adjudi- 
cated or  the  attachment  is  discharged.  (Citing  au- 
thorities.) The  bank  waived  the  privilege  of  ap- 
plying the  funds  upon  Metzler's  notes  by  paying 
him  the  same  during  the  pendency  of  the  garnish- 
ment proceedings.  By  so  doing  it  clearly  indi- 
cated that  there  was  no  intention  on  its  part 
to  do  so.  .  .  .' 

"To  allow  the  garnishee  to  claim  his  right  of  set- 
off to  defeat  the  claim  of  the  creditor,  *  *  *  and 
then  to  permit  him  to  pay  the  fund  in  contro- 
versy to  the  defendant  *  *  *^  would  result  in  an 
unwarranted  interference  with  the  rights  of  other 
creditors  of  the  defendant.  (Trottier  v.  Foley, 
supra.)" 

At  page  56  of  this  case  the  California  Supreme 
Court  cited  with  approval  the  Illinois  Appellate  Court 
case  of  Ohergfell  v.  Booth,  218  111.  App.  492  and  said: 

"The  court  stated:  'While  the  garnishee,  under 
the  provisions  of  the  statute,  has  the  right,  upon 
being  notified  of  garnishment  proceedings,  to 
adjust  any  demands  it  may  have  against  the  judg- 
ment debtor,  it  cannot  enter  into  any  new 
agreements  with  the  debtor  involving  money  or 
property  which  it  holds  to  secure  the  debt,  which 
agreements  may  operate  to  the  detriment  of  the 
attaching  creditor  .  .  .  Inasmuch  as  the  garnishee 
chose  to  enter  into  this  new  arrangement  with  the 
judgment  debtor,  after  it  had  been  served  with 
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process  in  this  case  and  had  filed  its  answer  as 
above  set  forth  and  had  thus  jDostponed  its  use  or 
right  to  use  the  collateral  [deposit]  in  bringing 
about  the  payment  of  the  indebtedness,  and  con- 
tinued to  hold  such  collateral,  we  are  of  the 
opinion  that  the  trial  court  did  not  err  in  enter- 
ing judgment  against  the  garnishee  for  the 
amount  of  the  deposit.'  In  other  words,  inasmuch 
as  the  amount  of  the  deposit  was  not  actually 
applied  in  payment  of  the  debt,  but  was  continued 
to  be  held  by  the  bank  as  the  property  and  for 
the  benefit  of  the  debtor,  it  must  be  considered 
to  have  been  held  likewise  for  the  benefit  of  the 
attaching  creditor." 

1  This  case  also  is  then  inapplicable  to  the  case  at 
bar  because  in  that  case  the  bank  had  not  offset  the 
security  lien  which  it  had  against  the  funds  it  owed 
ito  the  garnisheed  debtor  but  had  released  the  funds 
jto  or  for  the  benefit  of  the  debtor,  waiving  its  se- 
'curity  lien  and  right  of  offset.  In  the  case  at  bar,  how- 
ever, Appellant  Kent-Reese  did  offset  against  the 
money  which  it  owed  to  Big  Boy  Markets  in  exact 
compliance  mth  the  provisions  of  the  Nov.  1,  1959 
contract  granting  it  the  security  of  the  right  of 
offset,  etc. 

j  This  right  of  offset  as  a  legally  enforceable  and 
proper  right  was  later  referred  to  with  approval  in 
the  case  of  Hanger  v.  Gates  (1954)  42  Cal.  2d  752, 
269  Pac.  2d  609  in  a  general  discussion  of  that  subject 
citing  the  Walters  case. 

i  Next  Appellee  cites  Heclit  v.  Smith  (1960)  183  Cal. 
lApp.  2d  723,  7  Cal.  Rptr.  209,  on  a  case  having  to  do 

1 
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witli  a  negotiable  promissory  note.  This  case  does  not 
support  Appellee's  contention,  primarily  because  the 
case  at  bar  does  not  concern  a  negotiable  promissory 
note  but,  rather,  a  non-negotialDle  promissory  note. 

The  trial  coui't  did  not  find  the  subject  promissory 
note  to  be  a  negotiable  instrmnent.  Counsel  for  Appel- 
lants will  endeavor  to  augment  the  record  by  a  copy 
of  the  promissory  note  of  May  1,  1959  (Exhibit  11) 
and  a  copy  of  Appellants'  "CLOSING  POST-TRIAL 
MEMORANDUM",  which  deals  at  length  specifically 
with  this  question. 

In  the  Hecht  case  the  question  before  the  court  was 
whether  or  not  to  dissolve  an  attachment  which  was 
levied  against  a  negotiable  promissory  note  owned 
by  defendant  which  was  in  the  possession  of  a  third 
party  (which  promissory  note  happened  to  be  a  prom- 
issory note  by  the  plaintiffs  to  defendant,  which  did 
not  alter  the  situation  or  decision).  There  was  no 
claim  by  the  defendant  or  the  third  party  holding  the 
negotiable  promissory  note  as  to  any  rights  of  offset 
or  security.  This  case  also  therefore  fails  to  be  rele- 
vant to  the  issue  in  the  case  at  bar. 


(B)    Date   of   Surety   AgTeement    Controls   Effective   Date   of 
Transfer. 

Under  this  part  of  the  Reply  Brief,  Appellee  cites 
Davis  V.  Woolf  (1945)  147  Fed.  2d  629.  However, 
this  is  a  case  which  turned  upon  the  fact  that  the 
corporation  involved  was  found  to  have  been  insolvent 
at  the  time  of  the  transfer. 
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The  law  is  not  disputed  by  Appellants  that  such  a 
transfer  would  be  a  preference  in  fraud  of  creditors 
if  made  at  a  time  when  the  corporation  was  insolvent 
and  within  four  months  of  the  date  of  filing  in  bank- 
ruptcy ;  however,  that  was  not  the  situation  in  the  case 
at  'bar. 

Appellants'  Opening  Brief  sets  forth  the  applicable 
law  requiring  a  corrected  finding  that  the  security- 
offset  contract  of  Nov.  1,  1959  between  Kent-Reese 
and  Big  Boy  Markets  was  effective  as  of  its  date  of 
execution  as  a  "transfer"  under  the  Act,  a  "transfer" 
effective,  operative  and  fully  enforceable  as  of  that 
date. 

'  (C)    The  Nov.  1,  1959  Transfer  Was  Not  Voidable  Under  Cali- 
j         fornia  Law. 

j  Appellee  cites  and  relies  upon  the  pro^dsions  of 
'California  Civil  Code  §  3440  to  claim  that  the  con- 
'tractual  creation  of  a  right  of  offset  and  the  creation 
^of  the  security  to  Kent-Reese  by  contract  on  Nov.  1, 
1959,  were  in  violation  of  this  statute. 

I  Section  3440  is  one  of  the  major  sections  under  the 
Uniform  Fraudulent  Conveyance  Act.  This  act  could 
iconceivably  cover  this  situation  if  it  were  not  for  the 
^express  exception  not  cited  by  Appellee  in  its  quota- 
tion from  Section  3440.  Section  3439.01  defines  a 
["conveyance"  under  this  act  as  including  such  an 
'assignment,  pledge,  creation  of  a  lien  or  encumbrance 
Ion  tangible  or  intangible  property,  but  provides,  in 
its  parts  essential  for  this  analysis : 

"Every  transfer  of  personal  property  and  every 
lien  on  personal  property  made  by  a  person  hav- 
I 
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ing  at  the  time  the  possession  or  control  of  the 
proiDerty,  and  not  accompanied  by  an  immediate 
delivery  followed  by  an  actual  and  continued 
change  of  possession  ...  is  conclusively  presumed 
fraudulent  and  void  as  against  the  transferer's 
creditors  ...  as  against  purchasers  or  encum- 
brancers in  good  faith  subsequent  to  the  trans- 
fer". 

As  the  very  first  exception  the  following  paragraph 
reads : 

"This  section  shall  not  apply  to  any  of  the  fol- 
lowing: (a)  Things  in  action  ..." 

First:  Appellee's  case  and  findings  are  devoid  of 
any  proof  or  finding  that  any  of  the  creditors  repre- 
sented by  the  Appellee  were  "purchasers  or  encum- 
brancers in  good  faith  subsequent  to  the  transfer." 

Second:  The  exception  of  "things  in  action"  exempts 
from  the  operation  of  this  "fraudulent  conveyances" 
statute  such  things  as  promissory  notes  and  similar 
choses  in  action  (a  synonym  for  "things  in  action"). 
This  act  is  intended  principally  to  cover  conmiercial 
transactions  relating  to  tangible  goods  and  merchan- 
dise and  for  this  reason  "things  in  action"  are  specifi- 
cally exempted  from  its  provisions. 

California  Civil  Code  §  953  defines  a  "thing  in 
action"  and  states:  "a  thing  in  action  is  a  right  to 
recover  money  or  other  personal  property  by  a  ju- 
dicial procedure." 

In  the  case  of  Marroquin  v.  Barrial  (1959)  174  Cal. 
App.  2d  540,  345  Pac.  2d  30  it  was  held  that  a  transfer 
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of  a  promissory  note  and  of  the  deed  of  trust  securing 
the  same  eveyi  where  the  debtor  retained  both  the 
promissory  note  and  the  trust  deed  (mthout  record- 
ing an  assignment  of  the  note  and/or  trust  deed)  was 
not  a  fraudulent  transfer  as  against  a  creditor  seeking 
to  garnishee  the  same. 

California  cases  have  found  "things  in  action"  to 
include  the  following  classes  of  property  similar  to 
promissory  notes: 

(a)  An  open,  current  and  mutual  account.  See 
Pedley  v.  Boyle  (1918)  177  Cal.  284,  170  Pac.  602; 

(b)  A  contract  of  guaranty.  See  Reios  v.  Mardis 
(1912)  18  Cal.  App.  276,  122  Pac.  1091; 

(c)  Bank  savings  pass  book.  See  In  re  Douglas 
Estate  (1961)  197  Cal.  App.  2d  258;  17  Cal. 
Rptr.  89 ; 

(d)  (Appellee's  discussion  relative  to  mort- 
gages.) 

Appellants  make  no  contention  that  this  Nov.  1, 
1959  security-offset  contract  created  any  mortgage  and 
no  discussion  of  this  subject  appears  to  be  necessary 
therefore. 
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CONCLUSION 

If  the  analysis  of  the  facts  and  law  as  set  forth  in 
Appellants'  Opening  Brief  is  correct,  as  we  believe  it 
to  be,  and  if  the  decision  of  the  trial  court  on  the 
critical  issue  of  the  effective  date  of  the  "transfer" 
is  in  error  as  we  believe  the  facts  and  the  law  dis- 
cussed in  this  Closing  Brief  further  affirmatively 
prove  (without  relying  for  this  conclusion  upon  the 
deficiencies  of  the  irrelevant  citations  of  the  Reply 
Brief)  we  respectfully  submit  that  the  decision  of  the 
trial  court  must  be  reversed  to  make  the  decision  ac- 
cord with  the  facts  of  the  case  and  the  applicable 
California  and  Bankruptcy  Act  laws  and  to  prevent  a 
grievous  injustice  in  both  stigmatizing  the  Appellants 
with  the  unmerited  charge  of  commercial  fraud  and 
the  ruinous  burden  of  a  monetary  judgment  unmerited 
by  their  conduct  in  endeavoring  to  assist  Big  Boy 
Markets  at  a  time  when  it  was  solvent  and  when  the 
assistance  of  the  Apj)ellants  benefitted  it  and  gave  it 
increased  cash  operating  fmids  at  the  expense  of  valu- 
able consideration  and  concession  by  both  of  them. 

Dated,  Oakland,  California, 
January  12, 1967. 

Respectfully  submitted, 

C.  Wadsworth  White, 

Attorney  for  Appellants. 
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OPINION  BELOW 
The  findings  of  fact  and  opinion  of  the  Tax  Court  (l-R.  79-127)' 
are  reported  at  45  T.C.  51. 

JURISDICTION 
The  petition  for  review  (l-R.  129-131)  involves  income  taxes  for 
the  taxable  year  I96I.  On  Fehruary  11,  I963,  the  Commissioner  of  Internal 
Revenue  mailed  to  taxpayers  notice  of  a  deficiency,  asserting  a  deficiency 
in  those  taxes  of  ^2Qh.kk.     (l-R.  18-21.)  Within  ninety  days  thereafter, 
on  or  about  March  5  or  March  7j  19^3 ,  taxpayers  filed  a  petition  with  the 

1/  "I-R."  references  are  to  Volume  one  of  the  record  on  appeal. 


Tax  Court  for  a  redetermination  of  that  deficiency  under  the  provisions 
of  Section  6213  of  the  Internal  Revenue  Code  of  195^.  (l-R.  1,  ^-17.) 
The  decision  of  the  Tax  Covirt  was  entered  on  October  20,  1965.  (l-R.  3> 
128.)  The  case  is  brought  to  this  Court  by  a  petition  for  review  filed 
January  13,  1966  (l-R.  129-131),  within  the  three-month  period  prescribed 
in  Section  7^83  of  the  Internal  Revenue  Code  of  195^.  Jurisdiction  is 
conferred  on  this  Court  by  Section  7^82  of  that  Code, 

QUESTION  PRESENTED 

Pacific  transferred  assets  used  in  the  conduct  of  telephone  business 
in  three  northwestern  states  to  a  new  corporation  (Northwest)  in  exchange 
for  the  latter 's  stock  and  a  $200,000,000  demand  note.  In  I96I,  Pacific 
distributed  to  its  shareholders  rights  (represented  by  treoisferable 
stock  purchase  warrants)  to  purchase  ^7^  of  the  Northwest  stock  at  a 
price  of  $l6  per  shaxe.  The  Northwest  stock  purchased  by  taxpayers, 
shareholders  of  Pacific,  had  a  fair  market  value  of  $26  per  sheure  on 
the  date  of  purchase.  The  stock  rights  had  been  issued  by  Pacific  on 
the  basis  of  one  right  for  each  share  of  Pacific  stock  held,  with  a 
total  of  six  rights  (plus  payment  of  $l6)  necesseuy  to  purchase  one  shs^re 
of  Northwest  stock,  ' 

The  question  presented  iss 

Whether  the  Tax  Covirt  erred  in  rejecting  the  Commissioner's 
determination  that  the  difference  between  the  purchase  price  ($l6) 
and  the  fair  market  value  of  the  Northwest  stock  ($26)  constituted  a 
taxable  dividend  to  taxpayers  rather  than  a  nontaxable  distribution 
under  Section  355  of  the  Internal  Revenue  Code  of  195^, 
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STATUTES  AND  REGUIATIONS  INVOLVED 

The  relevant  provisions  of  the  Internal  Revenue  Code  of  1954  and 
the  Treasury  Regulations  are  set  forth  in  Appendix  A,  infra. 

STATEMENT 

Dxiring  196I,  taxpayers  Oscar  E.  Baan  and  his  wife,  Evelyn  K.  Baan, 
owned  600  shau-es  of  the  common  stock  of  Pacific  Telephone  and  Telegraph 
Compajoy  (Pacific).  (l-R.  81.)  In  that  year,  teocpayers  received  60O 
stock  rights,  represented  by  transferable  stock  purchase  warrajits  issued 
by  Pacific,  entitling  them  to  purchase  one  share  of  the  common  stock  of 
Pacific  Northwest  Bell  Telephone  CompeuSy  (Northwest)  for  $l6  and  six 
stock  rights.  On  October  11,  I96I,  tsucpayers  exercised  those  stock 
rights  and,  in  consideration  for  $1,600,  received  256  shsu^es  of  Northwest 
stock.  The  fair  market  value  of  Northwest  common  on  October  5,  1961, 
was  $26  per  share.   (l-R.  99,  100.)  The  Comniissioner  detennined  that 
the  difference  between  the  fair  market  value  of  the  Northwest  stock 
received  and  the  $l6  per  share  paid  constituted  a  taxable  dividend. 
Taxpayers  contended  that  the  profit  realized  on  the  exercise  of  their 
stock  rights  was  not  subject  to  tax.  Resolution  of  that  question  turns 
on  whether  and  to  what  extent  Section  355  of  the  Internal  Revenue  Code 
of  195^  applies  to  the  transaction  between  Pacific  and  Northwest  and 
the  subsequent  distribution  of  stock  rights  by  Pacific. 

2/  The  instaint  case  was  consolidated  for  trial  with  the  case  of  Irving  ' 
and  Maurgeiret  Gordon.  The  Gordons  are  residents  of  New  York  and  a 
petition  for  review  with  respect  to  their  tax  liability  has  been 
filed  with  the  Court  of  Appeals  for  the  Second  Circuit. 


The  facts  surro\anding  the  transaction  between  Pacific  and  North- 
west and  the  subsequent  distribution  by  Pacific  of  stock  rights  through 
warrajits  are  not  in  dispute.  The  detailed  findings  of  the  Tax  Court 
axe  based  for  the  most  paxt  upon  stipulated  facts.  The  facts  materiaUL 
to  the  issues  on  review  may  be  summarized  briefly  as  follows: 

Prior  to  July  1,  I961,  Pacific,  a  California  corporation  furnished 
communication  services,  mainly  local  and  long-distajice  telephone  services, 
in  California,  Oregon,  Washington  ajid  Idaho,  Beginning  in  i960,  the 
California  and  non-California  businesses  of  Pacific  were  operated  in 
separate  divisions.  For  multiple  business  reasons,  the  management  euid 
shareholders  of  Pacific  decided  early  in  I96I  that  the  non-California 
businesses  should  be  handled  by  a  separate  corporation.  Accordingly, 
•/  on  March  27,  I96I,  Pacific  caused  the  organization  of  Northwest,  a 
Washington  corporation,  receiving  10,000  shares  of  common  stock  for 
$110,000  in  cash.   (l-R.  8I,  87-89,  9^.) 

As  of  June  30,  196I,  all  of  the  business  and  properties  of  Pacific 
in  Oregon,  Washington  and  Idaho  were  transferred  to  Northwest  in  exchange 
for  (1)  the  issuance  to  Pacific  by  Northwest  of  30,450,000  shares  of 
common  stock,  (2)  an  interest -bearing  demand  note  in  the  amount  of 
$200,000,000,  and  (3)  assumption  by  Northwest  of  certain  liabilities  of 
Pacific.  At1;the  close  of  business  on  June  30,  196I,  Pacific  ceased  all 
operations  in  Oregon,  Washington  and  Idaho,  and  Northwest  commenced 
operations  on  July  1,  1961.  (l-R.  95-96.) 

An  integral  part  of  the  original  plan  for  dividing  the  btisinesses 
of  Pacific  was  the  sale  of  Northwest  stock  to  the  shareholders  of  Pacific. 
Rights  were  to  be  issued  to  the  shareholders  of  Pacific  urtiich  would 


-  ?  - 
enable  them  to  purchase  stock  in  Northwest  at  a  price  to  be  set  by 
Pacific's  board  of  directors.  The  purpose  of  the  sale  was  to  provide 
Pacific  with  funds  for  its  future  operations  in  California.  (l-R,  92.) 

On  August  25,  1961,  Pacific's  board  of  directors  decided  that  the 
offering  price  of  Northwest  stock  to  the  shareholders  of  Pacific  should 
be  $16  per  share.   Pacific  shareholders  were  to  receive  one  trainsferable 
stock  purchase  warrant  for  each  share  of  Pacific  held,  with  six  rights 
plus  the  payment  of  $l6  required  to  obtain  one  share  of  Northwest  stock. 
Between  the  time  of  the  issuance  of  the  rights  (September  20,  I96I)  and 
the  deadline  for  their  exercise  (October  20,  I961),  the  fair  market 
value  of  Northwest  stock  was  no  less  than  $26  per  share.  (l-R,  100, 
101-102.) 

The  Northwest  stock  disposed  of  by  Pacific  in  the  above-described 
1961  offering  amounted  to  approximately  57^  of  the  total  number  of  North- 
west shfiu-es  held  by  Pacific.  It  had  been  plaiined  by  Pacific  from  the 
outset  that  the  remainder  would  be  held  for  disposition  at  a  later  time. 
The  remaining  43^  of  Northwest  common  held  by  Pacific  was  offered  to 
Pacific's  shareholders  on  June  12,  1963,  at  the  same  price  ($l6  per 
share),  the  principal  difference  being  that  eight  stock  rights  (instead 
of  six)  were  required.   (l-R.  98,  104-105.) 

As  a  result  of  the  196I  offering,  the  minority  shareholders  of 
Pacific  (or  their  assignees)  acquired  1,897,891  shares  of  Northwest 
common  stock.  The  bulk  of  the  total  of  17,M|6,031  shares  of  Northwest 
sold  by  Pacific  in  1961  was  acquired  by  American  Telephone  &  Telegraph 
Company  (American)  which  owned  approximately  90^  of  the  common  stock 
of  Pacific.  American  acquired  15,5^8, l^fO  shares  of  Northwest  conmon. 
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Pacific,  for  its  part,  received  for  the  stock  sold  in  I961  cash  in 
the  total  amotrnt  of  $279,136,^96.  (l-R.  85,  101.) 

As  of  December  31,  I96O,  Pacific  had  unappropriated  earned 
surplus  in  the  amount  of  $192,053,880.76.  As  of  December  31,  I961, 
Pacific  had  $176,935,190.15  of  unappropriated  earned  surplus. 
There  was  a  sufficient  dollar  amount  of  earnings  and  profits  of 
Pacific  in  1961  from  which  a  1961  dividend  cotild  have  been  paid 
by  Pacific  to  its  shareholders  to  cover  the  dollar  amounts  which 
the  Commissioner  contended  in  this  case  were  received  by  taxpayers 
and  other  shareholders  as  dividend  income.  (l-R.  8U. ) 

Subsequently,  on  June  12,  I963,  still  p\irsuant  to  the  original 
plan  for  dividing  the  businesses  of  Pacific,  the  remaining  k3%   of 
Northwest  common  was  offered  to  its  shareholders  on  the  basis  of 
eight  rights  and  payment  of  $l6  for  one  share  of  Northwest.  As 
a  result  of  the  1963  offering,  the  minority  shareholders  of  Pacific 
(or  their  assignees)  acquired  l,i<-l6,552  shares  of  Northwest  while 
American  acquired  ll,580,i+56  shares.  (l-R.  lOU-105.) 

On  the  consolidated  income  tax  return  filed  by  American  and 
its  subsidieuries  for  the  year  I961  (which  return  included  Pacific) 
no  gain  or  loss  was  reported  on  the  transaction  in  which  Pacific 
transferred  its  non-California  assets  to  Northwest.  Similarly,  no 
gain  was  reported  on  the  consolidated  return  (eliminating  inter- 
company profit)  on  the  sale  of  15,5^8, lUo  shares  of  Northwest 
common  by  Pacific  to  American.  Gain  was  reported  by  Pacific,  however, 
in  the  amount  of  $8,739,362.07,  in  respect  to  the  1,897,891  shares 
of  Northwest  sold  to  the  minority  shareholders  of  Pacific  (or  their 
assignees)  in  196I.  (l-R.  98,  101.) 


In  response  to  requests  by  Pacific,  the  Commissioner  of  Internal 
Revenue  had  issued  a  ruling  letter  on  June  28,  I961,  regarding  the 
tax  consequences  of  the  planned  division  of  Pacific  and  the  distri- 
bution of  Northwest  stock  to  the  shareholders  of  Pacific  through  an 
issue  of  rights.  Essentially,  the  Commissioner  ruled  that,  in  the 
case  of  Pacific  shareholders  who  sold  their  rights,  the  full  amount 
realized  would  be  ordinary  income  to  them,  and  that,  in  the  case 
of  individual  Pacific  shareholders  exercising  their  rights,  the 
difference  between  the  fair  market  value  of  Northwest  stock  (on 
the  date  the  rights  were  exercised)  and  the  $l6  per  share  price 
paid  would  be  taxed  to  such  shareholders  as  dividend  income, 
(I-R.  106-107.) 

On  these  facts,  the  Tax  Court  decided  that  the  transaction 
whereby  Pacific  sold  its  non-California  businesses  to  Northwest 
and  then  sold  the  Northwest  stock  to  its  own  shareholders  (or 
their  assignees)  qualified  as  a  tax-free  spin-off  within  the  terms 
and  intendment  of  Section  355  of  the  195^  Code  and  that  taxpayers 
Oscar  and  Evelyn  Baan  consequently  were  not  taxable  on  the  gain 
realized  by  them  when  they  exercised  their  rights  to  acquire 
Northwest  stock  having  a  fair  market  value  of  $26  per  share  at  a 
cost  to  them  of  only  $l6  per  share,  (l-R.  110-125.)  From  this 
holding  the  instant  petition  has  been  filed  and  prosecuted. 

SPECIFICATION  OF  ERRORS  RELIED  UPON 

The  Tax  Co\irt  erred: 

1.  In  failing  to  hold  that  the  taxpayers  realized  dividend 
income  to  the  extent  of  the  difference  between  the  price  which 
they  paid  for  the  Northwest  stock,  and  the  fair  market  value 


2.  In  failing  to  hold  that  taxpayers  were  not  entitled  to 
nonrecognition  treatment  because  the  transaction  in  issue  did 
not  comply  with  the  terms  of  Section  355(a)(1)(A),  (C)  and  (D). 

SUMMARY  OF  ARGUMENT 

Pacific,  in  I961,  transferred  operating  assets  used  in  the 
conduct  of  its  telephone  business  in  three  states  to  a  newly 
formed  subsidiary,  Northwest,  in  exchange  for  all  of  Northwest's 
single-class  of  stock  (common)  and  a  $200,000,000  demand  note. 
In  the  same  year.  Pacific  distributed  rights,  represented  by 
stock  purchase  warrants,  to  its  shareholders  entitling  them  to 
purchase  57^  of  the  Northwest  stock  at  $l6  per  share.  When  the 
rights  were  distributed  and  at  the  time  they  were  exercised,  the 
fair  market  value  of  the  Northwest  stock  ($26)  exceeded  its  pirr- 
chase  price  under  the  rights.  In  these  circumstances,  it  is 
settled  that  taxpayers,  who  are  the  shareholders  of  Pacific, 
realized  a  profit  on  the  distribution  of  the  rights  which  is 
taxable  as  a  dividend,  absent  a  specific  statutory  exemption. 
The  Tax  Coxirt  held  that  Section  355  of  the  Internal  Revenue  Code 
of  195*+  accords  tax-free  treatment  to  the  transaction  and  entered 
V  a  decision  in  favor  of  taxpayers.  The  Commissioner's  position  is 
that  no  less  than  four  objective  requirements  established  by 
Section  355  have  remained  iinsatisfied  in  this  case.  If  this  Coxirt 
should  decide  that  there  was  not  full  compliance  with  any  one  of 
those  requirements,  the  decision  of  the  Tax  Court  must  be  reversed. 

1.  What  occurred  in  this  case  simulated  a  transaction  commonly 
known  as  a  "spin-off".  A  spin-off  occurs  when  a  parent  corporation 
transfers  a  business  to  another  corporation  in  exchsuige  for  the 


letter's  stock  and  then  distributes  the  stock  of  the  subsidiary  to 
its  own  shareholders.  Congress,  having  provided  for  tax-free  dis- 
tributions and  exchanges  incident  to  corporate  reorganizations, 
similajrly  has  provided  (in  Section  355)  a  way  for  the  shareholders 
of  the  parent  corporation  to  receive  the  stock  of  the  subsidiary 
without  recognition  of  gain  or  loss.  The  justification  for  that 
treatment  rests  upon  the  fact  that  the  spin-off,  although  it  in- 
volves an  otherwise  taxable  distribution,  is  not  an  appropriate 
occasion  for  taxing  shareholders'  gain.  The  shareholders  have 
retained  their  business  in  corporate  solution,  i.e.,  the  same 
people  have  maintained  their  investment  in  the  same  group  of 
businesses  --  only  the  form  of  doing  business  has  been  changed. 
Nevertheless,  Congress  had  for  many  years  (193^-1951)  withheld 
tax-free  status  from  the  spin-off  because  of  its  potential  for 
use  as  a  means  of  distributing  corporate  earnings  and  profits  at 
capital  gain  rates.  This  wariness  on  the  part  of  Congress  is 
reflected  in  the  structvire  and  the  terms  of  Section  355.  By 
setting  up  four  cumulative  and  detailed  sets  of  conditions  to 
nonrecognition  treatment,  the  legislature  plainly  evidenced  an 
intention  that  every  spin-off  for  which  tax  benefits  are  claimed 
shall  comply  with  the  terms  of  each  condition  and  that  a  relaxed 
"close  enough  will  do"  interpretation  is  not  to  be  applied. 

2.  Section  355(a)(1)(A)  required  Pacific  to  distribute  "with 
respect  to  its  stock  *  *  *  solely  stock  or  securities"  of  Northwest. 
All  that  Pacific  distributed  here  with  respect  to  its  stock  were 
saleable  rights  to  purchase  the  stock  of  Northwest,  and  it  is 
established  that  the  rights  themselves  do  not  constitute  "stock 


i^ 


or  secvirities".  The  Northwest  stock,  on  the  other  hand,  was  sold 
to  anyone  —  shareholder  or  nonshareholder  —  who  came  forward  with 
$16  and  six  rights.  Beyond  the  fact  that  the  Tax  Court  improperly 
ignored  the  separate  existence  of  the  stock  rights  and  viewed  what 
transpired  as  if  an  outright  distribution  of  Northwest  stock  had 
occurred,  this  sale  by  Pacific  cannot  be  considered  a  distribution 
"with  respect  to  its  stock".  The  latter  phrase  is  used  as  a  term 
of  art  throughout  the  Code  and  denotes  a  transfer  without  a  con- 
sideration --  never  a  sale  for  cash. 

3.  Section  355(a)(1)(D)  required  that  "as  a  part  of  the 
distribution"  --  obviously  the  distribution  "with  respect  to  its 
stock"  set  forth  in  Section  355(a)(1)(A)  --  Pacific  had  to  dis- 
tribute all  or  a  controlling  amount  (80^)  of  its  stock  in  Northwest. 
This  requirement  points  up  the  fallacy  in  the  Tax  Court's  conclusion 
that  no  intelligible  legislative  purpose  wovild  be  served  in  taxing 
Pacific's  shareholders  on  a  transaction  in  which  they  paid  $l6  per 
share  for  Northwest  stock  when  they  co\xld  have  received  such  stock 
tax-free  had  they  paid  nothing  for  it.  The  disposition  of  control 
prerequisite  is  in  keeping  with  the  rationale  of  the  statute  that 
when  the  same  people  continue  to  own  the  same  businesses  in  dif- 
ferent forms,  recognition  of  gain  or  loss  is  inappropriate.  Congress 
was  willing  to  risk  the  fact  that  shareholders  of  Pacific  receiving 
Northwest  stock  free  might  turn  around  and  sell  it,  thus  privately 
"cashing  in"  on  the  earnings  and  profits  of  Pacific.  A  sale  trans- 
action, however,  in  which  Pacific  shareholders  were  required  to  pay 
substantial  cash  amounts  ($l6  per  sheore)  to  stay  in  the  game,  clearly 
erects  a  barrier. to  sheureholder  succession  and  falls  outside  the 


k.     In  view  of  the  fact  that  Section  355(a)(1)(D)  required  that 
at  least  80^  of  the  Northwest  stock  be  distributed  by  Pacific,  the 
57^  actually  disposed  of  in  I961  (the  taxable  year  here  involved) 
clearly  does  not  meet  the  statutory  test.  Admittedly,  it  was 
planned  by  Pacific  from  the  outset  that  the  remaining  k3%  be  dis- 
posed of  (as  it  was)  nearly  two  years  later  in  1963,  and  this 
intention  was  regarded  by  the  Tax  Court  as  sufficient  to  meike  the 
successive  distributions  a  single  "distribution"  for  the  purposes 
of  Section  355-  Upon  examination  of  other  provisions  of  Section 
355}  however,  it  readily  appears  that  such  a  telescopic  construction 
of  the  word  "distribution"  renders  the  statute  administratively 
unworkable.  Both  Section  355(a)(1)(A)  and  Section  355(a)(1)(D) 
required  that  Pacific  have  "control"  of  Northwest  "immediately" 
before  the  distribution,  while  Section  355("b)(l)(A)  required  that 
both  Pacific  and  Northwest  be  engaged  in  active  businesses 
"immediately"  after  the  distribution.  Section  355(h)(i2)(B)  required 
that  those  businesses  be  conducted  for  at  least  five  years  ending 
on  "the  date  of  the  distribution".  (Emphasis  supplied.)  From  all 
of  the  foregoing,  it  is  evident  that  the  distribution  is  a  pivotal 
point  in  time  to  which  multiple  objective  standards  are  keyed. 
Phrased  differently,  the  physically  separate  distributions  of 
Northwest  stock  in  1961  and  1963  cannot  be  treated  as  a  single 
transaction,  for  the  intervening  years  cannot  be  tortured  to  fit 
within  the  terms  "immediately"  and  "the  date". 

5.  In  their  combined  operation.  Section  355(a)(1)(C)  and 
Section  355(b)(1)(A)  bar  nonre cognition  of  gain  treatment  if 
Northwest  acquired  its  businesses  "in  a  transaction  in  which  gain 


or  loss  was  recognized  in  whole  or  in  part".  When  Pacific  transferred 
assets  to  Northwest  in  exchange  for  the  latter 's  stock  and  a 
$200,000,000  demand  note,  the  value  of  the  note  constituted  taxable 
"boot"  to  Pacific  in  an  otherwise  tax-free  exchange.  This  gain  — 
to  the  extent  of  the  "boot"  —  was  "eliminated",  however,  on  a 
consolidated  income  tax  ret\irn  filed  by  an  affiliated  group  of 
corporations  which  included  Pacific  and  Northwest.  The  profit  on 
inter-company  transactions  concededly  was  properly  omitted  on  the 
consolidated  return,  but  the  Tax  Court  erred  in  affording  controlling 
effect  to  this  reporting  technicality.  After  all,  Section  355 
(b)(2)(C)  speaks  of  "a  transaction"  in  which  gain  or  loss  was 
recognized,  and  the  character  of  the  transaction  was  fixed  when 
it  occurred.  What  Congress  was  concerned  with  was  the  characterization 
of  the  acquisition  transaction  in  the  context  of  the  provisions  of 
Subchapter  C  of  the  Code  (corporate  distributions  and  adjustments) 
and  it  did  not  intend  to  hinge  qualification  for  Section  355  tax 
benefits  on  the  happenstance  that  an  affiliated  group  of  corporations 
subsequently  decided  (at  the  end  of  the  taxable  year)  to  file  a 
consolidated  income  tax  return. 


ARGUMENT 

THE  TAX  COURT  ERRED  IN  HOLDING  THAT 
THE  TRANSACTION  WHEREBY  PACIFIC  SOLD 
ITS  INTEREST  IN  ITS  TELEPHONE  BUSINESS 
IN  THREE  NORTHWESTERN  STATES  TO  ITS 
SHAREHOLDERS  CONSTITUTED  A  NONTAXABLE 
DISTRIBUTION  WITHIN  THE  PURVIEW  OF 
SECTION  355  OF  THE  I95I+  CODE 

The  basic  question  involved  in  this  case  is  whether  the  profit 
realized  by  the  shareholders  of  Pacific  on  the  division  of  that  cor- 
poration into  two  separate  corporations  (Pacific  and  Northwest)  pxirsuant 
to  a  so-called  "spin-off"  transaction  is  excepted  from  the  normal  tax 

on  dividends  by  Section  355  of  the  Internal  Revenue  Code  of  1954, 

3/ 
Appendix  A  ,  infra.   In  tax  parlajice,  "A  spin-off  occurs  when  a  part 

of  the  assets  of  a  corporation  is  transferred  to  a  new  corporation 
and  the  stock  in  the  latter  is  distributed  to  the  shareholders  of  the 
original  corporation  without  a  surrender  by  the  shareholders  of  stock 
in  the  distributing  corporation «. "  S.  Rep.  No.  78I,  62d  Cong.,  1st 
Sess.,  p.  57  (1951-2  Cum.  Bull.  458,  499).  The  tax  status  of  the  spin- 
off, as  well  as  the  status  of  all  other  types  of  corporate  transactions 
that  have  the  potential  of  dividing  a  single  corporation  into  two  or 
more  separate  corporations  is  governed  by  a  detailed  and  comprehensive 
set  of  limitations  contained  in  Section  355 « 

In  this  case,  for  business  reasons.  Pacific  undertook  to  separate 
its  business  in  three  northwestern  states  into  a  new  corporation  which 
was  to  be  owned  directly  by  the  shareholders  of  Pacific,  It  is  clear 


3/  Hereafter,  references  to  sections  are  to  those  of  the  Internal 
Revenue  Code  of  1954,  \mless  otherwise  indicated. 


that  Pacific  could  have  arranged  this  transaction  in  a  manner  that 

woxild  have  complied  with  all  of  the  provisions  of  Section  355  >  that 

is,  it  could  have  transferred  the  assets  to  Northwest  in  exchange  for 

stock  and  then  distributed  the  stock  of  Northwest  to  its  shareholders 

without  demanding  compensation.  Indeed  at  one  point.  Pacific's  managemer 

actually  considered  handling  the  transaction  in  this  fashion,  (l-R.  93 •) 

However,  because  of  certain  alleged  technical  problems  under  state  law 

and,  more  fundamentally,  because  Pacific  desired  to  use  the  division  of 

its  business  as  a  means  of  raising  revenue  for  its  California  operations 

(l-R.  92,  93 )>  it  decided  to  caxry  out  the  transaction  in  the  manner 

involved  here.  Instead  of  transferring  the  assets  to  Northwest  for 

stock  or  securities  aJLone,  Pacific  received  in  addition  a  $200,000,000 

demand  note,  and  instead  of  simply  distributing  the  Northwest  stock. 

Pacific  distributed  stock  rights  entitling  its  shareholders  to  purchase 

the  stock  of  Northwest.  Thus,  Pacific  sold  rather  than  distributed  the 

portion  of  its  business  conducted  in  the  three  northwestern  states  and 

*^  in  so  doing,  it  engaged  in  a  transaction  that  is  outside  both  the  limited 

purpose  of  Section  355  and  the  literal  terms  of  that  section.         , 

A.  Absent  ajay  statutory  exemption,  the 

distribution  of  rights  by  a  corporation 
may  be  taxed  as  dividend  income  to  its 
shareholders  upon  their  exercise 

A  shareholder '"s  receipt  of  property  distributed  by  a  corporation 

with  respect  to  its  stock  is,  of  course,  ordinarily  a  fully  taixable 

event  on  which  the  entire  gain  must  be  recognized  (Section  30i,  Appendix 

infra)  and  any  claim  for  nonrecognition  must  be  based  upon  a  specific 

statutory  exception.  Turnbow  v.  Commissioner,  368  U.S.  337,  339-3^0. 


[t  is  eqiially  clear  that  when  a  corporation  undertakes  to  sell  property 
;o  its  shareholders  at  less  than  its  fair  market  value,  the  difference 
)etween  the  purchase  price  and  fair  market  value  is  fully  taxable  as  a 
lividend.  Treasury  Regulations  on  Income  Tax  (1954  Code),  Section 
L.301-l(j),  and  Timber  lake  v.  Commissioner,  132  F.  2d  259  (C.A.  i+th). 
lee  also.  Palmer  v.  Commissioner,  302  U.S.  63.  However,  when  the  distri- 
(ution  is  effected  throtigh  the  use  of  rights  to  purchase  property  of  the 
listributing  corporation  (including  stock  of  other  corporations  owned  by 
ihe  distributing  corporation),  the  Supreme  Court's  decision  in  Palmer  and 
I  subsequent  decision  of  the  Second  Circuit  in  Choate  v.  Commissioner, 
.29  F.  2d  681+  (and  cf.  Gibson  v.  Commissioner,  133  F.  2d  308  (C.A.  2d)), 
idd  a  qualification  to  the  above  rule. 

In  Palmer,  a  corporation  distributed  to  its  shareholders  rights  to 
nirchase  stock  of  another  corporation  owned  by  it.  At  the  time  the  rights 
rere  distributed  there  was  no  "spread"  between  the  fair  market  value  of 
;he  offered  stock  and  the  purchase  price  of  the  stock  as  called  for  by  the 
'ights.  However,  by  the  time  the  rights  were  exercised  the  value  of  the 
>ffered  stock  exceeded  the  price  called  for  by  the  rights.  The  Court  held 
hat  since  no  "spread"  existed  on  the  date  the  rights  were  distributed 
;here  was  no  intention  to  declare  a  dividend  and  the  profit  iLLtimately 
•ealized  because  such  a  spread  had  developed  by  the  date  of  exercise  did 
lot  constitute  a  dividend.  Thereafter,  in  Choate,  the  Second  Circuit 
'as  confronted  with  a  situation  in  which  there  was  a  "spread"  between 
-he  value  of  the  offered  stock  and  the  purchase  price  called  for  by  the 
•ights  on  the  date  of  distribution.  In  harmony  with  Palmer,  the  Court 
leld  that  the  existence  of  the  "spread"  indicated  an  intention  to  declare 


a  dividend  (cf,  Comnissioner  v,  LoBue,  351  U.S.  2^3),  but  since  stock 

rights  were  in  the  nature  of  an  option,  their  exercise  rather  than  their 

receipt  was  the  proper  time  to  determine  the  extent  of  the  dividend. 

The  amount  of  the  dividend  was  the  lower  of  the  "spread"  on  the  date  of 

issue  or  the  "spread"  on  the  date  of  exercise. 

In  the  instant  case,  it  is  cleaj:  that  Pacific  purposely  distributed 

rights  which  set  a  purchase  price  for  the  Northwest  stock  below  the  fair 

market  value  of  the  stock.  Accordingly,  the  sit\iation  that  existed  at  th< 

time  of  the  distribution  of  the  rights  reflected  an  intention  to  distribul 

corporate  earnings  which,  absent  the  application  of  emy  exemption  provisi< 

of  the  Code,  would  be  fully  taxable  as  a  dividend.  It  is  equally  clear 

under  the  holdings  of  the  above  cases,  that  while  the  receipt  of  the 

rights  placed  the  shareholders  in  a  position  to  realize  dividend  income, 

the  extent  of  the  dividend  is  not  finally  determined  or  subject  to  tax 

until  the  rights  are  exercised.   Finally,  the  Tajc  Court  fo\ind  (l-R.  100, 

110,  fn,  5)  that  the  value  of  the  Northwest  stock  on  the  date  of  exercise 

of  the  rights  did  not  exceed  the  value  of  the  Northwest  stock  on  the  date 

of  issuance  of  the  rights,  so  that  the  limitation  aiinounced  in  Choate  is 

inapplicable  here.  Thus,  unless  taxpayers  can  affinnatively  establish 

that  the  profit  resulting  from  the  exercise  of  the  rights  to  purchase 

Northwest  stock  was  excepted  from  Section  301  by  Section  355,  that 

profit  is  fully  subject  to  tax  at  dividend  rates.  . 

B.  The  purpose  and  legislative 

history  of  Section  355  '  ' 

Congress  first  permitted  the  tax-free  treatment  of  the  spin-off 

transaction  in  Section  203(c)  of  the  Revenue  Act  of  1924,  c.  23^,  ^3 

Stat.  253.  That  section  classified  as  a  "reorganization"  the  transfer 


by  a  corporation  of  some  or  all  of  its  property  to  a  second  corporation 
if  the  first  corjKjration  or  its  stock  holders  were  in  control  (8o^  stock 
ownership)  of  the  second  corporation.  It  provided  that  no  gain  or  loss 
was  to  be  recognized  by  the  shareholders  of  the  first  corporation  if 
stock  of  the  second  corporation  was  distributed  to  them  during  the  covirse 
of  the  reorgeuiization.  It  soon  became  apparent,  however,  that  if  literally 
applied,  Section  203(c)  could  lead  to  wide-spread  tax  avoidance.  Arguably, 
it  would  have  permitted  the  transfer  of  cash  or  other  liquid  assets  to 
a  new  corporation  whose  stock  could  then  be  distributed  to  the  shareholders 
of  the  old  corporation  who  in  turn  would  be  in  a  position  to  liquidate 
the  new  corporation  aJid  receive  the  cash  or  liquid  assets  as  a  liquidating 
distribution  taocable  at  capital  gains  rates*  This  was  the  very  transaction 
involved  in  the  lajidmark  case  of  Gregory  v.  Helvering,  293  U.S.  i+65. 

During  the  pendency  of  the  Gregory  litigation.  Congress  in  I93U 
eliminated  the  provision  which  characterized  the  spin-off  treinsaction 
as  a  nontaxable  reorganization  (Revenue  Act  of  193^,  c,  277,  ^8  Stat. 
680).  Thereafter,  from  193^^  until  1951,  and  irrespective  of  whether 
it  served  a  legitimate  business  need  or  was  patrt  of  a  tax  avoidance 
scheme,  the  spin-off  transaction  resulted  in  the  shareholders  being 
fully  taxable  at  dividend  rates  to  the  extent  that  the  fair  meorket 
value  of  the  stock  received  reflected  earnings  and  profits  of  the 
distributing  corporation. 

Then,  in  the  Revenue  Act  of  1951,  c»  521,  65  Stat.  1+52,  Congress 
was  persuaded  that  business  reasons  could  exist  which  would  justify 
according  tax-free  status  to  the  division  of  a  single  corporation  into 
one  or  more  corporations  each  of  which  is  to  be  owned  directly  by  the 


shareholders.  It  reinstated  nonrecognition  treatment  to  certain  limited 
spin-offs,  and,  as  an  ultimate  safeguard.  Congress  provided  that  in  all 
events,  dividend  treatment  would  be  accorded  the  tramsaction  even  if 
it  would  otherwise  qualify  vmder  the  spin-off  provisions  if  the  trans- 
action was  principally  used  as  a  "device"  for  distributing  earnings  and 
profits.  Section  112(b) (11)  of  the  Internal  Revenue  Code  of  1939,  as 
added  by  Section  317  of  the  Revenue  Act  of  1951,  c  521,  65  Stat.  452. 
Thereafter,  in  the  Internal  Revenue  Code  of  195^,  Congress  sought  to 
create  a  single  set  of  limitations  that  would  govern  all  forms  of  trans- 
actions having  a  divisive  potential  (including  the  so-called  split-off s 
and  split-ups  as  well  as  the  spin-offs).  All  such  transactions  were 
to  be  tested  under  the  provisions  of  Section  355*  and  that  section, 
in  addition  to  tightening  and  narrowing  the  basic  prerequisites  for  non- 
recognition,  also  carried  over  the  "device"  provision  that  was  part  of 
the  195U  legislation.  S.  Rep.  No.  l622,  83d  Cong.,  2d  Sess.,  p.  27k 
(3  U.S.C.  Cong.  &  Adm.  News  (195^)  4621,  4912-4913). 

In  sum,  an  examination  of  the  history  of  Section  355  and  its 
predecessors  indicates  that  Congress  has  been  much  concerned  over  the 
years  with  whether  there  was  a  need  to  accord  tax-free  status  to 
corporate  divisions  and  stock  distributions.  This  concern  is  clearly 
manifested  in  the  provisions  of  Section  355  which  have  been  carefully 
drafted  to  delineate  a  narrow  range  of  transactions  that  are  entitled 
to  the  preferred  treatment  accorded  by  that  section. 


The  fact  that  Section  355  is  an  exemption  provision  would,  standing 

ilone,  require  that  its  terms  be  strictly  construed.  As  the  Supreme  Co\irt 

)bserved  in  Helvering  v.  Northwest  Steel  Mills,  31L  U.S.  i+6,  49: 

It  has  been  said  many  times  that  provisions  granting 
special  tax  exemptions  are  to  be  strictly  construed. 

Measured  by  this  sotind  standard  it  is  probably 
not  necessary  to  go  beyond  the  plain  words  of  *  *  * 
[the  tax  statute  pertinent  to  that  case]  in  search- 
of  the  legislative  meaning. 

Beyond  that,  however,  the  terms  and  structure  of  Section  355 

lilitate  against  the  relaxed  construction  adopted  by  the  Teix  Co\irt. 

[n  the  ascertainment  of  legislative  intent,  there  is  need  to  keep  in 

riew  the  structure  of  the  statute,  and  the  relation,  physical  and  logical, 

)etween  its  parts.  Duparquet  Co.  v.  Evans,  297  U.S.  2l6,  2l8.  The 

extreme  length  auid  complexity  of  Section  355 >  imposing  cumulative  pre- 

'equisites  to  the  nonrecognition  of  gain  or  loss,  reflect  the  wariness 

)f  Congress  in  dealing  with  an  exemption  which,  long  experience  had 

shown,  might  be  used  to  spring  earnings  and  profits  tax-free.  Although   , 

;ongress  may  have  been  persuaded  that  corporate  divisions  for  business 

)urposes  should  not  be  inhibited  by  the  recognition  of  gain  or  loss 

io  shareholders  whose  economic  positions  have  in  substance  remained  the 

;ame,  the  clear  intention  of  Congress  manifested  in  Section  355  is  that, 

it  a  minimum,  all  exempted  divisions  would  comply  with  every  one  of  the 

prerequisites  set  forth  in  the  statute. 

C.  Pacific  did  not  "distribute"  Northwest 
stock  to  taxpayers  "with  respect  to  its 
stock"  as  required  by  Section  355(a)(1)(A) 

Section  355(a)(1)(A)  establishes  as  the  first  of  four  prerequisites 

ielineating  the  type  of  transaction  which  qualifies  for  nonrecognition 

ihat  the  corporation  [Pacific]  distribute  "to  a  shareholder,  with  respect 


to  its  stock  *  *  *  solely  stock  or  securities  of  a  corporation  *  *  * 
which  it  controls  immediately  before  the  distribution."  (Emphasis 
supplied.)  In  this  case.  Pacific  did  not  "distribute"  Northwest  stock 
"with  respect  to  its  stock."  Rather,  it  sold  Northwest  stock  having 
a  market  value  of  $26  for  six  stock  rights  and  $l6.  The  only  thing 
Pacific  distributed  "with  respect  to  its  stock"  were  stock  rights,  and 
such  rights  axe  not  "stock  or  securities,"  but  only  options  to  purchase 
stock.  Helvering  v.  Southwest  Corp.,  315  U.S.  l^k',     Section  1.355-l(a), 
Treasury  Regulations  on  Income  Tax  (195^  Code),  Appendix  A,  infra. 
The  Tajc  Court  dismissed  this  deviation  from  the  terms  of  Section  355 
with  the  astonishing  statement  that  "The  stock  of  Northwest  was  literally 
•distributed'  to  petitioners,  albeit  for  a  consideration  *  *  *."  (l-R.  1 
»^  This  statement  is  completely  xmfounded.  Anyone  who  had  six  rights  and 
$l6  was  entitled  to  receive  "with  respect  to"  that  consideration  aJ.one 
one  share  of  Northwest  stock  —  it  made  absolutely  no  difference  whether 
that  individual  had  been  a  shareholder  of  Pacific  or  had  purchased  those 
rights  on  the  open  market. 

It  is  important  to  note  that  the  Tax  Court  attaches  to  the  phrase 
"distributes  to  a  shareholder,  with  respect  to  its  stock"  —  as  it  appear; 
in  Section  355(a)(l)(A)(i)  —  a  meaning  foreign  to  its  employment  in 
other  provisions  of  the  Internal  Revenue  Code.  Shortly  stated,  a  dis-   i 
tribution  by  a  corporation  with  respect  to  its  stock  never  means  a  sale 

k/   The  Supreme  Court  plainly  stated  that  stock  purchase  warrants  are  not  I 
voting  stock.  The  distribution  of  voting  stock  is  necessary  to  qualify 
under  Section  355(a)(l)(D)(ii)  which  incorporates  the  "control"  def initio 
in  Section  368(c),  Appendix  A,  infra. 
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to  shaxeholders  for  a  cash  consideration.  The  sole  consideration 
permitted  by  Section  355  is  aji  exchaiige  of  stock  or  securities,  relevant 
to  transactions  such  as  the  split-up  and  split-off  not  in  issue  here. 
See  Section  355(a)(l)(A)(ii)  and  (a)(2)(B). 

Whatever  meaning  may  be  attached  to  the  word  "distribute"  standing 
alone  or  in  a  different  context,  the  phrase  "distribution  *  *  *  with 
respect  to  *  *  *  stock"  is  a  term  of  art  with  a  consistent  meaning 
throughout  the  Code.  It  is  always  used  to  refer  to  distributions 
without  consideration,  not  sales.  See  Section  301  (distributions  of 
property),  Section  305  (distributions  of  stock  and  stock  rights),  Section 
307  (basis  of  stock  and  stock  rights  acquired  in  distributions).  Section 
311,  Appendix  A,  infra  (tajcability  of  corporations  on  distribution),  and 
Section  312  (effect  of  a  distribution  on  corporate  earnings  and  profits). 
For  example.  Section  311(a)  specifically  provides  that  a  corporation  shall  - 
not  recognize  gain  on  a  distribution  ("with  respect  to  its  stock")  of 
its  stock  or  property.  It  is  apparent  that  a  distribution  with  respect 
to  stock  cannot  encompass  a  sale  of  property,  for  on  a  sale  the  corporation 

5/  The  split-off  involves  the  same  type  of  trajisaction  as  the  spin-off 
except  that  the  shareholders  surrender  part  of  their  stock  in  the  parent 
corporation  in  exchange  for  stock  in  the  subsidiary.  The  parent  corporation 
in  a  split-up  distributes  the  stock  of  the  subsidiary  to  one  group  of  share- 
holders in  exchange  for  all  of  their  stock  in  the  parent;  those  shareholders' 
interest  in  the  parent  is  thus  liquidated  whereas  they  become  the  sole  owners 
of  the  subsidiary.  See  Bittker,  Federal  Inccxne  Taxation  of  Corporations  and 
Shareholders  (Student  ed.,  I963),  p.  322. 

6/  Note  that  Section  316,  which  defines  a  dividend,  is  not  limited  to 
distributions  with  respect  to  stock,  but  includes  "any  distribution  of 
property  made  by  a  corporation  to  its  shareholders  *  *  *  out  of  its 
earnings  and  profits"  and  "every  distribution  is  made, out  of  earnings 
euid  profits  to  the  extent  thereof."  Therefore,  a  dividend  may  include 
transactions  other  than  a  distribution  with  respect  to  stock,  the  latter 
term  being  more  restrictive. 
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woxild  be  required  to  recognize  gain  to  the  extent  that  the  purchase 

2/ 

price  exceeded  the  adjusted  basis  of  the  property.   Sections  1001, 
1002,  Appendix  A,  infra.  There  is  a  stated  exception  to  the  general 
rule  of  Section  311  which  further  confirms  that  no  money  or  property 
is  to  pass  from  the  shareholder  in  consideration  for  a  distribution 
with  respect  to  stock.  It  applies  where  property  subject  to  a  liability 
is  distributed  to  a  shareholder  "with  respect  to  *  *  *  stock"  (whether 
or  not  the  shareholder  assumes  the  liability),  and  the  amount  of  the 
liability  exceeds  the  adjusted  basis  of  the  distributed  property.  In 
that  circumstance,  the  statute  provides  that  "gain  shall  be  recognized 
to  the  distributing  corporation  in  an  amount  equal  to  such  excess  as 
if  the  property  distributed  had  been  sold  at  the  time  of  the  distribution, 
Section  311(c).  Although  no  consideration  passes  on  such  a  distribution, 
there  nonetheless  may  be  a  realization  of  gain  by  the  distributing 
corporation  that  should  be  taken  into  account  at  that  time  as  if  a 
sale  had  occurred.  The  very  fact  that  Congress  found  it  necessary  to 
create  a  special  exception  as  to  property  subject  to  a  liability  establiss 
that  a  distribution  with  respect  to  stock  does  not  include  a  saJ.e. 
Accordingly,  it  is  reasonable,  and  in  step  with  the  normal  rules  of 
statutory  interpretation,  to  conclude  that  the  insertion  in  Section 
355  of  the  term  distribution  "with  respect  to  *  *  *  stock"  was  intended 
to  impose  a  special  condition  on  the  spin-off  consistent  with  the  meaning 
of  that  critical  phrase  as  it  is  used  throughout  the  Code, 

7/  Pacific  reported  taxable  gain  in  the  amount  of  $8,739,362.07  which  it  i 
realized  in  selling  Northwest  stock  to  minority  shareholders.  (l-R.  lOl)  i 


D.  Pacific  did  not  distribute  with  respect 
to  its  stock  control  of  Northwest  as 
required  by  Section  3^^(a)Cl)(D)   ~ 

As  previously  stated,  supra,  the  structure  of  Section  355  is  a 
accession  of  cumulative  requirements  which  must  be  met  before  a  spin- 
ff  may  be  eifforded  nonrecognition  treatment.  In  Section  355(a)(1)(D) 
t  is  provided  that  "as  part  of  the  distribution"  the  distributing 
arporation  must  "distribute"  (i)  all  of  the  stock  in  the  controlled 
orporation,  or  (ii)  an  amount  of  stock  constituting  "control"  within 
ae  meaning  of  Section  368(c),  Appendix  A,  infra.  In  the  latter  pro- 
Lsion  "control"  is  defined  as  ownership  of  at  least  8o^  of  voting 
bock  and  QOjo   of  all  other  stock  of  a  corporation. 

Reserving  for  later  discussior?,  the  point  that  Pacific  parted  with 

ttly  57^  of  the  stock  of  Northwest  in  I96I,  it  should  be  clear  that  the    \/ 

erms  "as  part  of  the  distribution"  and  "distributes"  in  Section  355(a) 

I)(D)  refer  to  the  "distribution  •»«■**  with  respect  to  its  stock" 

equired  by  Section  355(a)(1)(A).  That  being  so,  the  argument  here 

dat  Pacific  did  not  distribute  "control"  of  Northwest  "with  respect  to 

ts  stock"  is  a  mere  restatement  of  the  prior  argument  with  one 

ignificant  difference;  it  provides  a  clearer  ainswer  to  the  reasoning 

f  the  Tax  Court  (l-R.  117): 

If  Congress  had  intended  that  a  distribution  of  the 
Northwest  stock  be  treated  as  tax-free  when  made 
without  consideration,  it  is  inconceivable  that  it 
could  have  intended  the  transaction  to  result  in 
taxable  income  to  the  distributees  where  they  paid 
out  money  in  connection  with  receiving  such  stock. 
[Emphasis  in  original.] 

To  be  sure,  Congress  may  grant  or  withhold  tax  benefits  for  a 

ound  reason  or  for  no  reason  at  all.  But  when  the  distribution  of 

contxol"  requirement  in  Section  355(a)(1)(D)  is  viewed  in  the  light 


-  2k  - 
of  the  purpose  of  Section  355  emd  other  nonre cognition  provisions  of 
the  Code,  a  rational  basis  for  disallowance  emerges.  It  is  beyond 
-^  argument  that  the  fxindamental  basis  for  nonre  cognition  of  gain  or  loss 
under  Section  355  (and  the  standard  reorganization  provisions)  is  that 
no  tax  should  be  imposed  when  the  same  people  continue  to  own  the  same 
businesses  with  only  formal  changes  in  the  business  orgsmization. 
These  mere  formal  changes  properly  have  been  regarded  by  Congress  as 
an  inappropriate  occasion  for  recognition  of  gain  or  loss  by  the 
shareholders . 

Applying  that  principle  to  the  facts  of  the  case  at  beo*,  it  will 
be  observed  that  the  issuance  of  transferable  stock  rights,  the  exercise 
of  which  requires  substantial  cash  payments  by  the  shareholders,  predictabl; 
will  diminish  the  continuity  of  ownership.  Section  355(a)(1)(A)  and  (d) 
prevents  the  distributing  corporation  from  erecting  such  a  barrier  to 
shareholder  succession.  Those  provisions  were  designed  to  eliminate 
all  such  sale  transactions  by  requiring  that  control  be  distributed 
with  respect  to  the  distributing  corporation's  stock  —  i.e.,  transferred 
to  the  parent  corporation's  shareholders  without  requiring  them  to  pay 
anything.  Congress  ran  the  risk  that  a  shareholder  of  the  distributing 
corporation  receiving  a  share  of  the  controlled  corporation  for  nothing 
might  turn  around  and  sell  it,  privately  "cashing  in"  on  the  distributing 
corporation's  earnings  and  profits,  but  Congress  wanted  assurance  that 
the  process  of  distribution  would  not  in  itself  give  impetus  to  the       i 
impairment  of  the  continuity  of  shareholder  interest.  Since  Pacific 
did  not  distribute  at  least  80^  of  Northwest's  stock  (i.e.,  "control") 
to  its  shareholders  without  consideration,  it  did  not  meet  the  explicit 
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E.  Pacific  did  not  distribute  control 
of  Northwest  in  a  single  distribution 
as  required  by  Section  355(a) Cl)(D)" 

In  any  event,  Section  355(a)(1)(D)  unquestionably  requires  that 
the  distributing  corporation  part  with  control  (at  least  8o^  of  voting 
stock  and  all  other  stock)  of  the  controlled  corporation.  This  divestiture 
requirement  was  intended  "to  prevent  a  parent  corporation  from  making 
periodic  distributions  of  sma]_L  amounts  of  stock  and  secxirities  in  a 
subsidiary  as  a  substitute  for  ordinary  dividends."  Bittker,  supra,  p.  338. 
Beyond  that,  however,  it  will  be  demonstrated  that  if  anything  other  than 
a  single  distribution  was  intended  under  Section  355(a)(1)(D),  the  pro- 
vision would  be  administratively  unworkable. 

Pacific  disposed  of  control  of  Northwest  in  successive  and  widely- 
spaced  steps.  In  1961  (the  taxable  year  involved  in  this  litigation) 
Pacific  distributed  stock  purchase  rights  and  sold  only  57^  of  the  North- 
west common  which  it  held.  Not  tintil  I963,  almost  two  years  later, 
did  it  dispose  of  the  remaining  i+3^  of  Northwest  common.  Consequently, 
as  of  1961,  Pacific  had  divested  itself  of  neither  "all"  of  the  Northwest 
common  nor  of  8o^  of  it,  as  the  statute  plainly  requires.  The  Tax 
Court  accommodated  itself  to  these  facts  with  the  conclusion  that  since 
the  successive  distributions  had  been  planned  that  way  from  the  outset, 
they  added  up  to  a  single  distribution  within  the  purview  of  Section  355. 
(I-R.  109,  fn.  i+.) 

Asstiredly,  it  was  not  axgued  below  and  it  is  not  argued  now  that 
Pacific  did  not  plan  to  give  up  all  of  the  Northwest  stock  within  a  span 
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8/ 
of  two  years.    But  it  does  seem  odd  that  the  state  of  mind  of  those 

in  control  of  the  distributing  corporation  shotild  have  the  effect  of 

transforming  two  distributions  into  one.  Presumably,  the  Tax  Court 

would  have  permitted  Pacific  to  relinquish  only  10^  of  the  Northwest 

common  which  it  owned  each  year  for  ten  years  (with  "control"  passing 

in  the  eighth  year)  so  long  as  Pacific's  management  planned  it  that 

way.  In  the  hypothetical  case,  Pacific's  shareholders  and  the 

Commissioner  would  stand  by  for  eight  years  (extending  the  period 

of  limitations  by  consents)  until  it  could  be  established  that  the 

disposition  was  indeed  carried  out  as  planned. 

Other  administrative  difficulties  would  follow  from  the  Tax 

Court's  loose  construction  of  the  statute.  Both  Section  355(a)(1)(A) 

and  Section  355(a)(1)(D)  focus  on  the  requirement  that  the  distributing 

corporation  be  in  "control"  of  the  controlled  corporation  "imnediately 

before"  the  distribution.  Viewed  from  the  other  end,  Section  355(b)(l)(- 

requires  that  "immediately  after  the  distribution"  both  the  distributing 

and  controlled  corporation  must  be  engaged  in  an  active  business,  and 

Section  355(b)(2)(B)  requires  that  such  business  must  have  been  conducted 

for  a  period  of  five  years  ending  on  "the  date  of  the  distribution. "  Al 

of  these  requirements  make  it  apparent  that  the  date  of  the  distribution 

is  a  pivotal  moment  in  time  upon  which  these  objective  tests  depend. 

Cf ,  Helvering  v.  Southwest  Corp.,  supra,  pp.  201-202.   The  difficulty 

8/  No  independent  argviment  was  made  below  as  to  what  distinguishes  "a  dj- 
tribution"  from  "successive  distributions"  as  a  matter  of  law.  That  cxni! 
does  not  constitute  aiiy  obstacle  to  consideration  of  the  point  on  revievl 
this  Co\irt,  since  the  legal  argument  presented  here  does  not  raise  any  i'^ 
question  of  fact  and  does  not  question  any  finding  of  fact  by  the  court 
below.  See  Jack  Ammann  Photogrammetric  Engineers,  Inc.  v.  Commissioner,. 
3^1  F.  2d  466  (C.A.  5th);  Commissioner  v.  Chase  Manhattan  Bank,  259  F.  '^ 
231,  237-238  (C.A.  5th);  Smith  Engineering  Co.  v.  Rice,  102  F.  2d  1+92, 
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of  determining  whether  an  active  business  has  been  conducted  for  a 
period  of  five  years  ending  on  the  "date  of  the  distribution"  would 
be  reason  enough  for  concluding  that  Congress  contemplated  only  a 
single  distribution  occurring  at  a  fixed  point  in  time.   Furthermore, 
Pacific  surrendered  its  (8o^)  control  of  Northwest  in  I96I  and  conse- 
quently did  not  have  that  requisite  control  of  Northwest  "immediately 
before"  the  second  distribution  in  I963,  Section  355(a)(1)(A)  and 
(a)(1)(D).  In  short,  the  physicalO^  separate  dispositions  of  Northwest 
stock  cannot  be  treated  as  a  single  transaction,  for  the  years  separating 
them  cannot  be  made  to  fit  within  the  word  "immediately"  and  the  term 
"the  date." 

Of  course,  the  foregoing  does  not  mean  that  the  shareholders  of 
the  distributing  corporation  must  physically  receive  the  controlled 
corporation's  stock  on  any  particular  day.  All  that  is  contended  here 
is  that  some  date  must  be  capable  of  being  viewed  as  the  date  on  which 
the  distribution  took  place.  It  is  sufficient  for  present  purposes  that 
the  TsLX  Court  misinterpreted  Section  355  when  it  held  that  a  series 
of  separate  distributions  stretching  over  a  period  of  almost  two  years 
could  be  treated  as  a  "single  distribution"  simply  because  they  were 
planned  that  way. 

F.  Northwest  acquired  telephone  businesses 

from  Pacific  in  a  transaction  in  which  gain 
was  "recognized"  within  the  purview  of  Section 
3^5(b)(2)(c) 

The  general  structure  of  Section  355  is  a  laying  out  of  four  cumu- 
lative conditions  to  nonrecognition  treatment  in  subsections  (a)(1)(A) 
through  (a)(1)(D).  Subsection  (a)(1)(C)  simply  states  that  the  requirements 
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of  sxibsection  (b)  relating  to  active  businesses,  must  be  satisfied. 
The  additional  detailed  conditions  of  Section  355 (b)  thus  incorporated 
are  as  lengthy  as  Section  355(a)(1)  in  its  entirety.  The  single  point 
in  this  mass  of  technical  language  upon  which  this  portion  of  the  argument 
is  focused  is  the  qualification  for  nonrecognition  treatment  specified 
in  Section  355(b)(2)(C),  i.e.,  that  the  active  business  of  the  controlled 
corporation  not  be  acquired  by  it  "in  a  transaction  in  which  gain  or  loss 
was  recognized  in  whole  or  in  part,"  (Emphasis  supplied.) 

The  telephone  businesses  were  acquired  by  Northwest  in  a  transaction 
in  which  gain  was  required  to-  be  recognized  "in  part"  under  Section  351, 
Appendix  A,  infra.  Northwest  obtained  its  operating  assets  from  Pacific 
in  exchange  for  its  common  stock  and  a  $200,000,000  demand  note.  Section 
351(a)  provides  that  no  gain  or  loss  shall  be  recognized  on  the  transfer 
of  property  to  a  controlled  corporation  "solely  in  exchange  for  stock  or 
securities."  The  $200,000,000  demand  note  was  not  a  security  within  the 

2/ 

meaning  of  Section  351(a)*    Nonrecognition  was  not  lost  as  to  Pacific's 
receipt  of  Northwest  stock,  but  the  value  of  the  note  ("boot")  was  taxable 
to  Pacific  as  "other  property"  under  Section  351(b). 

The  Tax  CoiH-t  held,  however,  that  whether  or  not  the  transaction 
in  question  could  be  characterized  as  one  in  which  gain  was  recognizable 
in  part.  Pacific  did  not  in  fact  recognize  gain,  which,  in  the  Tax  Court's 
view,  was  determinative.   (l-R.  121.)  At  the  end  of  I96I,  American  filed 
a  consolidated  income  tax  return  which  included  both  Pacific  and  Northwest, 


2/  Corporate  notes  qualify  as  seciirities  only  when  they  axe  of  sufficient 
duration  to  represent  a  substantial  continuing  interest  in  the  corporation. 
See  Lloyd-Smith  v.  Commissioner,  II6  F.  2d  642  (C.A.  2d),  and  Cortland 
Specialty  Co.  v.  Commissioner,  60  F.  2d  937  (C.A.  2d). 
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and  any  gain  from  inter-company  transactions  properly  was  eliminated  on 
the  consolidated  return,  i.e.,  Pacific  did  not  report  any  gain  on  account 
of  the  receipt  of  the  $200,000,000  demand  note.   (l-R.  98.)  Although  it 
is  not  disputed  that  Pacific's  gain  properly  was  "eliminated"  on  the 
consolidated  return,  the  question  which  remains  is  whether  Congress,  in 
disqualifying  a  transaction  from  Section  355  benefits  if  gain  or  loss 
was  "recognized"  on  the  acquisition  of  a  business,  used  that  term  only 
in  the  context  of  other  nonrecognition  provisions  of  Subchapter  C,  or 
intended  qualification  under  Section  355  to  hinge  upon  whether  the  cor- 
porations involved  decided  to  file  a  consolidated  income  tax  return  at 
the  end  of  the  year. 

Parenthetically,  it  must  be  observed  that  the  Tax  Court,  in  its 
consideration  of  the  other  provisions  of  Section  355 »  seemed  preoccupied 
with  the  question  of  whether  literal  interpretations  urged  by  the 
Commissioner  might  frustrate  the  legislative  purpose  behind  Section 
355.  Yet,  at  this  point  in  its  deliberations,  the  Tax  Court  apparently 
never  considered  what  intelligible  legislative  purpose  would  be  served 
by  making  qualification  \inder  Section  3^5  depend  upon  the  happenstance 
that  asi  affiliated  group  of  corporations  subsequently  elected  to  file 
a  consolidated  return. 

It  is  far  more  reasonable  to  conclude  that  in  Section  355(b)(2)(c) 
Congress  was  concerned  with  the  character  of  the  transaction  in  which 
the  business  was  acquired  and  did  not  intend  to  make  controlling  other 
sections  of  the  Internal  Revenue  Code  which  have  no  direct  relation  to 
corporate  distributions  and  adjustments.  Viewed  in  that  light,  the 
character  of  the  transaction  in  which  Northwest  acquired  the  telephone 
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\inder  Section  351,  and  for  the  purposes  of  qualifying  for  Section  355 

benefits,  that  character  is  controlling.  The  manner  in  which  the 

businesses  were  acquired  --  the  character  of  the  transaction  —  was 

the  subject  of  legislative  concern,  and  the  unrelated  option  to  report 

income  on  a  consolidated  return  (eliminating  inter -compemy  profit)  does 

10/ 
not  relate  back  to  change  the  character  of  such  transaction, 

CONCLUSION 
For  the  reasons  stated,  Section  355  is  not  applicable  to  the  facts 

of  this  case,  and  the  decision  of  the  Tax  Court  that  it  is  shoTild  be 

reversed.  The  Tax  Co\irt  may  consider  on  remand  the  alternative  arguments 

of  taxpayers  based  on  other  provisions  of  the  Code. 

Respectfully  submitted, 

RICHARD  C.  PUGH, 

Acting  Assistant  Attorney  General. 

LEE  A.  JACKSON, 

GILBERT  E.  ANDREWS, 

MARTIN  T.  GOLDBLUM, 
Attorneys, 

Department  of  Justice, 
Washington,  D.C.  20530* 
OCTOBER,  1966. 

10/  Sections  356(b)  and  361(b),  Appendix  A,  infra,  provide  that  when  "boot 
is  received  it  is  taxable  either  to  the  corporation  receiving  it  or  (if 
distributed  by  the  corporation  to  its  shareholders)  to  the  shareholders. 
Which  of  the  two  happens  to  receive  the  "boot"  has  no  bearing  on  whether 
the  reorganization  falls  within  the  terms  of  the  nonrecognition  provisions 
If,  in  the  instajit  case.  Pacific  had.  distributed  the  $200,000,000  demand 
note  (or  its  proceeds)  to  its  shareholders,  they  would  have  recognized 
gain  "in  part"  on  the  distribution  and  Section  355(h)(2)(C)  would  disquali 
nonrecognition  treatment  on  the  subsequent  exercise  of  the  stock  rights, 
follows  that  Congress  did  not  intend  the  qxialification  of  a  transaction 
under  Section  355  to  turn  on  whether  Pacific  decided  to  retain  or  distribui 
the  note. 
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CERTIFICATE 
I  certify  that,  in  connection  with  the  preparation  of  this  brief, 
I  have  exsunined  Rules  l8,  19  and  39  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  and  that,  in  my  opinion,  the  foregoing  brief  is 
in  full   compliance  with  those  rules. 
Dated: day  of  ,  1966. 


Attorney 
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APPENDIX  A 
Internal  fievenue  Code  of  19^4: 

SEC.  301.  DISTRIBUTIONS  OF  PROPERTY. 

(a)  In  General. — Except  as  otherwise  provided  in  this 
chapter,  a  distribution  of  property  (as  defined  in  section 
317(a))  made  by  a  corporation  to  a  shareholder  with  respect 
to  its  stock  shall  be  treated  in  the  manner  provided  in  sub- 
section (c). 


(c)  Amount  Taxable.-- >In  the  ca^e  of  a  distribution  to 
which  subsection  (a)  applies  — 

(1)  Amount  constituting  dividend. --That  portion 
of  the  distribution  which  is  a  dividend  (as  defined 
in  section  316)  shall  be  included  in  gross  income. 

(2)  Amount  applied  against  basis. "-That  portion 
of  the  distribution  which  is  not  a  dividend  shall  be 
applied  ageilnst  and  reduce  the  adjusted  basis  of  the 
stock. 

(3)  Amount  in  excess  of  basis.-- 

(A)  In  general. — ^Except  as  provided  in  sub- 
paragraph-l^BjT'^har'portion  of  the  distribution 
which  is  not  a  dividend,  to  the  extent  that  it 
exceeds  the  adjusted  basis  of  the  stock,  shall  be 
treated  as  gain  froa  the  sale  or  exchange  of 
property, 

(B)  Distributions  out  of  increase  in  value 
accrued  before  March  r,  1913.— That  portion  of  the 
distribution  which  is  not  a  dividend,  to  the  extent 
that  it  exceeds  the  adjusted  basis  of  the  stock  and 
to  the  extent  that  it  is  out  of  increase  in  value 
accrued  before  March  1,  1913 >  shall  be  exempt  from 
tax. 


(26  U.S.C.  196i*  ed..  Sec.  301.) 
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SEC.  311.  TAXABILITY  OF  CORPORATION  ON  DISTRIBUTIOH. 

(a)  General  Rule. — Except  as  provided  In  subsections 
(b)  and  (c)  of  this  section  and  section  453(d),  no  gain  or 
loss  shall  be  recognized  to  a  corporation  on  the  distribution, 
with  respect  to  its  stock,  of— 

(1)  its  stock  (or  rights  to  acquire  its  stock),  or 

(2)  property. 


(c)  Liability  in  Excess  of  Basis.— If— 

(1)  a  corporation  distributes  property  to  a  shaxeholder 
with  respect  to  its  stock, 

(2)  such  property  is  subject  to  liability,  or  the 
shareholder  assumes  a  liability  of  the  corporation  in 
connection  with  the  distribution,  and 

(3)  the  amount  of  such  liability  exceeds  the  adjusted 
bsisis  (in  the  hands  of  the  distributing  corporation)  of 
such  property, 

then  gain  shall  be  recognized  to  the  distributing  corporation  in 
an  amount  equal  to  such  excess  as  if  the  property  distributed 
had' been  sold  at  the  time  of  the  distribution.  In  the  ceise  of 
a  distribution  of  property  subject  to  a  liability  which  is  not 
assumed  by  the  sheureholder,  the  amount  of  gain  to  be  recognized 
under  the  preceding  sentence  shall  not  exceed  the  excess,  if  any, 
of  the  fair  market  value  of  such  property  over" its  adjusted  basis. 

(26  U.S.C.  1964  ed.,  Sec.  311.) 

SEC.  351.   TRANSFER  TO  CORPORATION  CONTROLLED  BY  TRANSFEROR. 

(a)  General  Rule. — No  gain  or  loss  shall  be  recognized 
if  property  is  transferred  to  a  corporation  by  one  or  more 
persons  solely  in  exchange  for  stock  or  securities  in  such 
corporation  and  immediately  after  the  exchange  such  person  or 
persons  are  in  control  (as  defined  in  section  368(c))  of  the 
corporation.  For  purposes  of  this  section,  stock  or  securities 
issued  for  services  shall  not  be  considered  as  issued  in  return      y 
for  property. 

(b)  Receipt  of  Property. — If  subsection  (a)  would  apply  to 
an  exchange  but  for  the  fact  that  there  is  received,  in  addition 
to  the  stock  or  secvirities  permitted  to  be  received  under  sub- 
section (a), -other  property  or  money,  then— 
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(1)  gain  (if  aziy)  to  such  recipient  ahall  be 
recognized,  but  not  In  excess  of— - 

(a)  the  amount  of  money  received,  plus 

(b)  the  fair  market  value  of  such  other 
property  received;  and 

(2)  no  loss  to  such  recipient ~ shall  be  recognized. 

(c)  Special  Rule. — In  determining  control,  for  purposes 
of  this  section,  the  fact  that  any  corporate  transferor  dls> 
tributes  paxt  or  all  of  the  stock  which  It  receives  In  the 
exchange  to  Its  shareholders  shall  not  be  taken  Into  account. 


(26  U.S.C.  1964  ed..  Sec.  351.) 

SEC.  355.  DISTRIBUTION  OF  STOCK  AND  SECURITIES  OF  A  CONTROLLED 
CORPORATION. 

(a)  Effect  oA  Distributees. —■ 

'(l)  General  rule. — If— 

(A)  a  corporation  (referred  to  In  this  section 
as  the  "distributing  corporation") 

(I)  distributes  to  a  shareholder,  with  respect 
to  Its  stock,  or 

(II)  distributes  to  a  security  holder,  in 
exchange  for  its  securities, 

solely  stock  or  securities  of  a  corporation  (referred 
to  in  this  section  as  "controlled  corporation")  which 
it  controls  immediately  before  the  distribution, 

(B)  the  transaction  was  not  used  principally  as 
a  device  for  the  distribution  of  earnings-  and  profits 
of  the  distributing  corporation  or  the  controlled  cor- 
poration or  both  (but  the  mere  fact  that  subsequent  to 
the  distribution  stock  or  securities  in  one  or  more  of 
such  corporations  are  sold  or  exchanged  by  all  or  some 
of  the  distributees  (other  than  pursuant  to  an  arrange- 
ment negotiated  or  agreed  upon  prior  to  such  distribution) 
shall  not  be  construed  to  mean  that  the  transaction  was 
used  principally  as  such  a  device), 
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(C)  the  requirements  of  subsection  (b)  (relating 
to  active  businesses)  axe  satisfied,  and 

(D)  as  part  of  the  distribution,  the  distributing 
corporation  dlstrlbutes-- 

(I)  all  of  the  stock  and  securities  In  the 
controlled  corporation  held  by  It  lamedlately 
before  the  distribution,  or 

(II )  an  amount  of  stock  In  the  controlled 
corporation  constituting  control  vlthln  the  meaning 
of  section  366(c),  and  It  Is  established  to  the 
satisfaction  of  the  Secretary  or  his  delegate  that 
the  retention  by  the  distributing  corporation  of 
stock  (or  stock  and  securities)  In  the  controlled 
corporation  was  not  In  pursuance  of  a  plan  having 
as  one  of  its  principal  purposes  the  avoidance  of 
Federal  lnc(»ae  tax, 

then  no  gain  or  loss  shall  be  recognized  to  (and  no  amount 
shall  be  Includible  in  the  Incone  of)  such  shareholder  or 
security  holder  on  the  receipt  of  such  stock  or  securities. 

(2)  Non  pro  rata  distributions,  etc. — Paragraph  (l) 
shall  be  applied  without  regard  to  the  following: 

(a)  whether  or  not  the  distribution  Is  pro  rata 
with  respect  to  all  of  the  shareholders  of  the  dis- 
tributing corporation, 

(B)  whether  or  not  the  shareholder  surrenders 
stock  in  the  distributing  corporation,  euod 

(C)  whether  or  not  the  distribution  is  in  pursuance 
of  a  plan  of  reorganization  (within  the  meaning  of  section 
368(a)(1)(D)). 

(3)  Limitation. — Paragraph  (l)  sha^  not  apply  If — 

(A)  the  principal  amoimt  of  the  securities  in 
the  controlled  corporation  which  Axe   received  exceeds 
the  principal  amount  of  the  securities  which  are 
surrendered  in  connection  with  such  distribution, 

or 

(B)  securities  in  the  controlled  corporation  axe 
received  and  no  securities  are  surrendered  in  connection 
with  such  distribution. 
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For  purposes  of  this  section  (other  than  paragraph  (1)(D) 
of  this  subsection)  and  so  much  of  section  356  as  relates 
to  this  section,  stock  of  a  controlled  corporation  acquired 
by  the  distributing  corporation  by  reason  of  any  transaction 
which  occurs  within  5  years  of  the  distribution  of  such 
stock  and  in  which  gain  or  loss  was  recognized  in  irtiole 
or  in  part,  shall  not  be  treated  as  stock  of  such  controlled 
corporation,  but  as  other  property. 

(U)  Cross  reference. — 

For  treatment  of  the  distribution  if  any 
property  is  received  which  is  not  permitted 
to  be  received  under  this  subsection  (including 
&a   excess  principal  amount  of  securities  received 
over  securities  surrendered),  see  section  356. 

(b)  Requirements  as  to  Active  Bueinesa. — 

(1)  In  general. --Subsection  (a)  shall  apply  only  if 
either— 

(A)  the  distributing  corporation,  and  the  controlled 
corporation  (or,  if  stock  of  more  than  one  controlled 
corporation  is  distributed,  each  of  such  corporations), 

is  engaged  immediately  aifter  the  distribution  in  the 
active  conduct  of  a  trade  or  business,  or 

(B)  immediately  before  the  distribution,  the 
distributing  corporation  had  no  assets  other  than  stock 
or  securities  in  the  controlled  corporations  and  each 
of  the  controlled  corporations  is  engaged  ismediately 
eifter  the  distribution  in  the  active  conduct  of  a  trade 
or  business. 

(2)  Definition.— For  purposes  of  paragraph  (l),  a 
corporation  shall  be  treated  as  engaged  in  the  active 
conduct  of  a  trade  or  business  if  and  only  if — 

(A)  it  is  engaged  in  the  active  conduct  of  a 
trade  or  business,  or  substantially  all  of  its  assets 
consist  of  stock  and  securities  of  a  corporation  con- 
trolled by  it  ( immediately  after  the  distribution) 
which  is  so  engaged, 

(B)  such  trade  or  business  has  been  actively 
conducted  throughout  the  5-year  period  ending  on  the 
date  of  the  distribution. 
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(C)  auch  trade  or  biuslness  waa  not  acquired 
within  the  period  described  In  subparagraph  (B)  In 
a  transactloci  In  which  gain  or  loss  was  recognized 
in  whole  or  in  part,  and 

'    (D)  control  of  a  corporation  which  (at  the  times 
of  acquisition  of  control)  was  conducting  such  trade 
or  business — 

(i)  was  not  acquired  directly  (or  through 
one  or  more  corporations)  by  another  corporation 
within  the  period  described  in  subparagraph  (B), 
or 

(11)  W6t8  so  acquired  by  another  corporation 
within  such  period,  but  such  control  was  so  acquired 
only  by  reason  of  transactions  in  which  gain  or  loss 
was  not  recognized  in  whole  or  in  part,  or  only  by 
reason  of  such  transactions  combined  with  acquisitions 
before  the  beginning  of  such  period. 

(26  U.S.C.  196h   ed..  Sec.  355.) 

SEC.  356.  RECEIPT  OF  ADDITIONS  CONSIDERATION. 

(a)  Gain  on  Exchanges. — 

(1)  Recognition  of  gain. --If -- 

(a)  section  354  or  355  would  apply  to  an  exchange 
but  for  the  fact  that 

(B)  the  property  received  in  the  exchange  consists 
not  only  of  property  permitted  by  section  35^  or  355  to 
be  received  without  the  recognition  of  gain  but  also  of 
other  property  or  money, 

then  the  gain,  if  any,  to  the  recipient  shall  be  recognized, 
but  in  the  amount  not  in  excess  of  the  sum  of  s\zch  money  and 
the  fair  market  value  of  such  other  property. 

(2)  Treatment  as  dividend. — If  an  exchange  is  described 
in  paragraph  (1)  but  has  the  effect  of  the  distribution  of 

a  dividend,  then  there  shall  be  treated  as  a  dividend  to 
each  distributee  such  an  amount  of  the  gain  recognized  \inder 
paragraph  (l)  as  is  not  in  excess  of  his  ratable  share  of  the 
madlstributed  earnings  euid  profits  of  the  corporation  accvmai- 
lated  after  Febrxiary  28,  1913.  The  remainder,  if  any,  of  the 
gain  recognized  under  p€u:agraph  (l)  shall  be  treated  as  gain 
frcn  the  exchange  of  property. 
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(b)  Additional  Consideration  Received  In  Certain 
Distributions. — If — 

(1)  section  355  would  apply  to  a  distribution 
but  for  the  fact  that 

(2)  the  projperty  received  in  the  distribution 
consists  not  only  of  property  permitted  by  section 
355  to  be  received  without  the  recognition  of  gain, 
but  also  of  other  i>roperty  or  money, 

then  an  amoiont  equal  to  the  sum  of  such  money  ajid  the  fair 
market  vaJ.ue.  of  suph  other  property  shall  be  treated  as  a 
distribution  of  property  to  which  section  301  applies. 


(26  U.S.C.  1964  ed..  Sec.  356.) 

SEC.  361.   NONEECOGNITION  OF  GAIN  OR  LOSS  TO  CORPORATIONS. 

(a)  General  Itule.— No  gain  or  loss  shall  be  recognized 

if  a  corporation  a  party  to  a  reorganization  exchanges  property, 
in  pursuance  of  the  plan  of  reorgfiinization,  solely  for  stock  or 
securities  in  another  corporation  a  party  to  the  reorganization. 

(b)  Exchanges  Not  Solely  in  Kind. — 

(1)  Gain. — If  subsection  (a)  would  apply  to  an  excheuage 
but  for  the  fact  that  the  property  received  in  exchange  con- 
sists not  only  of  stock  or  securities  permitted  by  subsection 
(a)  to  be  received  without  the  recognition  of  gain,  but  also 
of  other  property  or  money,  then — 

(A)  if  the  corporation  receiving  such  other 
property  or  money  distributes  it  la  pursuance  of 

the  plan  of  reorganization,  no  gain  to  the  corporation 
j^nall  be  recognized  from  the  exchange,  but 

(B)  If  the  corporation  receiving  such  other 
property  or  money  does  not  distribute  it  in  pxirsuance 
of  the  plan  of  xeorganization,  the  gain,  if  any,  to 
the  corporation  shall  be  recognized,  but  in  an  amount 
not  in  excess  of  the  sum  of  such  money  and  the  fair 
market  value  of  such  other  property  so  received,  which 
is  not  so  distributed. 


(26  U.S.C.  1964  ed..  Sec.  36I.) 
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SEC.  368.  DEFIKCTIOHS  REIATIMQ  TO  COBPOBA.TE  fiEOfiOAKIZAIIONS . 
♦  *  « 

(c)  Control. -«For  purposes  of  part  I  (other  than  section 
304),  part  II,  and  this  part,  the  texm  "control"  means  the  owner- 
ship of  stock  possessing  at  least  80  percent  of  the  total  combined 
voting  power  of  all  classes  of  stock  entitled  to  rote  and  at  least 
80  percent  of  the  total  number  of  shares  of  all  other  classes  of 
stock  of  the  corporations. 


(26  U.S.C.  I96U  ed..  Sec.  368.) 

own        inn-x  TWrncrDtl-ru  A  rnrnu    fw     A\g( 


SEC.  1001.  DETERMINA.IIQN  OF  AMOUNT  OF  AND  BECOGNITION  OF  GAIN 
OR  LOSS. 

(a)  Computation  of  Gain  or  Loss.— The  gain  from  the  sale 
or  other  disposition  of  property  shall  be  the  excess  of  the 
amount  realized  therefrom  over  the  adjusted  basis  provided  in 
section  lOU  for  determining  gain,  and  the  loss  shall  be  the 
excess  of  the  adjusted  basis  provided  in  such  section  for 
determining  loss  over  the  amount  realized. 


(26  U.S.C.  1964  ed..  Sec.  1001.) 

SEC.  1002.  RECOGNITION  OF  GAIN  OR  LOSS. 

Except  as  otherwise  provided  in  this  subtitle,  on  the  sale 
or  exchange  of  property  the  entire  amount  of  the  gain  or  loss, 
determined  under  sectioh  1001,  shall  be  recognized. 

(26  U.S.C.  I96U  ed..  Sec.  1002.) 

Treasury  Regulations  on  Income  Tax  (19^4  Code): 

§1.355-1.  Distyibution  of  stock  and  securities  of  controlled 
corporations . 

(a)  Application  of  section.  *  ♦  ♦  For  the  purpose  of 
section  3^^>  stock  rights  or  stock  warrants  are  not  included 
in  the  term  "stock  and  securities." 


(26  C.F.R.,  §1.355-1.) 
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§1.355-2.  Limitations . 

*  ♦      .  ♦ 

(c)  Business  p\irp08e.  *  ♦  *  Section  355  contemplates  a 
continuity  of  the  entire  business -enterprise  under  modified 
corporate  forms  and  a  continuity  of  Interest  in  all  or  part 
of  such  business  enterprise  on  the  peirt  of  those  persons  who, 
directly  or  indirectly,  were  the  owners  of  the  enterprise 
prior  to  the  distribution  or  exchange.  *  *  * 


(26  C.F.R.,  il. 355-2.) 
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APPENDIX  B 
All  exhibits  were  admitted  upon  the  stipulation  of  the  parties 
and  were  incorporated  in  and  made  a  part  of  the  consolidated  stipu- 
lation of  facts.  (I-R.  26.)  A  table  (l-R.  71-78)  lists  and  describes 
each  exhibit,  and  sets  forth  the  page  wherein  reference  is  made  to 
it  in  the  consolidated  stipulation  of  facts  (I-R.  26-70). 
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OPINION  BELOW  AND  JURISDICTION 

The  opinion  below  and  the  basis  for  jurisdiction  of  this 
Court  are  as  stated  in  petitioner's  brief  (Pet.  Br.  1-2).^ 


QUESTIONS  PRESENTED 

The  Pacific  Telephone  and  Telegraph  Company 
("Pacific"),  by  action  of  its  board  of  directors,  approved 
by  its  shareholders,  adopted  a  plan  of  reorganization  in 
1961  pursuant  to  which  the  telephone  communications 
businesses  conducted  by  Pacific  in  the  three  States  of 
Oregon,  Washington,  and  a  portion  of  Idaho  contiguous 


^Respondents  will  use  the  same  form  of  reference  to  the  record 
I,  as  iised  in  petitioner's  brief.  Volume  I  will  be  referred  to  as 
"I-R.,"  and  Volume  II  will  be  referred  as  as  "II-R." 


to  the  State  of  Washington,  were  divided  from  the  tele- 
phone communications  business  of  Pacific  in  the  State  of 
California.  Pursuant  to  this  plan,  Pacific  transferred  all 
of  the  assets  and  liabilities  pertaining  to  the  operations 
in  the  States  of  Oregon,  Idaho  and  Washington  to  a  neAvly 
organized  corporation,  Pacific  Northwest  Bell  Telephone 
Company  ("Northwest"),  in  exchange  for  a  single  class 
of  Northwest  common  stock  and  a  $200  million  interest- 
bearing  demand  note.  Pursuant  to  the  plan.  Pacific  issued 
to  all  of  its  shareholders  rights,  represented  by  short- 
term  transferable  stock  purchase  warrants,  to  purchase  all 
of  the  common  stock  of  Northwest  at  a  price  of  $16  per 
share.  Rights  to  purchase  57  per  cent  of  the  Northwest 
stock  at  said  price  were  issued  by  Pacific  to  its  share- 
holders in  1961,  and  rights  to  purchase  the  remainder  of 
said  Northwest  stock  were  issued  by  Pacific  to  its  share- 
holders in  1963.  The  $200  million  demand  note  was  re- 
funded by  sales  to  the  public  by  Northwest  between  1961 
and  1963  of  four  issues  of  20-year  debentures  in  the 
amounts  of  $50  million  each.  Respondents,  herein  referred 
to  as  taxpayers,  owners  of  600  shares  of  common  stock 
of  Pacific,  received  600  rights  in  1961  to  purchase  North- 
west common  stock,  which  rights  were  exercised  by  them 
on  October  11,  1961,  when  the  fair  market  value  of  the 
Northwest  stock  Avas  $26.94  per  share.^ 

The  Commissioner  determined  in  his  deficiency  notice 
that  the  receipt  of  the  Northwest  stock  by  taxpayers  in 


^Petitioner  inadvertently  misstated  that  the  Northwest  stock  on 
the  date  of  piTrchase  had  a  fair  market  value  of  $26  per  share 
(Pet.  Br.  2).  The  stipulation  (I-R.  65),  in  accordance  with  the 
Commissioner's  determination  (I-R.  20),  correctly  stated  the 
amoi;nt  on  October  11,  1961,  the  date  of  exercise  of  the  rights,  as 
$26.94. 


19G1  on  the  exercise  of  their  rights  was  taxable  as  a 
dividend  distributed  by  Pacific,  measured  by  the  differ- 
ence between  the  fair  market  value  of  the  Northwest 
stock  at  the  date  of  exercise,  $26.94,  and  the  amount  paid 
in  exercise  of  the  rights,  $16  a  share. 

The  Tax  Court  held  that  section  355  of  the  Internal 
Revenue  Code  of  1954^  was  applicable  to  the  distribution 
of  the  Northwest  stock  to  the  taxpayers,  and  that  the 
exercise  of  the  rights  to  purchase  Northwest  stock  did  not 
result  in  any  taxable  income. 

The  only  question  presented  on  this  appeal  is  whether 
the  Tax  Court  erred  in  rejecting  the  Commissioner's  de- 
termination and  in  ruling  that  section  355  was  applicable. 
The  Tax  Court's  ruling  sustained  the  primary  contention 
made  by  the  taxpayers,  and  the  Tax  Court  therefore 
found  it  unnecessary  to  pass  on  alternative  contentions 
of  the  taxpayers  referred  to  herein. 


STATUTES  AND  REGULATIONS  INVOLVED 

The  statutes  and  regulations  set  forth  in  the  Appendix, 
infra,  are  the  pertinent  statutory  provisions  and  Treasury 
Regulations. 


STATEMENT  OF  THE  CASE 

While  petitioner's  statement  of  the  facts  is  substantially 
accurate  so  far  as  it  goes,  certain  significant  facts  have 

^Section  references  throughout  will  be  to  the  Internal  Kevenue 
Code  of  1954  unless  otherwise  expressly  stated.  Section  355  ap- 
pears in  the  Appendix  to  this  brief  (App.  v-ix). 


been  omitted.  To  assist  the  Court,  a  more  complete  state- 
ment of  the  pertinent  facts  is  set  forth. 

Taxpayers  Oscar  E,  Baan  and  Evelyn  K.  Baan,  husband 
and  wife  and  residents  of  Sausalito,  California,  through- 
out 1961  owned  600  shares  of  the  common  stock  of  The 
Pacific  Teleijhone  and  Telegraph  Company,  a  California 
corporation  (I-R.  80-81).  Pacific  furnishes  communications 
services,  including  local  and  long  distance  (toll)  telephone 
services,  in  the  State  of  California.  Prior  to  July  1,  1961, 
it  furnished  such  services  also  in  the  States  of  Oregon, 
Washington  and  a  northern  portion  of  Idaho  contiguous 
to  the  State  of  Washington.  Pacific  Northwest  Bell  Tele- 
phone Company,  a  Washington  corporation,  commencing 
on  July  1,  1961,  has  continuously  furnished  such  services 
in  the  territory  formerly  served  by  Pacific  in  Oregon, 
Washington  and  Idaho  (I-R.  81).  In  each  state  in  which 
they  operate.  Pacific  and  Northwest  are  each  subject  to 
regulation  by  a  state  public  utility  regulatory  authority 
having  jurisdiction  over  many  aspects  of  the  business,  in- 
cluding security  issues,  purchases  and  sales  of  property 
and  the  like.  Both  are  likewise  subject  to  regulation  by  the 
Federal  Communications  Commission  to  the  extent  their 
business  is  interstate  (I-R.  82). 

American  Telephone  and  Telegraph  Comj^any  ("Amer- 
ican"), a  New  York  corporation,  has  since  1907  owned 
more  than  80  per  cent  of  each  class  of  stock  of  Pacific. 
In  1961,  American  owned  21  telephone  company  subsidi- 
aries, including  Pacific  and  Northwest,  which  operated  in 
every  state  except  Hawaii  and  Alaska  (I-R.  82-83). 

In  1961,  Pacific's  capital  stock  consisted  of  $82  million 
par  value  of  $100  jDar  voting  preferred  stock  and  ap- 


proximately  $1,500,000,000  par  value  of  $14-2/7ths  par 
value  common  stock  (I-R.  84).  Pacific's  articles  of  incor- 
poration did  not  contain  any  provision  for  redemption  of 
the  preferred  stock  (Exh.  2-B(l)).  In  1961,  Pacific  had 
enough  earnings  and  profits  to  cover  the  amount  which 
petitioner  contends  was  distributed  as  a  dividend  (I-R. 
84). 

Because  of  its  expanding  business,  Pacific  required  a 
relatively  continuous  flow  of  large  amounts  of  new  capital 
(Exh.  10- J).  The  financing  technique  Pacific  had  worked 
out  was  to  obtain  temporary  financing  through  advances 
from  American,  evidenced  by  demand  notes  due  one  day 
after  issuance,  bearing  4I/2  per  cent  interest.  Pacific  would 
discharge  such  advances  periodically  from  the  proceeds 
of  issues  of  its  common  stock  and  long-term  debentures. 
In  1961,  Pacific's  long-term  funded  debt  stood  at  $902 
million  (I-R.  84-85).  In  1961,  American  owned  about  90 
per  cent  of  Pacific's  common  stock  and  about  78  per  cent 
of  the  preferred  stock,  in  the  aggregate  89.62  per  cent  of 
the  voting  power.  The  minority  common  and  preferred 
shareholders  numbered  over  38,000.  Pacific's  conmion  and 
preferred  stock  had  for  many  years  been  listed  and 
traded  on  the  New  York  and  Pacific  Coast  stock  ex- 
changes (I-R.  85).  Since  1954,  Pacific  had  each  year  been 
included  as  an  affiliated  subsidiary  corporation  in  the  con- 
solidated Federal  income  tax  return  of  American.  Com- 
mencing with  1961,  this  return  included  Northwest  as  well 
(I-R.  86). 

It  was  stipulated  that  Pacific's  operations  in  Oregon, 
Washington  and  Idaho  prior  to  July  1,  1961,  constituted 
one  or  more  telephone  businesses  which  were  separable 


from  the  California  business  which  Pacific  has  continued 
to  operate  (I-R.  87). 

Since  World  War  II,  Pacific's  business  had  mush- 
roomed four  or  five  times  in  size,  and  the  growth  was 
expected  to  continue  at  the  same  rate,  particularly  in  view 
of  the  expanding  population  in  California.  In  terms  of 
capital.  Pacific  was  American's  largest  subsidiary,  and 
was  the  eighth  largest  nonfinancial  company  in  the  United 
States,  Its  operating  territory  included  one  seventh  of 
the  continental  United  States  (I-R.  87-88).  The  growth 
and  enormous  size  of  Pacific  generated  severe  administra- 
tive problems,  and  caused  management  concern  that  the 
company  was  getting  too  big  to  do  an  effective  job  (I-R. 
88;  Exh.  17-Q,  President's  letter).  John  0.  Einerman, 
vice  president  and  comptroller,  and  formerly  an  officer  of 
American,  was  asked  in  1958  to  undertake  studies  looking 
toward  division  of  Pacific  into  two  or  three  corporations. 
These  studies  culminated  in  a  plan  for  reorganization 
which  was  first  adopted  by  the  directors  on  January  27, 
1961,  on  Mr.  Einerman 's  reconmiendation,  and  was  then 
approved  by  the  shareholders  at  their  annual  meeting  on 
March  24,  1961  (I-R.  88-89).' 

The  plan  for  reorganization  provided  that  Pacific  would 
transfer  all  of  its  business  and  properties  in  Oregon, 
Washington  and  Idaho  to  Northwest,  in  exchange  for 
(a)  the  assumption  by  NorthAvest  of  certain  operating 
liabilities  relating  to  the  assets  transferred;  (b)  all  of 
Northwest's  single  class  of  capital  stock;  and  (c)  a  $200 


^The  complete  plan  for  reorganization  is  contained  in  Exhibit 
17-Q,  pages  8-13. 


million  demand  note  of  Northwest  bearing  4i/^  per  cent 
interest.  An  integral  part  of  the  plan  for  reorganization 
was  the  offering  of  the  Northwest  stock  to  the  Pacific 
shareholders  through  rights.  The  first  such  offering  was 
made  in  1961,  and  the  remainder  of  the  Northwest  stock 
was  offered  in  1963.  The  j^lan  contemplated  that  American 
would  exercise  all  of  the  rights  it  was  entitled  to  receive 
and  that  American,  after  completion  of  the  plan,  would 
own  about  89  per  cent  of  the  Northwest  stock  (I-R. 
91-92;  Exh.  17-Q,  pp.  8,  10-12). 

The  advantages  of  having  the  business  in  Oregon, 
Washington  and  Idaho  operated  by  a  separate  corporation 
owned  directly  by  the  Pacific  shareholders  were  consid- 
ered to  be  as  follows : 

1.  Top  authority  closer  to  communities  served; 

2.  Better  recognition  of  service  needs  of  each 
community ; 

3.  More  flexibility  in  dealing  with  customers; 

4.  Closer  relations  with  employees; 

5.  Better  understanding  by  public  and  authorities; 

6.  More  efficient  operations; 

7.  Fmancing  problems,  as  well  as  operating  prob- 
lems, would  be  assmned  by  Northwest's  management; 

8.  A  board  of  directors  with  final  authority,  drawn 
from  the  territory  served,  would  replace  the  then- 
existing  advisory  boards;  and 

9.  Pacific's  management  would  be  able  to  concen- 
trate full  attention  on  the  needs  of  California  and 
Nevada  (I-R.  90). 
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The  offering  of  the  Northwest  stock  through  the 
issuance  of  rights  to  the  shareholders  of  Pacific  pursuant 
to  the  plan  was  intended  to  serve  the  additional  purpose 
of  providing  Pacific  with  capital  funds  required  by  Pacific 
for  operations  in  California.  In  each  of  the  seven  preced- 
ing 12-month  periods  ended  June  30,  1960,  Pacific  issued 
common  stock  and/or  long-term  debentures  in  a  total 
amount  of  $1,313,750,000,  or  an  average  for  each  of  the 
seven  years  of  $187,678,600.  In  the  36-month  period  from 
July  1,  1960,  through  June  30,  1963,  Pacific  did  not  issue 
any  additional  conmion  stock  or  debentures  (I-R.  92-93). 

Before  adopting  the  plan,  the  management  of  Pacific 
considered  various  alternative  proposals  for  distribution 
of  the  Northwest  shares.  One  such  proposal  was  the  dis- 
tribution of  the  Northwest  shares  to  the  shareholders  of 
Pacific  Avithout  the  payment  by  them  of  any  consideration. 
This  was  dropped  because  Pacific's  management  was 
advised  by  its  attorneys  that  it  would  be  required  to 
charge  such  a  distribution  to  earned  surplus,  and  it  had 
insufficient  surplus  for  this  purpose.  Pacific's  management 
was  advised  that  it  could  create  a  reduction  surplus  out 
of  capital  against  which  a  distribution  of  the  shares  of 
Northwest  could  be  charged,  but  such  a  reduction  surplus 
would  be  required  under  California  law  to  be  used  first 
to  redeem  all  of  the  preferred  shares  of  Pacific.  Pacific's 
management  was  advised  and  believed  that  under  Cali- 
fornia law  Pacific's  preferred  shares  were  not  subject  to 
redemption.  In  addition,  the  desire  of  Pacific  to  raise  new 
capital  from  the  distribution  of  the  Northwest  shares 
would  not  have  been  fulfilled  by  such  a  method  (I-R.  93). 


After  obtaining  the  necessary  approvals  of  the  regula- 
tory authorities,  Pacific  caused  the  organization  of  North- 
west, and  on  June  30,  1961,  transferred  all  of  its  business 
and  properties  in  Oregon,  Washington  and  Idaho  to 
Northwest  in  exchange  for  the  consideration  contemplated 
by  the  plan.  In  addition  to  tlie  $200  million  demand  note 
and  the  liabilities  assumed,  this  included  a  total  of 
30,460,000  shares  of  $11  par  capital  stock,  having  an 
aggregate  par  value  of  $335,060,000.  Thereupon  Pacific 
ceased,  and  Northwest  conunenced,  operation  of  the  tele- 
phone business  in  Oregon,  Washington  and  Idaho  (I-E. 
94-96). 

The  total  capitalization  of  Northwest  was  arranged  in 
such  a  way  as  to  maintain  substantially  the  same  ratios 
of  stock,  aggregate  debt  and  surplus  as  those  of  Pacific 
inmiediately  prior  to  the  transfer  of  assets.  The  $200 
million  demand  note  of  Northwest  corresponded  to  the 
long-term  debentures  in  the  capital  structure  of  Pacific 
(I-R.  97).  The  plan  provided  that  within  about  three  years 
Northwest  would  refund  the  demand  note  through  issu- 
ance of  its  own  long-term  debentures  to  the  public  (Exli, 
17-Q,  pp.  11,  13).  Pursuant  to  the  plan  this  refinancing- 
was  carried  out  through  four  issues  of  20-year  debentures 
of  Northwest  of  $50  million  each,  the  last  issue  occurring 
in  December,  1963  (I-R.  63). 

In  American's  consolidated  income  tax  return  for  1961, 
no  gain  or  loss  was  reported  on  the  transfer  of  the 
Pacific  assets  to  Northwest  (I-R.  98). 

Pursuant  to  the  plan,  on   September  29,  1961,  Pacific 
!    issued  to   its   shareholders   of  record   on   September   20, 
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1961,^  rights  evidenced  by  assignable  warrants  to  purchase 
about  57  per  cent  of  the  Northwest  stock.  Six  rights  and 
the  payment  of  $16  were  required  for  the  purchase  of  each 
share  of  Northwest.  The  rights  would  expire,  if  not  exer- 
cised, on  October  20,  1961.  Both  the  capital  stock  of 
Northwest  and  the  rights  were  listed  for  trading  on  the 
American  and  Pacific  Coast  stock  exchanges,  and  trading 
with  respect  to  each  commenced,  at  first  on  a  when-issued 
basis,  on  September  14,  1961  (I-R.  98-99). 

On  October  11,  1961,  taxpayers  exercised  all  of  their 
600  rights  received  from  Pacific,  and  acquired  thereby 
100  shares  of  Northwest  upon  the  payment  to  Pacific  of 
$1,600  (I-R.  100).  In  their  joint  Federal  income  tax  re- 
turn for  1961,  taxpayers  reported  no  income  or  loss  from 
either  the  receipt  or  exercise  of  the  Northwest  rights 
(I-R.  65).  On  September  29,  1961  (the  date  of  issuance  of 
the  rights),  the  value  of  the  Northwest  stock  determined 
by  public  trading  was  $26.81  and  the  value  of  the  rights 
similarly  determined  was  $1.77.  On  October  11,  1961,  the 
day  taxpayers  exercised  their  rights,  the  two  values  were 
$26.94  and  $1.80,  respectively  (I-R.  20,  65;  Exhs.  48- VV 
^  and  49-WW).  The  amount  which  petitioner  is  here  con- 
tending the  taxpayers  received  as  a  dividend  from  Pa- 
cific is  the  "spread"  between  the  $26.94  value  on  October 
11,  1961,  and  the  $16  offering  price  (I-R.  20). 

As  called  for  by  the  plan,  American  exercised  all  the 
rights  which  it  received  in  1961,  and  acquired  15,548,140 
shares  of  Northwest.  The  minority  common  and  preferred 
shareholders     of     Pacific     exercised     rights     to     acquire 


^Petitioner  erroneously  stated  that  the  rights  were  issued  on 
the  record  date  (Pet.  Br.  5). 
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1,897,891  Northwest  shares.  The  shares  of  Northwest  thus 
acquired  by  the  Pacific  shareholders  in  1961  had  an 
aggregate  fair  market  value  of  about  $470  million,  while 
Pacific  received  cash  in  the  amount  of  about  $280  million. 
American's  consolidated  return  for  1961  included  taxable 
gain  on  the  sale  by  Pacific  of  Northwest  stock  to  the 
minority  shareholders  of  $8,739,362.07,  but  eliminated  gain 
on  the  sale  of  such  stock  to  American,  as  an  intercompany 
transaction  (I-R.  101;  Exh.  54-BBB). 

The  offering  price  under  the  1961  rights  was  set  at  a 
meeting  of  Pacific's  directors  on  August  25,  1961,  at  which 
they  adopted  the  recommendation  of  Mr.  Einerman.  Mr. 
Einerman  presented  to  the  board  a  number  of  factors 
which  he  had  taken  into  account  (I-R.  102-103).  In  mak- 
ing his  pricing  recommendation,  Einerman  testified  that 
he  did  not  intend  to  recommend  to  the  board  that  a  divi- 
dend distribution  be  made  in  this  manner  (II-R.  34-35, 
37). 

Pursuant  to  the  x)lan,  Pacific  in  June,  1963,  issued  addi- 
tional rights  to  its  shareholders,  permitting  them  to  pur- 
chase the  remaining  43  per  cent  of  the  Northwest  stock 
held  by  Pacific.  The  offering  price  was  again  set  at  $16 
per  share,  but  this  time  8  rights  were  required  to  be  ex- 
ercised for  each  share.  The  offering  price  was  set  after 
consideration  of  essentially  the  same  factors  which  the 
board  had  considered  in  1961.  As  contemplated  by  the 
plan,  American  exercised  all  of  the  rights  it  received,  and 
when  the  plan  was  completed,  owned  about  89  per  cent  of 
the  capital  stock  of  Northwest.  The  minority  common  and 
preferred  shareholders  of  Pacific  owned  another  6  per 
cent  (I-K.  104-105;  Exh.  54-BBB). 
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Under  the  plan  there  were  two  offerings  of  Northwest 
stock:  (1)  because  of  the  enormous  amount  of  stock  in- 
volved, and  (2)  because  of  a  desire  to  avoid  the  receipt 
by  Pacific  of  more  capital,  on  which  it  would  feel  obli- 
gated to  pay  dividends,  than  it  could  use  currently  in  its 
business  (II-R.  40,  58-60,  68;  Exh.  15-0,  pp.  5  and  6).  The 
Tax  Court  found  that  the  two  offerings  of  Northwest 
stock  were  component  parts  of  a  single  plan  and  that  they 
must  be  regarded  together  as  resulting  in  the  disposition 
of  100  per  cent  of  the  Northwest  stock  (I-R.  109,  n.  4). 

The  Commissioner  of  Internal  Revenue  issued  his  ad- 
vance ruling  (opinion)  letter  on  June  28,  1961,  regarding 
the  tax  consequences  of  the  planned  division  of  Pacific 
and  distribution  of  Northwest  stock  to  the  shareholders 
of  Pacific  through  an  issue  of  rights,  in  part  as  follows 
(Exh.  67-000,  pp.  5-6) : 

"(6)  The  receipt  by  the  shareholders  of  the  Pa- 
cific Company  of  rights  to  purchase  shares  of  stock 
of  the  Northwest  Company  will  not  result  in  taxable 
income  to  the  shareholders. 

"(7)  No  taxable  income  will  result  to  the  share- 
holders of  the  Pacific  Company  by  reason  of  holding 
the  above-described  rights  to  purchase  shares  of  stock 
of  the  Northwest  Company  until  the  date  of  ex- 
piration of  the  rights,  without  having  exercised,  sold 
or  exchanged  them. 

"(8)  The  full  amount  realized  by  the  shareholders 
of  the  Pacific  Company  upon  the  sale  or  exchange  of 
the  above-described  rights  to  purchase  shares  of 
stock  of  the  Northwest  Company  will  constitute  ordi- 
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nary  income  to  the  shareholder  so  selling  or  exchang- 
ing the  rights. 

"  (9)  The  receipt  by  the  shareholders  of  the  Pacific 
Company  of  stock  of  the  Northwest  Company  upon 
the  exercise  of  the  above-described  rights,  in  case  of 
each  shareholder  which  is  not  a  corporation,  will 
result  in  a  distribution  of  property  under  section  301 
of  the  Code  in  an  amount  equal  to  the  excess,  if  any, 
of  the  fair  market  value  of  the  stock  of  the  Northwest 
Company  at  the  time  of  the  exercise  of  the  rights 
over  the  amount  paid  for  the  stock;  and,  in  the  case 
of  each  shareholder  which  is  a  corporation,  wall  re- 
sult in  a  distribution  of  property  under  section  301 
[App.  i-iii]  in  an  amount  equal  to  the  excess,  if  any, 
of  the  basis  of  the  stock  of  the  Northwest  Company 
in  the  hands  of  the  Pacific  Company  at  the  time  of 
the  exercise  of  the  rights  over  the  amount  paid  for 
the  stock,  assmning  the  basis  of  such  stock  is  less 
than  its  fair  market  value, 

"The  amount  of  the  distribution,  as  determined 
above,  will  constitute  a  dividend  to  the  extent  pro- 
vided for  in  sections  301(c)  and  316  of  the  Code. 

"Section  355  of  the  Code  will  not  be  applicable  to 
the  receipt  by  the  shareholders  of  the  Pacific  Com- 
pany of  stock  of  the  Northwest  Company  upon  exer- 
cise of  the  above-described  rights. 

"If  a  consolidated  return  is  filed  for  the  taxable 
year  in  which  the  American  Company  exercises  its 
rights  to  jjurchase  stock  of  the  Northwest  Company, 
the  dividend  distribution  will  constitute  an  intercom- 
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pany  transaction  to  be  eliminated  under  the  provisions 
of  section  1.1502-31(b)(l)  [App.  xxvi-xxvii]  of  the 
regulations." 

After  an  audit  of  the  taxpayers'  return  filed  for  19G1, 
the  Commissioner  issued  his  statutory  notice  of  an  income 
^  tax  deficiency.  In  arriving  at  the  deficiency  determined 
against  the  taxpayers  in  this  proceeding,  the  Commis- 
sioner followed  his  advance  ruling  under  (9)  above.  The 
Commissioner  determined  that  the  receipt  of  the  North- 
west stock  by  the  taxpayers  on  the  exercise  of  their  rights 
resulted  in  a  taxable  dividend  to  them  in  the  amount  of 
the  difference  between  the  fair  market  value  of  the 
Northwest  stock  at  the  date  of  exercise  of  the  rights 
($26.94)  and  the  amount  of  $16  per  share  paid  (I-R.  20). 
The  Tax  Court  decided  that  section  355  was  applicable 
to  the  receipt  of  the  Northwest  stock  by  the  taxpayers 
and  that  they  did  not  receive  any  taxable  dividend.  The 
court  found  it  unnecessary  to  pass  on  other  alternative 
contentions  made  by  the  taxpayers  in  support  of  their 
position  that  no  taxable  dividend  income  was  received  by 
them  on  the  exercise  of  their  rights  (I-R.  111).  From  this 
holding  the  Commissioner  has  filed  his  petition  for  review. 
(A  summary  of  taxpayers'  argument  appears  infra,  pages 
44-48). 
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ARGUMENT 

I 

THE  TAX  COURT  PROPERLY  HELD  THAT  SECTION  355  AP- 
PLIED TO  THE  NORTHWEST  STOCK  RECEIVED  BY  TAX- 
PAYERS THROUGH  THE  EXERCISE  OF  THEIR  RIGHTS,  AND 
THAT  TAXPAYERS  DID  NOT  RECEIVE  A  TAXABLE  DIVI- 
DEND THEREBY  AS  THE  COMMISSIONER  ERRONEOUSLY 
DETERMINED. 

Following  World  War  II,  the  telephone  businesses  oper- 
ated by  Pacific  in  the  States  of  California,  Oregon,  Wash- 
ington and  Idaho  experienced  enormous  growth,  which 
was  expected  to  continue.  The  administrative  problems 
resulting  from  the  scope  of  Pacific's  operations  and  the 
territory  they  embraced  led  to  the  formulation  of  a  plan 
for  the  separation  of  the  businesses  and  assets  of  Pacific 
in  the  three  States  of  Oregon,  Washington  and  Idaho 
into  a  new  corporation.  Northwest,  to  have  a  separate 
management,  and  to  be  owned  by  the  Pacific  shareholders. 
Pacific  was  advised  by  its  attorneys  that  it  was  not  pos- 
sible under  the  California  corporation  law  to  distribute 
the  stock  of  Northwest  to  its  shareholders  prorata  out  of 
its  capital  or  surplus.  At  the  same  time.  Pacific  was 
faced  with  a  need  for  large  amounts  of  capital  funds  to 
provide  new  plant  and  equipment  for  its  expanding  oper- 
ations in  California. 

Had  Pacific  transferred  its  assets  in  the  States  of 
Oregon,  Washington  and  Idaho  to  Northwest  for  its 
conunon  stock,  and  distributed  such  stock  to  its  share- 
holders, there  would  have  occurred,  in  the  language  of 
the  Tax  Court,  "a  classic  case  of  a  tax-free  divisive  re- 
organization," or  spinoff,  to  which  section  355  (App.  v-ix) 
was  clearly  addressed  (I-R.  115).  This  much  is  not  dis- 
puted by  petitioner  (Pet.  Br.  13-14). 
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Laying  aside  the  demand  note  question  raised  by  peti- 
tioner, which  is  discussed  at  pages  37-43  below,  the  only 
factor  present  here  not  present  in  the  classic  tax-free 
spinoff  case  was  that  the  distribution  of  the  Northwest 
stock  was  conditioned  upon  payment  of  $16  a  share  by 
the  Pacific  shareholders  to  Pacific  (I-R.  117).  Such  cash 
payment  served  the  additional  purpose  of  providing 
needed  capital  for  Pacific's  operations  in  California  (I-R. 
92).  The  means  whereby  the  Northwest  stock  was  dis- 
tributed by  Pacific  to  the  Pacific  shareholders  was  the 
issuance  to  them  of  short-term  rights,  which  required  the 
payment  of  cash  by  them  to  Pacific,  in  order  to  receive 
the  Northwest  stock.  Petitioner's  contention  that  the 
transfer  by  Pacific  of  the  Northwest  stock  to  its  share- 
holders was  not  governed  by  section  355  essentially 
revolves  around  the  use  of  these  short-term  rights  as  the 
vehicle  for  the  distribution  of  the  Northwest  stock  to  the 
Pacific  shareholders.  Admittedly,  if  section  355  applies  to 
the  receipt  of  the  Northwest  stock  by  taxpayers,  no 
amount  is  includible  in  their  income  on  the  receipt  of  the 
Northwest  stock.* 

In  order  to  resolve  the  questions  raised  by  this  appeal, 
it  is  necessary  that  a  proper  analysis  be  made  of  the 
rights  to  purchase  the  Northwest  stock.  Throughout  peti- 
tioner's brief  is  a  basic  misconception  of  the  proper  tax 
treatment  of  the  rights  involved  in  this  case.  Whether 
by  inadvertence  or  design,  petitioner's  brief  views  these 
rights  in  a  manner  which  is  irreconcilable  Avith  the  Com- 


^Seetion  355(a)  (1)  provides  in  part:  "*  *  *  then  no  g^ain  or  loss 
shall  be  recognized  to  (and  no  amount  shall  be  includible  in  the 
income  of)  such  shareholder  or  security  holder  on  the  receipt  of 
such  stock  or  securities"  (App.  vi). 
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niissioner's  own  rulings,  and  with  the  determination  of 
the  deficiency  proposed  against  taxpayers  based  on  such 
rulings.  Petitioner  makes  essentially  the  same  contention, 
properly  rejected  by  the  Tax  Court  (I-R.  117-118),  that 
the  subject  of  the  distribution  by  Pacific  to  its  share- 
holders under  the  plan  of  reorganization  was  the  rights 
to  subscribe  to  the  Northwest  stock,  rather  than  the 
Northwest  stock  itself.  Petitioner  asserts  that  taxpayers 
''realized  a  'profit'  on  the  distribution  of  the  rights, 
which  is  taxable  as  a  dividend,  absent  a  specific  statutory 
exemption"  (Pet.  Br.  8).  Again,  petitioner  alleges  that 
Pacific  "distributed"  rights  which  set  a  purchase  price  for 
the  Northwest  stock  below  the  fair  market  value  of  the 
stock,  and  thereby  reflected  an  intention  to  distribute  cor- 
porate earnings  which,  absent  an  exemption  provision, 
would  be  fully  taxable  as  a  dividend  (Pet.  Br.  15,  16). 
The  exercise  of  the  rights  is  considered  by  petitioner  as 
merely  determining  the  time  when  dividend  income  in 
the  form  of  rights  was  received,  and  the  amount  of  such 
dividend  income  (Pet.  Br.  16). 

This  analysis  is  not  only  directly  contrary  to  the  Com- 
missioner's own  rulings  and  determination  which  he  made 
in  this  case,  but  is  completely  contrary  to  the  Supreme 
Court  decision  in  Palmer  v.  Commissioner  (1937)  302  U.S. 
63,  relied  on  by  the  Tax  Court.  The  Commissioner  ruled 
(I-R.  106)  that  no  taxable  income  would  result  from  the 
receipt  of  rights  by  Pacific  shareholders  to  purchase 
Northwest  stock,  even  though  the  fair  market  value  of 
the  Northwest  stock  at  the  time  of  issuance  of  the  rights'^ 


"^The  term  "issuance"  rather  than  "distribution"  is  considered 
to  be  more  accurate  here,  since  these  rights  were  created  by  Pacific. 
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might  be  in  excess  of  the  offering  price.  Additionally,  he 
ruled  that  if  the  rights  were  held  until  the  date  of  expira- 
tion of  the  rights,  without  having  been  exercised,  sold  or 
exchanged,  no  taxable  income  would  result.  The  Commis- 
sioner further  ruled  that  when  rights  were  exercised  by 
Pacific  shareholders,  and  at  the  time  of  exercise  the  fair 
market  value  of  the  Northwest  stock  was  in  excess  of  the 
offering  price,  a  distribution  of  property  to  such  share- 
holders, in  the  form  of  Northwest  stock,  would  occur  at 
that  time,  taxable  under  section  301  (App.  i-iii)  (I-R. 
106). 

In  the  case  of  individual  shareholders,  the  Commis- 
sioner ruled  that  the  amount  of  the  dividend  distribution 
would  be  the  difference  between  the  fair  market  value  of 
the  Northwest  stock  at  the  time  of  exercise  and  the  $16 
per  share  offering  price.  In  the  case  of  corporate  share- 
holders, the  Commissioner  ruled,  in  substance,  that  there 
would  be  no  dividend  distribution  if  the  basis  of  the 
Northwest  stock  in  the  hands  of  Pacific  was  less  than 
$16  per  share.  The  latter  ruling  was  based  on  the  pro- 
visions of  section  301(b)  (I-R.  106).  The  deficiency  notice 
in  this  case  follows  these  rulings  (I-R.  20).^ 

The  Commissioner  further  ruled  as  follows:  "Section 
355  of  the  Code  will  not  be  applicable  to  the  receipt  by 
the  shareholders  of  the  Pacific  Company  of  stock  of  the 
Northwest  Company  upon  exercise  of  the  above-described 
rights"  (Exh.  67-000,  ]i.  6).  Taxpayers  are  in  accord  with 
the  Commissioner's  rulings  referred  to  as  to  the  nature  of 
the  rights  issued  by  Pacific,  and  that  a  distribution  in  the 


''See  Income  Tax  Regulations  section  L301-l(j),  and  Timherlake 
V.  Commissioner  of  Internal  Revenue  (4  Cir.  1942)  132  F.2d  259, 
cited  by  petitioner  (Pet.  Br.  15). 
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fomi  of  Northwest  stock  occurred  upon  the  exercise  of 
said  rights.  Taxpayers  disagree,  however,  with  the  Com- 
missioner's ruling  that  section  355  of  the  Code  does  not 
apply  to  this  distribution.  If  section  355  applies,  then 
section  301  cannot  apply  to  the  distribution  of  the  North- 
west stock,  as  conceded  by  petitioner  (Pet.  Br.  16),  Tax- 
payers contend  that  section  355  applies  to  the  distribution 
of  the  Northwest  stock,  and  not  section  301.  This  is  the 
primary  issue  in  this  case. 

In  making  his  advance  rulings  on  the  tax  treatment  of 
the  Northwest  rights  and  holding  that  exercise  of  the 
rights  resulted  in  a  distribution  of  the  Northwest  stock, 
the  Conunissioner  followed  the  decision  of  the  Supreme 
Court  in  Palmer  v.  Commissioner  (1937)  302  U.S.  63.  In 
the  Palmer  case  the  Supreme  Court  considered  the  ques- 
tion of  whether  shareholders  of  a  corporation  received 
dividend  income  when  they  exercised  rights  issued  to  them 
to  purchase  the  stock  of  a  corporation  which  was  owned 
by  the  distributing  corporation.^  At  the  time  the  distribut- 
ing corporation  there  involved  set  the  purchase  price 
provided  for  in  the  rights,  the  fair  market  value  of  the 
stock  subject  to  these  rights  and  the  purchase  price  pro- 
vided for  therein  were  substantially  the  same.  However, 
when  the  rights  were  issued  to  the  shareholders,  and  when 
they  were  later  exercised  by  them,  the  value  of  the  stock 
was  in  excess  of  the  purchase  price.  One  of  the  principal 
questions  considered  in  the  Palmer  case  was  whether  the 
issuance  of  the  rights  constituted  a  distribution  of  a 
!  dividend,  as  the  Commissioner  had  there  determined. 


»The  Palmer  ease  did  not  deal  with  a  spinoff  situation  such  as 
is  involved  in  this  case. 
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The  Court,  in  langnag-e  which  is  unmistakable,  held: 
"First.  The  mere  issue  of  rights  to  subscribe  and 
their  receipt  by  stockliolders,  is  not  a  dividend.  No 
distribution  of  corporate  assets  or  diminution  of  the 
net  worth  of  the  corporation  results  in  any  practical 
sense.  Even  though  the  rights  have  a  market  or  ex- 
change value,  they  are  not  dividends  within  the  stat- 
utory definition.  Cf.  Miles  v.  Safe  Deposit  &  T.  Co., 
259  U.S.  247;  Helvering  v.  San  Joaquin  Co.,  297 
U.S,  496;  Helvering  v.  Bartlett,^°  supra.  They  are  at 
most  options  or  continuing  offers,  potential  sources 
of  income  to  the  stockholders  through  sale  or  the 
exercise  of  the  rights.  Taxable  income  might  result 
from  their  sale,  but  distribution  of  the  corporate 
property  could  take  place  only  on  their  exercise.  The 
question,  then,  is  whether  the  distribution  which  re- 
sults from  the  exercise  of  the  rights  must  be  regarded 
as  a  dividend  *  *  *"  (302  U.S.  71). 

Petitioner's  seeming  notion  in  the  case  at  bar  that  there 
was  a  "profit"  realized  from  the  disposition  of  the  rights 
(Pet.  Br.  8,  16)  simply  will  not  square  with  the  decision 
of  the  Supreme  Court  in  the  Palmer  case.  As  the  Supreme 
Court  made  crystal  clear,  the  rights  issued  by  Pacific  to 
its  shareholders  were  not  dividends,  but  merely  offers  to 
them  to  purchase  Northwest  stock.  The  sole  purpose  and 
effect  of  the  rights,  which  expired  by  their  terms  after 
about  three  weeks,  was  to  act  as  a  vehicle  for  the  transfer 
of  the  Northwest  stock  to  the  Pacific  shareholders,  con- 
ditioned upon  the  payment  of  cash.  The  issuance  of  the 


if'In  Bartlett  (71  F.2d  598)  the  court  held  that  when  rights 
were  exercised  they  were  extingiiished  and  merged  into  the  stock 
purchased  in  exercise  of  the  rights. 
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riglits  by  Pacific  did  not  effect  any  distribution  of  prop- 
erty by  Pacific  to  its  shareholders.  A  distribution  of 
Pacific's  property  could  take  place  only  on  exercise  of 
the  rights.  On  such  exercise,  the  rights  were  extinguished, 
and  the  property  distributed  by  Pacific  to  its  sharehold- 
ers consisted  of  Northwest  stock.  It  is  the  Northwest 
stock  that  the  Commissioner  has  determined  to  be  the 
subject  of  the  distribution  as  a  taxable  dividend,  both  in 
his  rulings  and  in  the  determination  of  the  deficiency  in 
this  case. 

The  Tax  Court  properly  applied  the  Palmer  case,  and 
held  that  the  issuance  of  rights  in  this  case  may  not  be 
considered  as  a  distribution  of  corporate  earnings  and 
profits.  The  Tax  Court  stated  as  follows  (I-R.  118) : 
''If  any  income  is  to  be  charged  to  [taxpayers]  it 
must  be  regarded  as  stemming  from  the  exercise  of 
the  rights,  by  obtaining  the  Northwest  stock  for  a 
consideration  less  than  its  fair  market  value.  But 
Section  355  was  intended  to  permit  the  receipt  of  such 
stock  A\dthout  tax  even  where  the  recipient  paid 
nothing  tlierefor,  and  we  think  it  would  be  a  dis- 
tortion of  Congressional  purpose  to  mipute  an  inten- 
tion to  impose  the  tax  where  the  recij^ient  was  re- 
quired in  effect  to  contribute  to  the  capital  of  the 
distributing  corporation  as  a  condition  to  receiving 
the  distributed  stock." 

The  Tax  Court  carefully  considered  all  of  the  conditions 
prescribed  in  section  355  and  found  that  they  were  fully 
satisfied.  It  further  held,  pursuant  to  section  355,  that  no 
gain  or  includible  income  must  be  recognized  in  resjject 
of  the  Northwest  stock  received  by  taxpayers,  and  there- 
fore, that  the   Commissioner  erred  in  determining  that 
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taxpayers  received  any  dividend  income.  The  Tax  Court 
found  it  unnecessary  to  pass  on  the  alternative  conten- 
tions made  by  taxpayers  that  they  received  no  dividend 
income  by  reason  of  other  sections  of  Subchapter  C 
of  the  Code  (I-R.  111). 

It  remains  only  to  examine  the  specific  objections  raised 
by  petitioner  that  various  requirements  of  section  355 
have  not  been  met.  These  objections  are  set  out  in  head- 
ings C,  D,  E  and  F  of  petitioner's  brief  on  pages  19 
through  30,  inclusive.  Taxpayers  will  discuss  these  ob- 
jections in  the  order  in  which  they  are  set  forth  in  peti- 
tioner's brief,  and  demonstrate  that  they  are  without 
merit. 


A.    Pacific  "distributed"  Northwest  stock  to  taxpayers  "with 
respect  to  its  stock,"  as  required  by  section  355(a)(1)(A). 

In  contending  that  the  conditions  of  section  355(a)(1) 
(A)  (App.  v)  are  not  met,  petitioner  focuses  on  certain 
words  and  phrases  in  that  subsection.  The  essence  of  peti- 
tioner's contentions  in  this  regard  is  set  out  as  follows 
(Pet.  Br.  20) : 

"In  this  case.  Pacific  did  not  'distribute'  North- 
west stock  'with  respect  to  its  stock.'  Rather,  it  sold 
Northwest  stock  having  a  market  value  of  $26  for 
six  stock  rights  and  $16.  The  only  thing  Pacific  dis- 
tributed 'with  respect  to  its  stock'  were  stock  rights, 
and  such  rights  are  not  'stock  or  securities,'  but  only 
options  to  purchase  stock." 

These  assertions  are  a  restatement  of  petitioner's  erro- 
neous theoiy  that  the  subject  of  the  distribution  here  in 
question  was  the  stock  rights  rather  than  the  Northwest 
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stock    received    by    taxpayers    on    the    exercise    of    their 
rights." 

In  making  his  contentions  under  section  355(a)(1)(A), 
petitioner  purports  to  give  that  language  a  literal  reading 
by  making  a  distinction  between  a  "distribution"  and 
what  petitioner  terms  a  "sale."  The  Tax  Court  held  that 
the  Northwest  stock  was  "literally  distributed"  to  peti- 
tioners (I-R.  117).  Petitioner  finds  this  statement  of  the 
court  "astonishing"  and  "completely  unfounded"  (Pet. 
Br.  20).  On  the  contrary,  the  Tax  Court's  conclusion  is 
squarely  in  accord  mth  the  decision  of  the  Supreme  Court 
in  the  Palmer  case.  There,  the  Supreme  Court  stated  as 
follows   (302  U.S.  69) : 

"While  a  sale  of  corporate  assets  to  stockholders  is, 
in  a  literal  sense,  a  distribution  of  its  property,  such 
a  transaction  does  not  necessarily  fall  within  the 
statutory  definition  of  a  dividend.  For  a  sale  to  stock- 
holders may  not  result  in  diminution  of  its  net  worth 
and  in  that  case  cannot  result  in  any  distribution  of 
its  profits"  (emphasis  added). 

Not  only  is  petitioner  in  error  in  asserting  that  the  term 


"distribution"  precludes  a  transfer  for  a  consideration 


but  it  may  clearly  embrace,  as  the  Supreme  Court  has 
said  in  the  Palmer  case,  a  transfer  for  a  cash  considera- 
tion, i.e.,  what  petitioner  refers  to  as  a  sale.  The  Tax 
Court  thus  correctly  held  that  there  was  literally  a  dis- 
tribution of  the  Northwest  stock.  This  conclusion,  as  has 


i^As  the  Tax  Court  properly  noted,  if  the  subject  of  the  dis- 
tribution was  the  Northwest  stock  rather  than  the  rights,  it  is 
unnecessary  to  consider  whether  stock  rights  constitute  securities 
within  the  meaning  of  section  355(a)(1)(A)    (I-R.  116,  n.  7). 


\^ 
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been   noted   above,    is    in    accordance    ^vith   the    Commis- 
sioner's own  ruling. 

Petitioner  next  contends  that  whatever  meaning  may  be 
attached  to  the  word  "distribute,"  standing  alone  or  in  a 
different  context,  the  phrase  "distribution  with  respect  to 
stock"  is  always  used  to  refer  to  distributions  without 
consideration,  not  sales  (Pet.  Br.  21).  First  of  all  should 
be  noted  the  contradiction  between  this  contention  and  the 
petitioner's  determination  of  the  deficiency  in  this  case. 
Petitioner  has  determined  that  the  taxpayers  received  a 
distribution  from  Pacific  which  is  taxable  as  a  dividend 
under  section  301  (App.  i-iii).  How  can  it  be  said  that 
taxpayers  received  a  distribution  taxable  as  a  dividend 
and  not,  as  petitioner  asserts,  a  distribution  with  respect 
to  their  Pacific  stock?  There  can  be  no  dividend  income 
except  "with  respect  to  stock,"  since  only  a  stockholder 
can  receive  a  distribution  taxable  as  a  dividend  under 
section  301.  As  the  owners  of  600  shares  of  common  stock 
of  Pacific,  taxpayers  received  600  rights.  As  shareholders 
of  Pacific,  they  exercised  all  of  said  rights,  and  thereby 
received  shares  of  Northwest  stock.  To  state,  as  petitioner 
contends,  that  taxpayers  at  one  and  the  same  time  re- 
ceived a  distribution  which  is  taxable  as  a  dividend,  and 
did  not  receive  such  distribution  with  respect  to  their 
Pacific  stock,  is  a  self-contradiction. 

Petitioner  attempts  to  resolve  the  above  contradiction 
by  stating  that  a  dividend  is  not  limited  to  distributions 
with  respect  to  stock,  but  may  include  transactions 
other  than  a  distribution  with  respect  to  stock  (Pet.  Br. 
21,  n.  6).  No  authority  is  cited  for  this  startling  pro])osi- 
tion  other  than  a  reference  to  section  316,  which  sets  forth 
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the  definition  of  a  dividend.  It  is  apparent  that  this  sec- 
tion must  be  read  in  conjunction  with  section  301  (App. 
i-iii),  which  expressly  provides  that  a  taxable  dividend 
thereunder  is  a  distribution  "made  by  a  corporation  to  a 
shareholder  with  respect  to  its  stock"  (sec.  301(a);  see 
sec.  301(c)(1)).  In  determining  that  the  taxpayers  re- 
ceived taxable  dividend  income  under  section  301,  the 
Commissioner  necessarily  has  determined  that  taxpayers 
received  the  Northwest  stock  with  respect  to  their  Pacific 
stock. 

The  context  of  section  355  reveals  that  the  term  "dis- 
tributes .  .  .  with  respect  to  stock"  was  intended  to  be  used 
in  its  broadest  sense.  The  term  "distributes"  appears 
under  (i)  of  section  355(a)(1)(A)  (App.  v),  and  likewise 
under  (ii)  of  that  section.  As  used  in  (ii),  the  term  "dis- 
tributes" clearly  refers  to  transfers  by  a  corporation  for 
a  consideration,  for  it  obviously  contemplates  exchanges 
by  the  distributing  corporation  of  stock  or  securities  of 
the  controlled  corporation  for  its  own  securities,  i.e.,  its 
obligations.  There  is  nothing  to  suggest  that  the  term 
"distributes"  under  (i)  has  a  more  limited  meaning  and 
refers  to  transfers  of  corporate  property  to  shareholders 
without  consideration. 

Section  355  contemplates  and  expressly  provides  for 
distributions  with  or  without  surrender  of  stock  by  share- 
holders, and  whether  or  not  pro  rata  for  all  of  the  share- 
holders (sec.  355(a)(2)  (App.  vii)).  Thus,  a  transfer  of 
stock  of  a  controlled  corporation  to  preferred  stockholders 
in  exchange  for  their  preferred  stock  could  clearly  qualify 
under   section   355(a)  (1)  (A)  (i)    as   a   distribution   by   a 
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corporation  to  a  shareholder  with  respect  to  its  stock. 
It  is  apparent  that  distributions  with  respect  to  stock 
necessarily  include  distributions  for  a  consideration. 

Petitioner  asserts,  however,  that  wherever  this  phrase 
is  used  in  the  Code,  it  never  means  distributions  for  a 
cash  consideration  (Pet.  Br.  20-21).  On  the  contrary,  the 
Commissioner's  own  regulations  at  section  1.301-l(j)  and 
(k)  (App.  xiii-xiv)  provide  that  a  transfer  of  property 
by  a  corporation  to  its  shareholders  in  exchange  for  cash 
can  involve  a  distribution  of  j^roperty  with  respect  to  its 
stock,  and  can  result  in  a  dividend  unless  one  of  the  non- 
recognition  provisions  of  the  Code  applies.  The  regula- 
tions referred  to  deal  with  so-called  bargain  purchases 
of  corporate  property  by  a  shareholder.  Under  these 
regulations,  an  individual  shareholder  who  is  permitted 
to  purchase  corporate  property  for  less  than  its  fair  mar- 
ket value  is  considered  to  have  received  a  taxable  dis- 
tribution equal  to  the  bargain  element  in  his  purchase. 
This  is  the  theory  on  which  the  Commissioner  has  relied 
in  holding  that  the  purchase  by  taxpayers  of  the  North- 
west stock  for  less  than  its  fair  market  value  resulted  in 
the  distribution  of  a  taxable  dividend.  The  court  below 
properly  ruled  that  there  was  a  distribution  with  respect 
to  the  Pacific  stock,  but  that  section  355  applied  to  this 
distribution,  so  that  no  taxable  income  resulted  therefrom. 

Petitioner  adverts  to  the  use  of  the  term  ''solely"  in 
section  355(a)(1)(A)  and  asserts  that  the  "sole  con- 
sideration permitted  by  section  355  is  an  exchange  of 
stock  or  securities"  (Pet.  Br.  21).  This  statement  would 
be  correct  if  petitioner  had  stated  that  the  sole  considera- 
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tion  permitted  to  he  received  tax  free  by  section  355  is 
stock  or  securities.  Section  355  like  other  comparable  non- 
recognition  provisions  in  this  part  of  the  Code  does  not 
preclude  the  payment  of  cash  by  a  tax-free  distributee. 
This  is  manifest  Avhen  section  355  is  examined  in  relation 
to  its  companion  sections  354  and  356  (App.  iv-v,  ix-xii). 
Section  356  provides  that  where  tax-free  distributions 
or  exchanges  under  sections  354  or  355  involve  the  re- 
ceipt of  stock  or  securities  permitted  to  be  received  with- 
out the  recognition  of  gain,  and  also  of  other  property  or 
money,  gain  is  to  be  recognized  to  the  extent  of  the  money 
or  such  other  property  received.  The  authorities  are  too 
numerous  to  cite  that  where,  under  section  354  and  its 
pedecessor  sections,  the  recipient  of  stock  or  securities 
paid  money,  nonrecognition  of  gain  would  still  remain  for 
the  stock  or  securities  received  (e.g.,  Securities  Co.  v. 
Commissioner  of  Internal  Revenue  (2  Cir.  1933)  64  F.2d 
330;  Robert  Dollar  Co.  (1952)  18  T.C.  444,  acquiescence). 
The  same  is  true  with  respect  to  the  parallel  provisions 
of  section  355.  Under  that  section  where  only  stock  or 
securities  have  been  received,  with  cash  paid,  so  too  the 
statute  expressly  permits  the  stock  or  securities  to  be 
received  without  the  recognition  of  gain. 

In  situations  where  section  355  would  apply  but  for  the 
receipt  of  cash  or  other  property,  the  manifest  intent  of 
Congress  was  to  limit  the  recognition  of  gain  to  the 
amount  of  such  cash  or  other  property  received  (sec.  356). 
It  is  inconceivable  that  Congress  could  have  intended,  in 
a  transaction  whereunder  the  Pacific  shareholders  re- 
ceived Northwest  stock  and  paid  money  to  Pacific,  that 
such  payment  should  occasion  a  tax  on  the  receipt  of  their 
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Northwest  stock.  The  purpose  of  the  offering  of  the 
Northwest  stock  to  the  Pacific  shareholders  was  to  permit 
them  on  the  exercise  of  their  rights  to  have  the  same 
ownership  of  Northwest  after  such  exercise  as  they  had 
in  the  business  and  properties  transferred  by  Pacific  to 
Northwest  before  the  plan  for  reorganization  was  carried 
out.  After  the  taxpayers  exercised  the  rights  issued  to 
them,  they  owned  precisely  the  same  equity  interest  in 
the  business  and  property  of  Pacific  and  Northwest  as 
they  had  in  Pacific  before  the  plan  was  carried  out.  In 
addition,  taxpayers  paid  into  Pacific  in  cash  $16  for  each 
and  every  share  of  Northwest  received  by  them. 

As  petitioner's  brief  states,  it  is  beyond  argmnent  that 
the  fundamental  basis  of  nonrecognition  of  gain  or  loss 
under  section  355  is  that  no  tax  should  be  imposed  when 
the  same  people  continue  to  own  the  same  businesses  with 
only  formal  changes  in  the  business  organization  (Pet. 
Br.  24).  This  is  precisely  what  occui'red  here.  There  was 
a  readjustment  of  corporate  ownership  involving  the  divi- 
sion of  the  assets  and  businesses  of  Pacific  between  those 
in  California  and  those  in  the  States  of  Oregon,  Washing- 
ton and  Idaho.  Such  readjustments  were  intended  by 
Congress  to  be  permitted  under  section  355  as  long  as  the 
interests  of  the  shareholders  remained  in  corporate  solu- 
tion. In  the  division  of  the  assets  and  businesses  of  Pacific 
through  the  plan  of  reorganization,  taxpayers  received 
nothing  other  than  the  Northwest  stock.  Section  355 
literally  requires  that  the  receipt  of  this  stock  be  treated 
as  tax  free.  Certainly  it  would  take  the  most  positive 
language  in  section  355  to  impose  a  tax  merely  because 
cash  had  been  paid  in  by  the  shareholders  of  Pacific,  when 
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admittedly  without  such  payment  section  355  would  have 
permitted  them  to  receive  the  Northwest  stock  tax  free. 
No  such  language  and  no  such  intent  can  be  found  in 
section  355. 

B.  Distribution  by  Pacific  of  all  of  the  stock  of  Northwest 
satisfied  the  transfer  of  control  requirement  of  section 
355(a)(1)(D). 

Petitioner  asserts  that  the  provisions  of  section 
355(a)(1)(D)  (App.  vi)  are  not  satisfied,  since  Pacific 
did  not  distribute,  mth  respect  to  its  stock,  control  of 
Northwest.  Control  is  defined  as  the  ownership  of  at  least 
80  per  cent  of  the  voting  stock  and  80  per  cent  of  all  other 
stock  of  the  corporation  (Pet.  Br.  23).  Under  this  portion 
of  his  argument,  petitioner  reserves  for  later  discussion 
the  point  that  57  per  cent  of  the  stock  of  Northwest  was 
transferred  in  1961,  and  the  remainder  transferred  in 
1963.  As  petitioner  states,  this  argument  is  a  mere  re- 
statement of  his  contentions  discussed  by  taxpayers  under 
heading  A  of  this  brief  (Pet.  Br.  23).  It  reflects  peti- 
tioner's groping  for  a  rationalization  of  his  position  that 
Congress  intended  to  preclude  the  application  of  section 
355  in  a  situation  where  stock  of  a  controlled  corporation 
is  transferred  to  shareholders  who  paid  cash  into  the 
distributing  corporation. 

Petitioner  asserts  that  'Hhe  issuance  of  transferable 
stock  rights,  the  exercise  of  which  requires  substantial 
cash  payments  by  the  shareholders,  predictably  wdll 
diminish  the  continuity  of  ownership"  (Pet.  Br.  24). 
It  should  be  noted  first  that  there  was  no  substantial 
diminution  of  continuity  of  ownership  present  here.  When 
the  plan  of  reorganization,  was  completed  more  than  95 
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per  cent  of  the  stock  of  Northwest  was  owned  by  the  same 
Pacific  shareholders  to  whom  the  rights  to  acquire  North- 
west stock  were  distributed  (I-R.  125,  n.  10).  Peti- 
tioner alleges  that  section  355  was  designed  to  minimize 
the  risk  that  shareholders  of  a  distributing  corporation 
would  receive  shares  of  a  controlled  corporation  which 
they  might  turn  around  and  sell,  and  thereby  privately 
"cash  in"  on  the  distributing  corporation's  earnings  and 
profits  (Pet.  Br.  24).  But  the  provisions  designed  to 
prevent  this  method  of  tax  avoidance  are  contained  in  an 
entirely  different  subsection  of  section  355,  namely,  sec- 
tion 355(a)(1)(B)  (App.  vi).  Section  355(a)(1)(B)  pro- 
vides that  the  transaction  involving  a  distribution  of  the 
stock  of  a  controlled  corporation  may  not  be  used  as  a 
device  for  the  distribution  of  the  earnings  and  profits  of 
the  distributing  corporation  or  the  controlled  corporation, 
or  both.  Congress  expressly  recognized  that,  subse<:iuent  to 
the  distribution,  the  stock  of  the  controlled  corporation 
might  be  sold  or  exchanged  by  all  or  some  of  the  dis- 
tributees. It  was  expressly  provided  that  such  fact  alone 
should  not  be  construed  to  mean  the  transaction  was 
principally  used  as  such  a  device  (sec.  355(a)(1)(B)). 
No  question  of  such  a  "device"  is  present  here.  It  is 
undisputed  that  the  plan  of  reorganization  and  the  trans- 
fer of  the  Northwest  stock  to  the  Pacific  shareholders 
fulfilled  sound  business  purposes  of  Pacific,  and  were  not 
in  any  way  intended  or  used  as  a  device  for  the  distribu- 
tion of  earnings  and  profits. 

With  respect  to  section  355(a)(1)(D),  Congress  plainly 
required  that  there  be  continuity  of  interest  as  between 
the  shareholders  or  security  holders  of  the  distributing 
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corporation  and  the  controlled  corporation,  but  this  was 
required  only  to  the  extent  of  80  per  cent  of  the  stock  of 
the  controlled  corporation.  Here,  there  was  continuity  of 
interest  represented  by  95  i)er  cent  of  the  stock  of  North- 
west. There  is  thus  present  the  fundamental  basis  for 
nonrecognition  of  gain  or  loss  under  section  355  which 
petitioner  espouses  (Pet.  Br.  24).  Petitioner  states  that 
the  fundamental  basis  for  nonreoognition  under  that  sec- 
tion ^'is  that  no  tax  should  be  imposed  when  the  same 
people  continue  to  own  the  same  businesses  with  only 
formal  changes  in  the  business  organization."  No  more 
inappropriate  occasion  for  recognition  of  a  gain  could  be 
found  than  here,  where  taxpayers  exercised  their  rights 
and  acquired  Northwest  stock  to  maintain  precisely  the 
same  corporate  interest  after  the  reorganization  as  they 
possessed  before.  Far  from  receiving  any  benefit  in  the 
form  of  cash  or  other  property,  which  might  provide  an 
appropriate  occasion  for  the  imposition  of  a  tax,  tax- 
payers paid  out  money. 

As  the  Tax  Court  pointed  out.  Pacific  disposed  of  eveiy 
share  of  Northwest,  retaining  none  whatever,  thereby 
satisf>Tiig  the  underlying  objective  of  section  355(a)  (1)  (D) 
(I-R.  124-125).  The  court  further  noted  that  the  fact 
that  some  shares  were  transferred  to  purchasers  of  rights, 
rather  than  to  stockholders,  was  munaterial,  for  in  any 
event  more  than  80  per  cent  of  the  shares  of  Northwest 
were  transferred  to  Pacific  shareholders.  Section 
355(a)(1)(D)  was  therefore  fully  satisfied. 
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C.    Section  355(a)(1)(D)  does  not  require  a  single  distribution 
of  control  of  Northwest,  as  petitioner  contends. 

Petitioner  contends  that  the  requirement  of  section 
355(a)(1)(D)  (App.  vi)  relating  to  the  distribution  of  all 
or  at  least  80  per  cent  of  the  stock  of  Northwest  is  not 
satisfied  (Pet.  Br.  25-27).  His  position  in  this  regard  is 
variously  stated  as  follows:  (1)  that  section  355(a)(1)(D) 
requires  "a  single  distribution"  (Pet.  Br.  25);  (2)  that 
"the  date  of  distribution  is  a  pivotal  moment  in  time" 
(Pet.  Br.  26) ;  and  (3)  that  the  single  distribution  must 
occur  "at  a  fixed  point  in  time"  (Pet.  Br.  27).  Petitioner 
asserts  that  any  other  interpreitation  of  section  355(a) 
(1)(D)  would  make  its  operation  "administratively  un- 
workable"  (Pet.  Br.  25). 

At  the  outset  it  should  be  observed,  as  petitioner  admits, 
that  this  argmnent  is  made  for  the  first  time  on  review  by 
this  Court  (Pet.  Br.  26,  n.  8).  Ignoring  any  question 
as  to  whether  petitioner  is  precluded  from  urging  this 
contention  before  this  Court,  it  must  clearly  be  rejected 
as  without  merit.  Petitioner's  reliance  is  on  a  purported 
literal  reading  of  the  statute  involving  isolated  words  and 
phrases  in  section  355  and  attributing  to  them  a  meaning 
without  regard  to  their  context.  Petitioner  seizes  on  the 
use  of  the  singular  in  referring  to  "the  date  of  distribu- 
tion, ' '  and  insists  that  the  use  of  the  phrases  ' '  iimnediately 
before"  and  "immediately  after"  a  distribution  requires 
a  single  transfer  of  control  in  the  distribution  of  the  stock 
of  the  controlled  corporation  at  a  fixed  point  in  time 
(Pet.  Br.  25-26). 

Petitioner  can  derive  no  comfort  from  the  use  of  the 
singular  in  the  statutory  reference  to  "the  distribution" 
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or  ''the  date  of  distribution."  The  statute  likewise  refers 
to  "a  shareholder"  in  section  355(a)(1) (A) (i)  (App.  v), 
and  certainly  it  would  be  inconceivable  that  the  use  of  the 
singular  therein  recjuired  that  its  operative  effect  be 
limited  to  transactions  involving  a  single  shareholder.  The 
short  answer  to  all  of  this  is  that  section  1  of  Title  1  of  the 
United  States  Code  provides  that,  unless  the  context  indi- 
cates othei'wise,  words  importing  the  singular  include  and 
apply  to  the  plural.  Nothing  in  the  context  of  section 
355  requires  a  fixing  of  a  single  date  for  the  distribution 
of  control. 

Petitioner  seeks  to  support  his  argument  by  references 
to  the  language  "immediately  before"  and  "immediately 
after"  as  connoting  a  requirement  for  a  single  transfer. 
This  language  was  obviously  borrowed  from  and  parallels 
the  language  "immediately  after"  in  section  351  (App. 
iii-iv)  and  its  predecessor  provisions.  The  language  of  sec- 
tion 351  has  been  unifonnly  considered  to  admit  of  a  num- 
ber of  transfers.  Section  351  has  never  been  considered  as 
recjuiring  a  single  transfer  {Halliburton  v.  Commissioner  of 
Internal  Revenue  (9  Cir.  1935)  78  F.2d  265;  Portland  Oil 
Co.  V.  Commissioner  of  Internal  Revenue  (1  Cir.  1940) 
109  F.2d  479,  certiorari  denied  (1940)  310  U.S.  650).  The 
Treasury  regulations  interpreting  section  351,  which  have 
been  substantially  unchanged  since  the  regulations  under 
the  Revenue  Act  of  1934,  provide  as  follows : 

"The  phrase  'iimnediately  after  the  exchange'  does 
not  necessarily  require  simultaneous  exchanges  by 
two  or  more  persons,  but  comprehends  a  situation 
where  tlie  rights  of  the  parties  have  been  previously 
defined  and  the  execution  of  the  agreement  proceeds 
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with  an  expedition  consistent  with  orderly  procedure" 
(Income  Tax  Regs.  sec.  1.351-l(a)(l)). 

Far  from  supporting  the  novel  position  adopted  by  the 
petitioner,  the  use  of  this  language  clearly  requires  rejec- 
tion of  petitioner's  contention. 

Section  355  is  a  part  of  the  subchapter  of  the  Code  which 
deals  with  corporate  reorganizations.  In  fact,  transactions 
to  which  section  355  is  applicable  may  well  involve  reor- 
ganizations under  section  368.  Section  355(a)(2)(C)  (App. 
vii)  provides  that  section  355  may  be  applied  whether  or 
not  the  distribution  is  in  pursuance  of  a  plan  of  reorgani- 
zation under  section  368.  Section  355  was  intended  to  deal 
in  one  section  witb  the  subject  matter  of  corporate  reor- 
ganizations in  the  form  of  spinoffs,  split-offs  and  split- 
ups  (S.Rept.  1622,  83d  Cong.,  2d  Sess.,  266).  Congress  was 
well  aware  of  the  operation  of  the  reorganization  provi- 
sions contained  in  Subchapter  C.  These  provisions  have 
long  been  construed  so  as  to  permit  the  treatment  of 
various  steps  in  consmimiating  i>lans  of  reorganization  as 
part  of  a  single  transaction  (3  Mertens,  Law  of  Federal 
Income  Taxation,  sec.  20.161  et  seq.,  and  cases  there  cited). 
The  Commissioner  himself  has  ruled  that  the  step  trans- 
action doctrine,  generally  applicable  in  the  case  of  reor- 
ganizations under  section  368,  applies  under  section  355 
(Rev.  Rul.  57-311,  C.B.  1957-2,  243). 

Not  only  is  there  no  basis  in  the  language  of  section 
355  to  support  the  contention  that  the  distribution  of 
control  required  under  section  355(a)(1)(D)  must  be 
effected  on  or  as  of  a  single  day,  but  there  is  no  warrant 
for  the  assertion  that  anv  other  construction  would  make 
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the  statute  administratively  unworkable.  On  the  contrary, 
the  strained  manner  in  which  petitioner  seeks  to  limit  the 
operation  of  section  355  would  make  it  virtually  unwork- 
able for  corporations  having  a  large  nmnber  of  share- 
holders. This  may  be  illustrated  by  what  transpired  in 
carrying  out  the  plan  of  reorganization  by  Pacific.  Pacific 
had  over  38,000  shareholders.  Its  stock  was  listed  on  the 
New  York  Stock  Exchange  and  the  Pacific  Coast  Stock 
Exchange.  The  Northwest  stock  was  listed  on  the  Ameri- 
can Stock  Exchange  and  on  the  Pacific  Coast  Stock  Ex- 
change. The  consummation  of  the  plan  of  reorganization  of 
Pacific  was  quite  complex.  It  involved  the  formulation  of 
the  plan,  its  presentation  to  the  directors  and  share- 
holders, approvals  by  state  and  Federal  regulatory 
agencies,  the  filing  of  registration  statements  ^vith  the 
Securities  and  Exchange  Conmiission,  the  listing  of  securi- 
ties on  the  various  Exchanges,  and  the  complicated  cor- 
porate and  financial  matters  involved  in  the  issuance  of 
the  very  large  amounts  of  stock  of  Northwest  and  the 
receipt  of  large  amounts  of  capital.  When  these  transac- 
tions were  completed.  Pacific  distributed  30,460,000  shares 
of  Northwest  and  received  $487,360,000. 

It  is  undisputed  that  the  transactions  involving  tlie 
initial  distribution  of  the  Northwest  stock  in  1961  and 
the  distribution  of  the  Northwest  stock  in  1963  were  inter- 
related, interdependent  and  justifiably  occurring  -within 
the  period  of  two  years  as  contemplated  by  the  plan 
(Pet.  Br.  25-26).  Petitioner  finds  it  difficult  to  comprehend 
that  "the  state  of  mind  of  those  in  control  of  the  dis- 
tributing coi'poration  should  have  the  effect  of  trans- 
forming two  distributions  into  one"  (Pet.  Br.  26).    It  is 
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not  merely  an  intent  that  is  controlling  in  requiring  that 
the  two  transfers  of  the  Northwest  stock  be  viewed  as 
parts  of  a  single  transaction,  but  rather  the  fact  that  they 
were  contemplated  and  required  by  the  plan  of  reorganiza- 
tion pursuant  to  which  the  Northwest  shares  were  dis- 
tributed. It  is  submitted  that  unless  corporations  could 
have  some  leeway  in  the  timing  of  exchanges  and  dis- 
tributions of  stock  or  securities  of  a  controlled  corporation 
under  section  355,  thai  section  would  be  virtually  useless 
in  carrying  out  readjustments  of  corporate  and  stock- 
holder relationships  as  contemplated  by  section  355  in  the 
case  of  corporations  of  any  magnitude.  It  should  be  noted 
that  section  355  embraces  distributions  not  only  to  share- 
holders but  also  to  all  other  security  holders  and  also 
prorata  or  non-prorata  distributions  and  exchanges,  wdth 
or  Avithout  the  surrender  of  stock.  It  is  inconceivable  that, 
with  such  latitude  allowed  corporations  in  the  manner  of 
effecting  corporate  readjustments  under  section  355, 
Congress  would  have  required  that  they  take  place  as  of  a 
single  day.  No  rational  basis  can  be  found  for  any  such 
limitation.  None  is  expressed  in  any  of  the  conmiittee 
reports  dealing  with  section  355. 

Under  the  reorganization  provisions  elsewhere  in  Sub- 
chapter C,  in  which  section  355  appears,  tax-free  reorgan- 
ization plans  have  been  allowed  to  be  carried  out  over  a 
period  of  time.  Such  time  intervals  in  effecting  tax-free 
reorganizations  have  not  involved  any  unworkable  admin- 
istrative difficulties  that  petitioner  professes  to  see  if 
several  distributions  were  treated  under  section  355  as 
part  of  a  single  transaction.  There  is  present  here  no 
administrative  difficulty  in  detennining  that  the  require- 
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ments  of  section  355(a)(1)(D)  are  fully  satisfied,  as  held 
by  the  Tax  Court.  Both  iimnediately  before  and  imme- 
diately after  the  distributions,  both  Pacific  and  Northwest 
were  engaged  in  active  businesses  (sec.  355(b)(1)(A)). 
The  business  of  Northwest  had  been  conducted  for  a 
period  of  five  years  ending  on  the  date  of  distribution 
(sec.  355(b)(2)(B)).  Obviously,  the  business  of  North- 
west, like  that  of  Pacific,  was  actively  continued  both  long 
before  and  long  after  the  plan  of  reorganization  was 
begun  and  completed.  The  Tax  Court  prox>erly  held  that 
the  disposition  by  Pacific  of  every  share  of  Northwest, 
retaining  none  whatever,  carried  out  the  underlying 
objective  of  section  355(a)(1)(D)   (I-R.  124-125). 

D.  When  Northwest  acquired  its  telephone  businesses  from 
Pacific  in  exchang^e  for  stock  and  a  demand  note,  no  gain  was 
recogTiized  in  whole  or  in  part  within  the  meaning  of  section 
355(b)(2)(C). 

The  last  objection  made  by  the  petitioner  to  the  appli- 
cation of  section  355  to  the  transactions  here  in  question 
involves  section  355(b)(2)(C)  (App.  ix).  That  section  im- 
poses a  limitation  on  the  acquisition  by  the  controlled  cor- 
poration of  the  business  which  is  the  subject  of  the  section 
355  distribution.  The  limitation  here  in  question,  which  peti- 
tioner contends  is  not  satisfied,  is  that  the  business  of  the 
controlled  corporation  not  be  acquired  in  a  transaction 
"in  which  gain  or  loss  was  recognized,  in  whole  or  in 
I  part."   This   restriction  is   related  to   the   so-called  five- 
I  year  active  business   rule,   and   requires   that  an  active 
,  business  be  conducted  for  a  period  of  five  years  either  by 
'  the  controlled  corporation,  Northwest,  or  by  its  predeces- 
sor corporation,  Pacific.  If  the  latter,  the  business  must 
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have  been  transferred  from  Pacific  to  Northwest  in  a  tax- 
free  transaction. 

The  burden  of  petitioner's  argument  is  that  the  tele- 
phone businesses  in  the  States  of  AVashington,  Oregon  and 
Idaho  were  acquired  by  Northwest  in  a  transaction  to 
which  section  351  (App.  iii-iv)  applies,  and,  that  under  said 
section,  gain  would  have  been  required  to  be  recognized  by 
Pacific  in  part,  to  the  extent  of  the  $200  million  demand 
note  received  by  Pacific.  Petitioner  contends  that  the  $200 
million  note  received  by  Pacific  from  Northwest  was  not 
a  security  within  the  meaning  of  section  351,  which  could 
have  been  received  by  Pacific  tax  free  (Pet.  Br.  28). 

The  Tax  Court  fomid  it  unnecessary  to  determine 
whether  or  not  the  demand  note  was  a  security  for  pur- 
poses of  section  351  (I-R.  121).  The  Tax  Court  held  that 
the  nonrecognition  requirements  of  section  355(b)(2)(C) 
were  satisfied  by  reason  of  the  fact  that  the  transfer  by 
Pacific  of  the  assets  to  Northwest  was  an  intercompany 
transaction  between  affiliated  corporations  included  in  the 
consolidated  income  tax  return  filed  by  American,  and 
that  therefore  no  taxable  gain  resulted  therefrom  (I-R. 
121).  Petitioner  does  not  dispute  that  Avhatever  gain 
Pacific  might  have  had  on  the  transfer  of  the  assets  to 
Northwest  was  properly  eliminated  and  not  taxable  under 
the  consolidated  return  pro^dsions  and  regulations  there- 
under (Pet.  Br.  29).  Petitioner  insists,  however,  that  a 
distinction  must  be  made  between  nonrecognition  of  gain 
by  reason  of  the  filing  of  a  consolidated  income  tax  re- 
turn and  nonrecognition  of  gain  under  jiiovisions  of 
Subchapter  C,  and  contends  that  only  the  latter  type  of 
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nonrecognition   satisfies   the   requirement  of  section  355 
(b)(2)(C)  (Pet.  Br.  29). 

Petitioner  states  that  the  Tax  Court  "apparently  never 
considered"  what  intelligible  legislative  purpose  would  be 
served  by  making  qualification  under  section  355  depend 
upon  tlie  happenstance  that  an  affiliated  group  of  corpo- 
rations subsequently  elected  to  file  a  consolidated  income 
tax  return  (Pet.  Br.  29). 

First  of  all,  it  should  be  noted  that  there  was  no  elec- 
tion made  in  1961  for  the  filing  of  a  consolidated  income 
tax  return.  Corporations  which  had  filed  consolidated  in- 
come tax  returns  for  1960  were  not  permitted  to  make  a 
new  election  for  1961  (Income  Tax  Regs.  sec.  1.1502-11). 
Since  American  had  filed  a  consolidated  income  tax  return 
for  the  year  1960,  it  was  required  to,  and  did,  file  a  con- 
solidated income  tax  return  for  the  year  1961.  This  fact 
alone  casts  serious  doubt  upon  petitioner's  argument  that 
the  character  of  the  transaction  must  for  purposes  of  sec- 
tion 355(b)(2)(C)  be  examined  as  of  the  date  on  w^hieh  it 
occurs,  and  that  a  subsequent  option  may  not  relate  back 
to  change  the  character  of  the  transaction  (Pet.  Br. 
29-30). 

More  important,  however,  is  the  fact  that  the  Tax  Court 
did  set  forth  a  rational  basis  for  its  interpretation  of  the 
statute,  and  one  which  is  clearly  supported  by  its  legis- 
lative history.  It  should  be  noted  that  no  rational  basis 
has  been  urged  by  petitioner  for  contending  that  In^ao- 
thetical  nonrecognition  of  gain  under  section  351  will 
satisfy  the  statute,  but  that  actual  nonrecognition  of  gain 
under  other  provisions  of  the  Code  vnll  not.  Certainly  no 
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language  can  be  pointed  to  by  petitioner  which  so  limits 
the  nonrecognition  provisions  of  section  355(b)(2)(C). 

The  purpose  of  section  355(b)(2)(C)  was  to  provide  a 
further  safeguard  against  the  use  of  section  355  as  a 
means  of  distributing  earnings  and  i^rofits.  As  the  Tax 
Court  well  stated,  and  as  amply  demonstrated  by  the 
committee  reports  (S.Rept.  1622,  83d  Cong.,  2d  Sess.,  pp. 
267-268),  Congress  was  concerned  that  a  going  business 
with  liquid  assets  might  be  purchased  for  the  purpose  of 
providing  a  medimn  through  which  a  tax-free  distribution 
of  a  corporation's  earnings  and  profits  could  be  effected 
(I-R.  120;  see  Cohen,  Silverman,  Surrey,  Tarleau  and 
Warren,  The  Internal  Revenue  Code  of  1954:  Corporate 
Distributions,  Organizations,  and  Reorganizations,  68 
Harvard  Law  Review,  1954-1955,  393,  432).  As  the  Tax 
Court  stated,  no  such  circumstances  are  present  here.  This 
case  involves  the  operation  of  businesses  conducted  for 
many  years  by  Pacific.  The  legislative  purpose  of  section 
355(b)(2)(C)  is  clearly  served  by  permitting  the  busi- 
nesses of  Pacific  in  the  States  of  Oregon,  Washington  and 
Idaho  to  be  the  subject  of  a  tax-free  divisive  reorganiza- 
tion. 

E.  In  any  event,  even  if  nonrecogiution  of  gain  on  the  transfer 
of  assets  to  Northwest  is  required  under  section  351,  the 
demand  note  of  Northwest  was  a  security  permitted  to  be 
received  tax  free  by  Pacific  under  that  section. 

To   support  his   contention  that  section   355(b)(2)(C) 

(App.  ix)  is  not  complied  with,  petitioner  must  be  correct 

in  his  assertion  that  the  required  nonrecognition  of  gain  on 

the  transfer  of  the  assets  to  Northwest  must  fall  under 

section  351   (App.  iii-iv)   or  some  other  section  of  Sub- 
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chapter  C,  aiid  may  not  come  under  the  consolidated  return 
provisions.  In  addition,  petitioner  must  demonstrate  that 
gain  would  have  been  recognized  to  Pacific  on  such  trans- 
fer under  section  351.  Petitioner  claims  that  such  a  hjpo- 
thetical  gaiji  would  have  resulted  under  section  351 
because  of  the  receipt  of  the  $200  million  demand  note  by 
Pacific  as  part  of  the  consideration  for  the  transfer  of  the 
assets  and  business  to  Northwest. 

Petitioner  asserts  that  the  $200  million  demand  note 
was  not  a  security  within  the  meaning  of  section  351(a) 
(App.  iii-iv),  which  could  have  been  received  tax  free  by 
Pacific  under  section  351.  The  statement  is  made  that  cor- 
porate notes  qualify  as  securities  "only  when  they  are  of 
sufficient  duration  to  represent  a  substantial  continuing  in- 
terest in  the  corporation"  (Pet.  Br.  28,  n.  9).  This  test  is, 
of  course,  addressed  to  the  character  of  the  corporate 
indebtedness.  Its  application  does  not  require  that  Pacific 
continue  to  own  the  note  indefinitely.  Rather,  the  test  is 
whether  the  indebtedness  of  Northwest  evidenced  by  the 
demand  note  represented  part  of  its  permanent  capital — 
as  petitioner  puts  it,  "a  substantial  continuing  interest  in 
Northwest."  The  fact  that  the  debt  w^as  in  form  payable 
on  demand  is  not  controlling.  The  cases  clearly  establish 
that  the  mere  form  of  indebtedness  does  not  control  its 
status  for  tax  purposes.  This  is  clear  from  the  cases 
involving  so-called  "thin  corporations"  where  open 
jaccount  indebtedness  or  short-term  notes  may  be  treated 
[as  stock  (Gilhert  v.  C.I.R.  (2  Cir.  1959)  262  F.2d  512, 
jcert.  den.  (1959)  359  U.S.  1002  (on  appeal  from  remand 
jof  (2  Cir.  1957)  248  F.2d  399) ;  0.  ^.  Kn^^e  Grain  S  Mill- 
kng  V.  C.LR.  (9  Cir.  1960)  279  F.2d  123). 
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Here,  the  facts  show  that  the  $200  million  indebtedness, 
evidenced  by  the  demand  note  received  by  Pacific,  repre- 
sented part  of  the  permanent  capital  of  Northwest  (Exh. 
17-Q,  pp.  10,  12).  The  Tax  Court  found  that  this  indebted- 
ness was  included  in  the  liabilities  of  Northwest  when 
Northwest  was  organized  and  was  designed  to  establish 
Northwest  with  the  same  proportions  of  total  debt  and 
stock  as  those  of  Pacific  prior  to  the  transfer  (I-R. 
97).  If  Northwest  had  included  the  amount  of  the 
$200  million  note  in  the  indebtedness  of  Pacific  assumed 
by  Northwest,  clearly  no  gain  would  have  been  recogniz- 
able to  Pacific  under  section  351.  Had  Pacific  received 
long-term  debentures  from  Northwest  in  the  same  amount 
as  the  demand  note  and  had  Pacific  sold  these  debentures 
to  the  public,  likewise,  no  gain  would  have  been  recog- 
nized to  Pacific  under  section  351  on  the  receipt  of  such 
long-term  debentures  from  Northwest.  The  same  result 
should  follow  here  where  there  was  no  intention  or 
expectation  that  Northwest  would  reduce  its  capital  on 
the  payment  of  the  note  held  by  Pacific.  Northwest  and 
Pacific  contemplated,  as  was  done,  that  Northwest  would 
refund  the  demand  note  by  the  issuance  of  long-term 
debentures.  For  this  purpose  Northwest  issued  to  the  • 
public  20-year  debentures  in  the  amounts  of  $50  million 
each  during  the  period  from  1961  to  1963,  the  proceeds  of 
which  were  used  in  payment  of  the  demand  note  held  by  , 
Pacific  (I-R.  63).  ! 

On  these  facts,  it  should  be  held  that  the  demand  note 
was  part  of  the  permanent  capital  of  Northwest,  and 
therefore  constitutes  a  security  within  the  meaning  of 
section  351.  If  this  point  must  be  resolved  in  order  to  de- 


43 


cide  this  case,  and  this  Court  should  for  any  reason  feel 
that  the  findings  of  the  Tax  Court  are  not  sufficient  to 
require  the  treatment  of  the  demand  note  as  a  security 
within  the  provisions  of  section  351,  then  the  case  should 
be  remanded  by  this  Court  to  the  Tax  Court  for  specific 
findings  as  to  whether  or  not  the  demand  note  constituted 
a  security  (Turner  Construction  Company  v.  United 
States  (2  Cir.  1966)  364  F.2d  525).  The  Tax  Court,  as  has 
been  pointed  out,  found  it  unnecessary  to  so  determine, 
and  should  be  given  an  opportunity  to  do  so,  if  a  decision 
on  this  point  is  necessary  to  decide  this  case. 


II 

IF  FOR  ANY  REASON  THIS  COURT  SHOULD  HOLD  THAT 
SECTION  355  IS  NOT  APPLICABLE  TO  THE  FACTS  OF  THIS 
CASE,  THIS  CASE  SHOULD  BE  REMANDED  TO  THE  TAX 
COURT  FOR  CONSIDERATION  OF  THE  ALTERNATIVE  CON- 
TENTIONS OF  TAXPAYERS  THAT  THE  COMMISSIONER'S 
DETERMINATION  IS  ERRONEOUS. 

In  addition  to  contending  that  section  355  applied  to 
preclude  the  treatment  of  the  receipt  by  taxpayers  of  the 
Northwest  stock  as  a  taxable  dividend,  taxpayers  in  the 
Tax  Court  relied  on  other  provisions  of  the  1954  Code. 
Taxpayers  in  the  court  below  contended,  in  the  alternative, 
that  no  gain  should  be  recognized  by  taxpayers  on  the 
receipt  of  the  Northwest  stock  by  reason  of  the  provisions 
of  section  354,  involving  exchanges  of  stock  and  securities 
in  reorganizations.  A  further  alternative  contention  made 
by  taxpayers  was  that  if  any  gain  is  to  be  recognized  on 
the  receipt  of  the  Northwest  stock  by  taxpayers,  such 
gain  must  be  treated  as  a  capital  gain  by  reason  of  the 
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provisions  of  section  346(b),  dealing  with  distributions  in 
partial  liquidation  (I-R.  110-111). 

If  this  Court  should  for  any  reason  hold  that  section 
355  is  not  applicable  and  that  the  receipt  of  the  North- 
west stock  was  not  tax  free  thereby,  the  case  should  be 
remanded  for  consideration  by  the  Tax  Court  of  these 
alternative  contentions  of  the  taxpayers  based  on  the 
other  provisions  of  the  Code  (Pet.  Br.  30). 


SUMMARY  OF  ARGUMENT 

For  sound  corporate  business  reasons,  Pacific  formu- 
lated a  plan  for  the  separation  of  the  business  and  assets 
of  Pacific  in  the  three  States  of  Washington,  Oregon  and 
Idaho  into  a  neAV  corporation,  Northwest,  to  have  a 
separate  management  and  to  be  OAvned  by  the  Pacific 
shareholders.  Pacific  was  advised  by  its  attorneys  that  it 
was  not  possible  under  the  California  corporation  law  to 
distribute  the  stock  of  Northwest  to  its  shareholders  pro 
rata  out  of  its  capital  or  surplus.  Petitioner  concedes  that 
had  Pacific  transferred  its  assets,  in  the  three  states 
referred  to,  to  Northwest  for  its  common  stock  and  had 
it  distributed  such  stock  to  its  shareholders,  there  Avould 
have  occurred,  in  the  language  of  the  Tax  Court,  "a 
classic  case  of  a  tax-free  divisive  reorganization,"  or 
spinoff,  to  which  section  355  (App.  v-ix)  was  clearly  ad- 
dressed. The  only  factor  present  here  not  present  in  the 
classic  tax-free  spinoff  case  was  that  the  distribution  of 
the  Northwest  stock  was  conditioned  upon  payment  of  $16 
a  share  by  Pacific  shareholders  to  Pacific.  Such  cash  j^ay- 
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ment  served  the  additional  purpose  of  providing  needed 
capital  for  Pacific's  operations  in  California.  If  section 
355  applies  to  the  receipt  of  the  Northwest  stock  by  tax- 
payers, petitioner  concedes  that  no  amount  is  includible  in 
their  income  on  the  receipt  of  the  Northwest  stock. 

Petitioner's  contentions  that  section  355  does  not  apply 
revolve  around  a  basic  misconcej^tion  of  the  proper  tax 
treatment  of  the  rights  issued  by  Pacific  to  its  share- 
holders. Petitioner  contends  that  the  subject  of  the  dis- 
tribution by  Pacific  to  its  shareholders  under  the  plan  of 
reorganization  was  the  rights  to  subscribe  to  the  North- 
west stock,  rather  than  the  Northwest  stock  itself.  The 
Tax  Court  properly  held,  in  accordance  with  the  Supreme 
Court's  decision  in  Palmer  v.  Com,missioner  (1937)  302 
U.S.  63,  that  the  subject  of  the  distribution  by  Pacific  was 
not  the  rights  but  the  Northwest  stock.  Tlie  court  in  the 
Palmer  case  held  that  the  mere  issuance  of  rights  does  not 
involve  a  distribution  of  corporate  assets,  since  rights  are 
options  or  continuing  offers  which  result  in  distribution  of 
the  corporate  property  only  on  their  exercise.  The  Tax 
Court  properly  held  that  the  Northwest  stock  was  dis- 
tributed by  Pacific  and  that  section  355  applied  to  this 
distribution. 

Petitioner  is  in  error  in  his  contention  that  the  North- 
west stock  was  not  distributed  by  Pacific  to  Pacific  share- 
holders, as  required  by  section  355(a)(1)(A)  (App.  v). 
The  phrase  "distributes  .  .  .  with  respect  to  stock"  does 
not  preclude  a  transfer  for  a  consideration.  It  may  clearly 
embrace,  as  the  Supreme  Court  said  in  the  Palmer  case, 
a  transfer  for  a  cash  consideration.  AVhen  section  355  is 
examined  in  relation  to  its  companion  sections  354  and 
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356  (App.  iii-iv,  ix-xii),  it  is  clear  that  gain  is  to  be  recog- 
nized only  to  the  extent  of  cash  or  other  property  re- 
ceived, and  not  where  solely  stock  or  securities  have  been 
received,  with  cash  paid.  There  is  present  here,  as  peti- 
tioner states,  the  fundamental  basis  for  nonrecognition  of 
gain  under  section  355,  namely,  that  no  tax  should  be  im- 
posed when  the  same  people  continue  to  own  the  same 
businesses  with  only  formal  changes  in  the  business  or- 
ganization. The  Tax  Court  jjroperly  held  that  the  distribu- 
tion by  Pacific  of  every  share  of  Northwest,  retaining 
none  whatever,  satisfied  the  underlying  objective  of  section 
355(a)(1)(D).  Under  this  section,  Congress  plainly  re- 
quired that  there  be  continuity  of  interest  as  between  the 
shareholders  of  the  distributing  corporation  and  the  con- 
trolled corporation  only  to  the  extent  of  80  per  cent  of  the 
stock  of  the  controlled  corisoration.  Here,  there  was  con- 
tinuity of  interest  represented  by  95  per  cent  of  the  stock 
of  Northwest. 

Petitioner  erroneously  asserts  that  section  355(a)  (1)  (D) 
(App.  vi)  requires  a  single  distribution  of  control  of 
Northwest  at  a  fixed  point  in  time.  Section  355  was  in- 
tended to  deal  in  one  section  with  the  subject  matter  of 
reorganizations  in  the  form  of  spinoffs,  sjalit-ups  and 
split-offs.  The  reorganization  provisions  in  Subchapter  C 
have  long  been  construed  so  as  to  permit  the  treatment  of 
various  steps  in  consummating  plans  of  reorganization  as 
jjart  of  a  single  transaction.  It  is  undisputed  that  the 
transactions  involved  in  the  initial  distribution  of  the 
Northwest  stock  in  1961,  and  the  distribution  of  the  North- 
west stock  in  1963,  were  interrelated,  interdependent  and 
justifiably  occurring  within  the  period  of  two  years,  as 
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contemplated  by  the  plan.  There  are  no  administrative  dif- 
ficulties in  vieAving  these  distributions  as  part  of  a  single 
transaction  wliich  satisfied  the  distribution  of  control  re- 
quirement in  section  355(a)(1)(D). 

There  is  no  merit  to  petitioner's  contention  that  the 
transfer  of  the  business  to  Northwest  did  not  satisfy  the 
nonrecognition  provisions  of  section  355(b)(2)(C)  (App. 
ix).  No  taxable  gain  in  fact  resulted  because  the  transfer 
was  an  intercompany  transaction  between  affiliated  corpo- 
rations included  in  a  consolidated  income  tax  return  filed 
by  American.  Petitioner  concedes  that  no  taxable  gain 
resulted  from  the  transfer.  Petitioner  contends,  however, 
that  such  nonrecognition  of  gain  does  not  satisfy  the 
requirements  of  section  355(b)(2)(C),  and  that  the 
transaction  must  qualify  for  nonrecognition  under  some 
provision  of  Subchapter  C — in  this  case,  section  351.  The 
Tax  Court  properly  ruled  that  actual  nonrecognition  of 
gain  under  any  provisions  of  the  Code  satisfied  the  pro- 
visions of  section  355(b)(2)(C).  These  provisions  were  ^ 
designed  to  prevent  the  use  of  section  355  as  a  means  of 
distributing  earnings  and  profits  through  the  purchase  of 
a  going  business  with  liquid  assets.  No  such  circumstances 
are  present  here.  The  legislative  purpose  of  section 
355(b)(2)(C)  is  clearly  served  by  permitting  the  busi- 
nesses of  Pacific  in  the  States  of  Washington,  Oregon  and 
Idaho  to  be  the  subject  of  a  tax-free  divisive  reorganiza- 
tion. 

Even  if  nonrecognition  of  gain  under  section  351  is 
required  on  the  transfer  of  the  assets  of  Northwest,  for 
purposes  of  section  355(b)(2)(C),  the  demand  note  of 
Northwest  was  a  security  permitted  to  be  received  tax 
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"^^  free  by  Pacific.  This  note  represented  a  permanent  part 
of  Northwest's  capital.  It  was  refunded  by  the  public 
offering  by  Northwest  of  20-year  debentures  in  the 
amount  of  $50  million  each. 

The  Tax  Court  deemed  it  unnecessary  to  make  specific 
findings  as  to  whether  the  $200  million  note  qualified  as 
a  security  for  purposes  of  section  351.  If  this  point 
must  be  resolved  in  order  to  decide  this  case,  and  the 
Court  should  for  any  reason  feel  that  the  findings  of  the 
Tax  Court  are  not  sufficient  to  require  that  the  demand 
note  be  treated  as  a  security,  then  the  case  should  be 
remanded  to  the  Tax  Court  for  further  findings. 

Taxpayers  have  made  alternative  contentions  that  no 
gain  or  loss  was  recognized  on  the  receipt  of  Northwest 
stock  because  of  the  application  of  section  354,  involving 
exchanges  of  stock  or  securities  in  reorganizations.  A 
further  alternative  contention  was  made  that  if  gain  was 
to  be  recognized  to  the  taxpayers  on  the  receipt  of  the 
Northwest  stock,  such  gain  should  not  be  treated  as 
dividend  income  but  as  capital  gain  under  the  provisions 
"^cih^  N/  of  section  346(b),  dealing  with  distributions  by  corpora- 
tions  in  partial  liquidation.  The  Tax  Court  found  it  un- 
necessary'- to  pass  on  these  alternative  contentions  because 
it  held  that  the  receipt  of  the  Northwest  stock  was  tax 
free  under  section  355.  If  this  Court  should  hold  that 
section  355  is  not  applicable,  the  case  should  be  remanded 
for  consideration  by  the  Tax  Court  of  these  alternative 
contentions. 
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CONCLUSION 

For  the  reasons  stated  herein,  this  Court  should  hold 
that  section  355  applies  to  the  receipt  of  the  Northwest 
stock  by  taxpayers,  and  the  decision  of  the  Tax  Court 
should  be  affirmed.  If  this  Court  should  hold  that  section 
355  is  not  applicable,  the  case  should  be  remanded  to 
the  Tax  Court  for  consideration  of  the  alternative  con- 
tentions of  taxpayers  based  on  other  provisions  of  the 
Code. 

Eespectfully  submitted, 

Harry  R.  Horrow, 
Stepheist  J.  Martin, 
Attorneys  for  Respondents. 


PiLLSBURY,  Madison  &  Sutro, 
Of  Counsel. 

November  8,  1966. 


Certificate 

I  certify  that,  in  connection  with  the  preparation  of  this 
brief,  I  have  examined  Rules  18,  19  and  39  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that, 
in  my  opinion,  the  foregoing  brief  is  in  full  compliance 
with  those  rules. 

Dated:  November  8,  1966. 

Harry  R.  Horrow. 
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Internal  Revenue  Code  of  1954: 

SEC.  301.     DISTRIBUTIONS  OF  PROPERTY. 

(a)  In  General. — Except  as  otherwise  provided  in 
this  chapter,  a  distribution  of  property  (as  defined  in 
section  317  (a))  made  by  a  corporation  to  a  shareholder 
with  respect  to  its  stock  shall  be  treated  in  the  manner 
provided  in  subsection  (c). 

(b)  AiviouNT  Distributed. — 

(1)     GrENERAL,  RULE. — For  purposes  of  this  section, 
the  amount  of  any  distribution  shall  be — 

(A)  Noncorporate  distributees. — If  the  share- 
holder is  not  a  corporation,  the  amount  of  money 
received,  plus  the  fair  market  value  of  the  other 
property  received. 

(B)  Corporate  distributees. — If  the  share- 
holder is  a  corporation,  the  amount  of  money  re- 
ceived, plus  whichever  of  the  following  is  the 
lesser : 

(i)  the  fair  market  value  of  the  other  prop- 
erty received;  or 

(ii)  the  adjusted  basis  (in  the  hands  of  the 
distributing  corporation  inunediately  before  the 
distribution)  of  the  other  property  received, 
increased  in  the  amount  of  gain  to  the  distribut- 
ing corporation  which  is  recognized  under  sub- 
section (b)  or  (c)  of  section  311,  under  section 
341(f),  or  under  section  1245(a)  or  1250(a). 
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(C)  Certain  corporate  distributees  of  foreign 
CORPORATION. — Notwithstanding  subparagraph  (B), 
if  the  shareholder  is  a  corporation  and  the  dis- 
tributing corporation  is  a  foreign  corporation,  the 
amount  taken  into  account  with  respect  to  property 
(other  than  money)  shall  be  the  fair  market  value 
of  such  property;  except  that  if  any  deduction  is 
allowable  under  section  245  with  respect  to  such 
distribution,  then  the  amount  taken  into  account 
shall  be  the  sum  (determined  under  regulations 
prescribed  by  the  Secretary  or  his  delegate)  of — 

(i)  the  proportion  of  the  adjusted  basis  of 
such  property  (or,  if  lower,  its  fair  market 
value)  properly  attributable  to  gross  income 
from  sources  within  the  United  States,  and 

(ii)  the  proportion  of  the  fair  market  value 
of  such  property  properly  attributable  to  gross 
income  from  sources  Avithout  the  United  States. 

(2)  Reduction    for   liabilities. — The    amount    of 
any    distribution    determined   under    paragraph    (1)   J 
shall  be  reduced  (but  not  below  zero)  by — 

(A)  the  amount  of  any  liability  of  the  corpora- 
tion assumed  by  the  shareholder  in  connection  with 
the  distribution,  and 

(B)  the  amount  of  any  liability  to  which  the 
property  received  by  the  shareholder  is  subject 
immediately  before,  and  immediately  after,  the 
distribution. 

(3)  Determination  of  fair  market  value. — For 
purposes  of  this  section,  fair  market  value  shall  be 
determined  as  of  the  date  of  the  distribution. 
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(c)     Amount  Taxable. — In  the  case  of  a  distribution  to 
which  subsection  (a)  applies — 

(1)  Amount  constituting  dividend. — That  portion 
of  the  distribution  which  is  a  dividend  (as  defined  in 
section  316)  shall  be  included  in  gross  income. 

(2)  Amount  applied  against  basis. — That  portion 
of  the  distribution  which  is  not  a  di\ndend  shall  be 
applied  against  and  reduce  the  adjusted  basis  of  the 
stock. 

(3)  Amount  in  excess  of  basis. — 

(A)  In  general. — Except  as  provided  in  sub- 
paragraph (B),  that  portion  of  the  distribution 
which  is  not  a  dividend,  to  the  extent  that  it 
exceeds  the  adjusted  basis  of  the  stock,  shall  be 
treated  as  gain  from  the  sale  or  exchange  of 
property. 

(B)  Distributions  out  or  increase  in  value 
ACCRUED  BEFORE  MARCH  1,  1913. — That  portion  of  the 
distribution  which  is  not  a  dividend,  to  the  extent 
that  it  exceeds  the  adjusted  basis  of  the  stock  and 
to  the  extent  that  it  is  out  of  increase  in  value 
accrued  before  March  1,  1913,  shall  be  exempt  from 
tax. 


SEC.  351.     TEAIfSFER     TO     CORPOEATION     CONTROLLED     BY 
TRANSFEROR. 

(a)  GrENERAL  Rule. — No  gain  or  loss  shall  be  recog- 
nized if  property  is  transferred  to  a  corporation  by  one 
or  more  persons  solely  in  exchange  for  stock  or  securities 
in  such  corporation  and  immediately  after  the  exchange 
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such  person  or  persons  are  in  control  (as  defined  in  sec- 
tion 368(c))  of  the  corporation.  For  purposes  of  this 
section,  stock  or  securities  issued  for  services  shall  not 
be  considered  as  issued  in  return  for  property. 

(b)  Receipt  of  Property. — If  subsection  (a)  would 
apply  to  an  exchange  but  for  the  fact  that  there  is  re- 
ceived, in  addition  to  the  stock  or  securities  permitted  to 
be  received  under  subsection  (a),  other  property  or 
money,  then — 

(1)  gain  (if  any)  to  such  recipient  shall  be  recog- 
nized, but  not  in  excess  of — 

(A)  the  amount  of  money  received,  plus 

(B)  the  fair  market  value  of  such  other  prop- 
erty received;  and 

(2)  no  loss  to  such  recipient  shall  be  recognized. 

(c)  Special  Rule.— In  determining  control,  for  pur- 
poses of  this  section,  the  fact  that  any  corporate  trans- 
feror distributes  part  or  all  of  the  stock  which  it  receives 
in  the  exchange  to  its  shareholders  shall  not  be  taken  into 
account. 


SEC.  354.     EXCHANGES   OF   STOCK  AND   SECUBITIES  IN  CER-     j 
TAIN  REORGANIZATIONS.  ' 

(a)     General  Rule. — 

(1)     In  General. — No  gain  or  loss  shall  be  recog- 
nized if  stock  or  securities  in  a  corporation  a  party    j 
to  a  reorganization  are,  in  pursuance  of  the  plan  of 
reorganization,  exchanged  solely  for  stock  or  securi- 


ties  in  such  corporation  or  in  another  corporation  a 
party  to  the  reorganization. 

(2)  Limitation. — Paragraph    (1)    shall  not  apply 
if— 

(A)  the  principal  amount  of  any  such  securities 
received  exceeds  the  principal  amount  of  any  such 
securities  surrendered,  or 

(B)  any  such  securities  are  received  and  no  such 
securities  are  surrendered. 

(3)  Cross  Reference. — 

For  treatment  of  the  exchange  if  any  property  is 
received  which  is  not  permitted  to  be  received  under 
this  subsection  (including  an  excess  principal 
amount  of  securities  received  over  securities  sur- 
rendered), see  section  356. 

*     *     *     «     * 

SEC.  355.    DISTRIBUTION   OF   STOCK  AND   SECURITIES   OF  A 
CONTROLLED  CORPORATION. 

(a)     Effect  on  Distributees. — 

(1)     General  rule. — If — 

(A)  a  corporation  (referred  to  in  this  section 
as  the  "distributing  corporation") — 

(i)  distributes  to  a  shareholder,  with  respect 
to  its  stock,  or 

(ii)  distributes  to  a  security  holder,  in  ex- 
change for  its  securities,  solely  stock  or  securities 
of  a  corporation  (referred  to  in  this  section  as 
"controlled  corporation")  which  it  controls  im- 
mediately before  the  distribution, 


(B)  the  transaction  was  not  used  principally  as 
a  device  for  the  distribution  of  the  earnings  and 
profits  of  the  distributing  corporation  or  the  con- 
trolled corporation  or  both  (but  the  mere  fact  that 
subsequent  to  the  distribution  stock  or  securities 
in  one  or  more  of  such  corporations  are  sold  or 
exchanged  by  all  or  some  of  the  distributees  (other 
than  pursuant  to  an  arrangement  negotiated  or 
agreed  upon  prior  to  such  distribution)  shall  not 
be  construed  to  mean  that  the  transaction  was  used 
principally  as  such  a  device), 

(C)  the  requirements  of  subsection  (b)  (relat- 
ing to  active  businesses)  are  satisfied,  and 

(D)  as  part  of  the  distribution,  the  distributing 
corporation  distributes — 

(i)  all  of  the  stock  and  securities  in  the  con- 
trolled corporation  held  by  it  iimnediately  before 
the  distribution,  or 

(ii)  an  aanount  of  stock  in  the  controlled 
corporation  constituting  control  within  the  mean- 
ing of  section  368  (c),  and  it  is  established  to 
the  satisfaction  of  the  Secretary  or  his  delegate  ! 
that  the  retention  by  the  distributing  corporation 
of  stock  (or  stock  and  securities)  in  the  con- 
trolled corporation  was  not  in  pursuance  of  a 
plan  having  as  one  of  its  principal  purposes  the 
avoidance  of  Federal  income  tax, 

then  no  gain  or  loss  shall  be  recognized  to  (and  no 
amount  shall  be  includible  in  the  income  of)  such  share- 
holder or  security  liolder  on  the  receipt  of  such  stock  or 
securities. 
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(2)  NoN  PRO  RATA  DISTRIBUTIONS,  ETC. — Paragraph 
(1)  shall  be  applied  wdthout  regard  to  the  following: 

(A)  whether  or  not  the  distribution  is  pro  rata 
with  respect  to  all  of  the  shareholders  of  the  dis- 
tributing corporation, 

(B)  whether  or  not  the  shareholder  surrenders 
stock  in  the  distributing  corporation,  and 

(C)  whether  or  not  the  distribution  is  in  pur- 
suance of  a  plan  of  reorganization  (within  the 
meaning  of  section  368  (a)  (1)  (D)). 

(3)  Limitation. — Paragraph   (1)    shall  not  apply 
if— 

(A)  the  principal  amount  of  the  securities  in 
the  controlled  corporation  which  are  received  ex- 
ceeds the  principal  amount  of  the  securities  which 
are  surrendered  in  connection  with  such  distribu- 
tion, or 

(B)  securities  in  the  controlled  corporation  are 
received  and  no  securities  are  surrendered  in  con- 
nection with  such  distribution. 

For  purposes  of  this  section  (other  than  paragraph  (1) 
(D)  of  this  subsection)  and  so  much  of  section  356  as  re- 
lates to  this  section,  stock  of  a  controlled  corporation  ac- 
quired by  the  distributing  corporation  by  reason  of  any 
transaction  which  occurs  mthin  5  years  of  the  distribution 
of  such  stock  and  in  which  gain  or  loss  was  recognized  in 
whole  or  in  part,  shall  not  be  treated  as  stock  of  such 
controlled  corporation,  but  as  other  property. 
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(4)     Cross  reference. — 

For  treatment  of  the  distribution  if  any  property 
is  received  which  is  not  permitted  to  be  received 
under  this  subsection  (including  an  excess  principal 
amount  of  securities  received  over  securities  sur- 
rendered), see  section  356. 

(b)     Requirements  as  to  Active  Business. — 

(1)  In  general, — Subsection  (a)  shall  apply  only 
if  either — 

(A)  the  distributing  corporation,  and  the  con- 
trolled corporation  (or,  if  stock  of  more  than  one 
controlled  corporation  is  distributed,  each  of  such 
corporations),  is  engaged  immediately  after  the 
distribution  in  the  active  conduct  of  a  trade  or 
business,  or 

(B)  immediately  before  the  distribution,  the 
distributing  corporation  had  no  assets  other  than 
stock  or  securities  in  the  controlled  corporations 
and  each  of  the  controlled  corporations  is  engaged 
immediately  after  the  distribution  in  the  active 
conduct  of  a  trade  or  business. 

(2)  Definition. — For  purposes  of  paragraph  (1), 
a  corporation  shall  be  treated  as  engaged  in  the 
active  conduct  of  a  trade  or  business  if  and  only  if — 

(A)     it  is   engaged  in  the  active   conduct   of   a 
trade  or  business,  or  substantially  all  of  its  assets   \ 
consist  of  stock  and  securities  of  a  corporation  eon- 
trolled  by  it   (immediately  after  the  distribution) 
which  is  so  engaged, 


IX 

(B)  such  trade  or  business  has  been  actively 
conducted  throughout  the  5-year  i)€riod  ending  on 
the  date  of  the  distribution, 

(C)  such  trade  or  business  was  not  acquired 
within  the  period  described  in  subparagraph  (B)  in 
a  transaction  in  which  gain  or  loss  was  recognized 
in  whole  or  in  part,  and 

(D)  control  of  a  corporation  which  (at  the  time 
of  acquisition  of  control)  was  conducting  such 
trade  or  business — 

(i)  was  not  acquired  directly  (or  through  one 
or  more  corporations)  by  another  corporation 
within  the  period  described  in  subparagraph  (B), 
or 

(ii)  was  so  acquired  by  another  corporation 
within  such  period,  but  such  control  was  so 
acquired  only  by  reason  of  transactions  in  which 
gain  or  loss  was  not  recognized  in  whole  or  in 
part,  or  only  by  reason  of  such  transactions  com- 
bined with  acquisitions  before  the  beginning  of 
such  period. 

SEC.  356.     RECEIPT  OF  ADDITIONAL  CONSIDERATION, 
(a)     Gain  on  Exchanges. — 

(1)     Recognition  of  gain. — If — 

(A)  section  354  or  355  would  apply  to  an  ex- 
change but  for  the  fact  that 

(B)  the  property  received  in  the  exchange  con- 
sists not  only  of  property  permitted  by  section  354 


or   355   to  be  received  without  the   recognition  of 
gain  but  also  of  other  property  or  money, 

then  the  gain,  if  any,  to  the  recipient  shall  be  recognized, 
but  in  an  amount  not  in  excess  of  the  sum  of  such  money 
and  the  fair  market  value  of  such  other  iDrojjerty. 

(2)  Treatment  as  dividend. — If  an  exchange  is 
described  in  paragraph  (1)  but  has  the  effect  of  the 
distribution  of  a  dividend,  then  there  shall  be  treated 
as  a  dividend  to  each  distributee  such  an  amount  of 
the  gain  recognized  under  paragraph  (1)  as  is  not  Ln 
excess  of  his  ratable  share  of  the  undistributed  earn- 
ings and  profits  of  the  corporation  accmnulated  after 
February  28,  1913.  The  remainder,  if  any,  of  the  gain 
recognized  under  paragraph  (1)  shall  be  treated  as 
gain  from  the  exchange  of  property. 

(b)  Additional    Consideration    Received   in    Certain 
Distributions. — If — 

(1)  section  355  would  apply  to  a  distribution  but 
for  the  fact  that 

(2)  the  property  received  in  the  distribution  con- 
sists not  only  of  property  permitted  by  section  355  to 
be  received  without  the  recognition  of  gain,  but  also 
of  other  property  or  money, 

then  an  amount  equal  to  the  smii  of  such  money  and  the 
fair  market  value  of  such  other  property  shall  be  treated 
as  a  distribution  of  property  to  which  section  301  applies. 

(c)  Loss. — If — 

(1)     section  354  Avould  apply  to  an  exchange,  or 
section  355  would  apply  to  an  exchange  or  distribu-    I 
tion,  but  for  the  fact  that 


(2)  the  property  received  in  the  exchange  or  dis- 
tribution consists  not  only  of  property  permitted  by 
section  354:  or  355  to  be  received  without  the  recogni- 
tion of  gain  or  loss,  but  also  of  other  property  or 
money, 

then  no  loss  from  the  exchange  or  distribution  shall  be 
recognized. 

(d)     Securities  as  Other  Property. — For  purposes  of 
this  section — 

(1)  In  general. — Except  as  provided  in  para- 
graph (2),  the  term  "other  property"  includes 
securities. 

(2)  Exceptions. — 

(A)  Securities  with  respect  to  which  non- 
recognition  OF  gain  would  be  permitted. — The 
term  "other  property"  does  not  include  securities 
to  the  extent  that,  under  section  354  or  355,  such 
securities  would  be  permitted  to  be  received  with- 
out the  recognition  of  gain. 

(B)  GrREATER    principal    AMOUNT    IN    SECTION    354 

exchange. — If — 

(i)  in  an  exchange  described  in  section  354 
(other  than  subsection  (c)  thereof),  securities  of 
a  corporation  a  party  to  the  reorganization  are 
surrendered  and  securities  of  any  corporation  a 
party  to  the  reorganization  are  received,  and 

(ii)  the  principal  amount  of  such  securities 
received  exceeds  the  principal  amount  of  such 
securities  surrendered, 
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then,  with  respect  to  such  securities  received,  the 
term  "other  property"  means  only  the  fair  market 
value  of  such  excess.  For  purposes  of  this  subpara- 
graph and  subparagraph  (C),  if  no  securities  are 
surrendered,  the  excess  shall  be  the  entire  principal 
amount  of  the  securities  received. 

(C)  Greater  principal  amount  in  section  355 
TRANSACTION. — If,  in  an  exchange  or  distribution 
described  in  section  355,  the  principal  amount  of 
the  securities  in  the  controlled  corporation  which 
are  received  exceeds  the  principal  amount  of  the 
securities  in  the  distributing  corporation  which  are 
surrendered,  then,  with  respect  to  such  securities 
received,  the  term  "other  property"  means  only 
the  fair  niEirket  value  of  such  excess. 

(e)  Exchanges  for  Section  306  Stock. — Notwith- 
standing any  other  provision  of  this  section,  to  the  extent 
that  any  of  the  other  property  (or  money)  is  received  in 
exchange  for  section  306  stock,  an  amount  equal  to  the 
fair  market  value  of  such  other  property  (or  the  amount 
of  such  money)  shall  be  treated  as  a  distribution  of  prop- 
erty to  which  section  301  applies. 

(f)  Transactions  Involving  Gift  or  Compensation. — 
For   special   rules   for  a  transaction  described   in 

section  354,  355,  or  this  section,  but  which — 

(1)  results  in  a  gift,  see  section  2501  and  fol- 
lowing, or 

(2)  has  the  effect  of  the  payment  of  compen- 
sation, see  section  61(a)(1). 
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Income  Tax  Regulations: 

Sec.  1.301-1.  Rules  applicable  with  respect  to  distribu- 
tions of  money  and  other  property. 

***** 

(j)  Transfers  for  less  than  fair  market  value.  If  prop- 
erty is  transferred  by  a  corporation  to  a  shareholder 
which  is  not  a  corporation  for  an  amount  less  than  its 
fair  market  value  in  a  sale  or  exchange,  such  shareholder 
shall  be  treated  as  having  received  a  distribution  to  which 
section  301  applies.  In  such  case,  the  amount  of  the  dis- 
tribution shall  be  the  difference  between  the  amount  paid 
for  the  property  and  its  fair  market  value.  If  property  is 
transferred  in  a  sale  or  exchange  by  a  corporation  to  a 
shareholder  which  is  a  corporation,  for  an  amount  less 
than  its  fair  market  value  and  also  less  than  its  adjusted 
basis,  such  shareholder  shall  be  treated  as  having  received 
a  distribution  to  which  section  301  applies,  and — 

(1)  Where  the  fair  market  value  of  the  property 
equals  or  exceeds  its  adjusted  basis  in  the  hands  of 
the  distributing  corporation  the  amount  of  the  dis- 
tribution shall  be  the  excess  of  the  adjusted  basis  over 
the  amount  paid  for  the  property; 

(2)  Where  the  fair  market  value  of  the  property 
is  less  than  its  adjusted  basis  in  the  hands  of  the  dis- 
tributing corporation,  the  amount  of  the  distribution 
shall  be  the  excess  of  such  fair  market  value  over  the 
amount  paid  for  the  property. 

If  property  is  transferred  in  a  sale  or  exchange  after 
December  31,  1962,  by  a  foreign  corporation  to  a  share- 
holder which  is  a  corporation  for  an  amount  less  than  the 
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amount  which  would  have  been  computed  under  paragraph 
(n)  of  this  section  if  such  property  had  been  received  in 
a  distribution  to  which  section  301  applied,  such  share- 
holder shall  be  treated  as  having  received  a  distribution 
to  Avhicli  section  301  applies,  and  the  amount  of  the  dis- 
tribution shall  be  the  excess  of  the  amount  which  would 
have  been  computed  under  paragraph  (n)  of  this  section 
with  respect  to  such  property  over  the  amount  paid  for 
the  property.  In  all  cases,  the  earnings  and  profits  of  the 
distributing  corporation  shall  be  decreased  by  the  excess 
of  the  basis  of  the  property  in  the  hands  of  the  distribut- 
ing corporation  over  the  amount  received  therefor.  In  com- 
puting gain  or  loss  from  the  subsequent  sale  of  such  prop- 
erty, its  basis  shall  be  the  amount  paid  for  the  property 
increased  by  the  amount  of  the  distribution. 

(k)  Application  of  rule  respecting  transfers  for  less 
than  fair  market  value.  The  application  of  paragraph  (j) 
of  this  section  may  be  illustrated  by  the  following  ex- 
amples : 

Example  (l).  On  January  1,  1955,  A,  an  individual 
shareholder  of  Corporation  X,  purchased  jDroperty  from 
that  corporation  for  $20.  The  fair  market  value  of  such 
property  was  $100,  and  its  basis  in  the  hands  of  Corpora- 
tion X  was  $25.  The  amount  of  the  distribution  deter- 1 
mined  under  section  301(b)  is  $80.  If  A  were  a  corpora- 
tion, the  amount  of  the  distribution  would  be  $5,  the 
excess  of  the  basis  of  the  property  in  the  hands  of  Cor- 
poration X  over  the  amount  received  therefor.  The  basis 
of  such  property  to  Corporation  A  would  be  $25.  If  the 
basis  of  the  property  in  the  hands  of  Corporation  X  were 
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$10,  the  corporate  shareholder,  A,  would  not  receive  a  dis- 
tribution. The  basis  of  such  property  to  Corporation  A 
would  be  $20.  Whether  or  not  A  is  a  corporation,  the  ex- 
cess of  the  amount  paid  over  the  basis  of  the  property  in 
the  hands  of  Corporation  X  ($20  over  $10)  would  be  a 
taxable  gain  to  Corporation  X. 

Example  (2).  On  January  1,  1963,  corporation  A, 
which  is  a  shareholder  of  corporation  B  (a  foreign  cor- 
poration engaged  in  business  within  the  United  States), 
purchased  one  share  of  corporation  X  stock  from  B  for 
$20.  The  fair  market  value  of  the  share  was  $100,  and  its 
adjusted  basis  in  the  hands  of  B  was  $25.  Assume  that  if 
the  share  of  corporation  X  stock  had  been  received  by  A 
in  a  distribution  to  which  section  301  applied,  the  amount 
of  the  distribution  under  j)aragraph  (n)  of  this  section 
would  have  been  $55.  The  amount  of  the  distribution  under 
section  301  is  $35,  i.e.,  $55  (amount  computed  under  para- 
graph (n)  of  this  section)  minus  $20  (amount  paid  for  the 
property).  The  basis  of  such  property  to  A  is  $55. 

***** 

Sec.  1.351-1.  Transfer  to  corporation  controlled  by- 
transferor. 

(a)(1)  Section  351(a)  provides,  in  general,  for  the  non- 
recognition  of  gain  or  loss  upon  the  transfer  by  one  or 
more  persons  of  property  to  a  corporation  solely  in  ex- 
change for  stock  or  securities  in  such  corporation,  if  im- 
mediately after  the  exchange,  such  person  or  persons  are 
i  in  control  of  the  corporation  to  which  the  jDroperty  was 
!  transferred.  As  used  in  section  351,  the  phrase  "one  or 
!  more  persons ' '  includes  individuals,  trusts,  estates,  part- 
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ner ships,   associations,   companies,   or   corporations    (see 
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section  7701(a)(1)).  To  be  in  control  of  the  transferee 
corporation,  such  person  or  persons  must  own  immedi- 
ately after  the  transfer  stock  possessing  at  least  80  per- 
cent of  the  total  combined  voting  power  of  all  classes  of 
stock  entitled  to  vote  and  at  least  80  percent  of  the  total 
number  of  shares  of  all  other  classes  of  stock  of  such 
corporation  (see  section  368(c)).  In  determining  control 
under  this  section,  the  fact  that  any  corporate  transferor 
distributes  part  or  all  of  the  stock  which  it  receives  in  the 
exchange  to  its  shareholders  shall  not  be  taken  into 
account.  The  phrase  "immediately  after  the  exchange" 
does  not  necessarily  require  simultaneous  exchanges  by 
two  or  more  persons,  but  comprehends  a  situation  where 
the  rights  of  the  parties  have  been  previously  defined  and 
the  execution  of  the  agreement  proceeds  with  an  expedi- 
tion consistent  with  orderly  procedure.  For  purposes  of 
this  section — 

(i)  stock  or  securities  issued  for  services  rendered  or 
to  be  rendered  to  or  for  the  benefit  of  the  issuing  corpora- 
tion will  not  be  treated  as  having  been  issued  in  return 
for  property,  and 

(ii)  stock  or  securities  issued  for  property  which  is  of 
relatively  small  value  in  comparison  to  the  value  of  the 
stock  and  securities  already  owned  (or  to  be  received  for 
services)  by  the  person  who  transferred  such  property, 
shall  not  be  treated  as  having  been  issued  in  return  for 
property  if  the  primary  purpose  of  the  transfer  is  to 
qualify  under  this  section  the  exchanges  of  property  by 
other  persons  transferring  property.  For  the  purpose  of 
section  351,  stock  rights  or  stock  warrants  are  not  in- 
cluded in  the  term  "stock  or  securities." 


(2)  The  application  of  section  351(a)  is  illustrated  by 
the  following  examjjles: 

Example  (l).  C  owns  a  patent  right  worth  $25,000  and 
D  owns  a  manufacturing  plant  worth  $75,000.  C  and  D 
organize  the  R  Corporation  mth  an  authorized  capital 
stock  of  $100,000.  C  transfers  his  patent  right  to  the  R 
Corporation  for  $25,000  of  its  stock  and  D  transfers  his 
plant  to  the  new  corporation  for  $75,000  of  its  stock.  No 
gain  or  loss  to  C  or  D  is  recognized. 

Example  {2).  B  o-vvns  certain  real  estate  which  cost 
him  $50,000  in  1930,  but  which  has  a  fair  market  value  of 
$200,000  in  1955.  He  transfers  the  property  to  the  N 
Corporation  in  1955  for  78  percent  of  each  class  of  stock 
of  the  coi*poration  having  a  fair  market  value  of  $200,000, 
the  remaining  22  percent  of  the  stock  of  the  corporation 
having  been  issued  by  the  corporation  in  1940  to  other 
persons  for  cash.  B  realized  a  taxable  gain  of  $150,000 
on  this  transaction. 

Example  (5).  E,  an  individual,  owns  property  with  a 
basis  of  $10,000  but  which  has  a  fair  market  value  of 
$18,000.  E  also  had  rendered  services  valued  at  $2,000  to 
Corporation  F.  Corporation  F  has  outstanding  100  shares 
of  conmion  stock  all  of  which  are  held  by  G.  Corporation 
F  issues  400  shares  of  its  common  stock  (having  a  fair 
market  value  of  $20,000)  to  E  in  exchange  for  his  prop- 
erty worth  $18,000  and  in  compensation  for  the  services 
he  has  rendered  worth  $2,000.  Since  immediately  after  the 
transaction,  E  owns  80  percent  of  the  outstanding  stock 
of  Corporation  F,  no  gain  is  recognized  upon  the  exchange 
of  the  property  for  the  stock.  However,  E  realized  $2,000 
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of  ordinary  income  as  compensation  for  services  rendered 
to  Corporation  F. 

(b)(1)  Where  property  is  transferred  to  a  corporation 
by  two  or  more  persons  in  exchange  for  stock  or  securi- 
ties, as  described  in  paragraph  (a)  of  this  section,  it  is 
not  required  that  the  stock  and  securities  received  by 
each  be  substantially  in  proportion  to  his  interest  in  the 
property  immediately  prior  to  the  transfer.  However, 
where  the  stock  and  securities  received  are  received  in 
disproportion  to  such  interest,  the  entire  transaction  will 
be  given  tax  effect  in  accordance  with  its  true  nature,  and 
in  appropriate  cases  the  transaction  may  be  treated  as  if 
the  stock  and  securities  had  first  been  received  in  propor- 
tion and  then  some  of  such  stock  and  securities  had  been 
used  to  make  gifts  (section  2501  and  following),  to  -pa,j 
compensation  (section  61(a)(1)),  or  to  satisfy  obligations 
of  the  transferor  of  any  kind. 

(2)  The  application  of  paragraph  (b)(1)  of  this  sec- 
tion may  be  illustrated  as  follows : 

Example  (1).  Individuals  A  and  B,  father  and  son, 
organize  a  corporation  udth  100  shares  of  common  stock 
to  which  A  transfers  property  worth  $8,000  in  exchange 
for  20  shares  of  stock,  and  B  transfers  property  wortli 
$2,000  in  exchange  for  80  shares  of  stock.  No  gain  or  loss 
vnW  be  recognized  under  section  351.  However,  if  it  is  de- 
termined that  A  in  fact  made  a  gift  to  B,  such  gift  will  be 
subject  to  tax  under  section  2501  and  following.  Similarly, 
if  B  had  rendered  services  to  A  (such  services  having  no 
relation  to  the  assets  transferred  or  to  the  business  of  the 
corporation)  and  the  disproportion  in  the  amount  of  stock 
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received  constituted  the  payment  of  compensation  by  A  to 
B,  B  uill  be  taxable  upon  the  fair  market  value  of  the  60 
shares  of  stock  received  as  compensation  for  services 
rendered,  and  A  will  realize  gain  or  loss  upon  the  differ- 
ence between  the  basis  to  him  of  the  60  shares  and  their 
fair  market  value  at  the  time  of  the  exchange. 

Example  {2).  Individuals  C  and  D  each  transferred, 
to  a  newly  organized  corporation,  property  having  a  fair 
market  value  of  $4,500  in  exchange  for  the  issuance  by  the 
corporation  of  45  shares  of  its  capital  stock  to  each  trans- 
feror. At  the  same  time,  the  corporation  issued  to  E,  an 
indi\adual,  10  shares  of  its  capital  stock  in  payment  for 
organizational  and  j)romotional  services  rendered  by  E 
for  the  benefit  of  the  corporation.  E  transferred  no  prop- 
erty to  the  corporation.  C  and  D  were  imder  no  obliga- 
tion to  pay  for  E  's  services.  No  gain  or  loss  is  recognized 
to  C  or  D.  E  received  compensation  taxable  as  ordinary 
income  to  the  extent  of  the  fair  market  value  of  the  10 
shares  of  stock  received  by  hmi. 

Sec.  1.351-2.    Receipt  of  property. 

(a)  If  an  exchange  would  be  within  the  provisions  of 
section  351(a)  if  it  were  not  for  the  fact  that  the  prop- 
erty received  in  exchange  consists  not  only  of  property 
permitted  by  such  subsection  to  be  received  Avithout  the 
recognition  of  gain,  but  also  of  other  property  or  money, 
then  the  gain,  if  any,  to  the  recipient  shall  be  recognized, 
but  in  an  amount  not  in  excess  of  the  sum  of  such  money 
and  the  fair  market  value  of  such  other  property.  No  loss 
to  the  recipient  shall  be  recognized. 
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(b)  See  section  357  and  the  regulations  pertaining  to 
that  section  for  applicable  rules  as  to  the  treatment  of 
liabilities  as  "other  property"  in  cases  subject  to  section 
351,  where  another  party  to  the  exchange  assumes  a 
liability,  or  acquires  property  subject  to  a  liability. 

(c)  See  sections  358  and  362  and  the  regulations  per- 
taining to  those  sections  for  applicable  rules  with  respect 
to  the  determination  of  the  basis  of  stock,  securities,  or 
other  property  received  in  exchanges  subject  to  section 
351. 

(d)  See  Part  I  (section  301  and  f ollo\\'ing) ,  sub- 
chapter C,  chapter  1  of  the  Code,  and  the  regulations 
thereunder  for  applicable  rules  with  respect  to  the  taxa- 
tion of  dividends  where  a  distribution  by  a  corporation 
of  its  stock  or  securities  in  connection  with  an  exchange 
subject  to  section  351(a)  has  the  effect  of  the  distribution 
of  a  taxable  dividend. 


Sec.  1.355-1.  Distribution  of  stock  and  securities  of 
controlled  corporation. 

(a)  Application  of  section.  Section  355  provides  for 
the  separation,  without  recognition  of  gain  or  loss  to  the 
shareholders  and  security  holders,  of  two  or  more  exist- 
ing businesses  formerly  operated,  directly  or  indirectly, 
by  a  single  corporation.  It  applies  only  to  the  separation 
of  existing  businesses  which  have  been  in  active  operation 
for  at  least  five  years,  and  which,  in  general,  have  been 
oumed  for  at  least  five  years  by  the  corporation  making 
the  distribution  of  stock  or  of  stock  and  securities.  Section 
355  does  not  apply  to  the  division  of  a  single  business. 
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For  the  purpose  of  section  355,  stock  rights  or  stock  war- 
rants are  not  included  in  the  term  'stock  and  securities'. 

(b)  Types  of  separations.  Section  355  is  concerned 
with  two  general  tj^pes  of  separations  of  businesses.  The 
first  is  the  distribution  of  the  stock  of  an  existing  corpo- 
ration. The  second  is  the  distribution  of  the  stock  of  a 
new  corporation  which  stock  was  received  in  exchange 
for  the  assets  of  a  business  previously  operated  by  the 
distributing  corporation.  In  both  eases,  this  section  con- 
templates the  continued  operation  of  the  businesses  exist- 
ing prior  to  the  separation. 

***** 

Sec.  1.355-2.    Limitations. 

(a)  Property  distributed.  The  property  distributed 
must  consist  solely  of  stock  or  stock  and  securities  of  a 
controlled  corporation.  If  additional  property  (including 
an  excess  principal  amount  of  securities  received  over 
securities  surrendered)  is  received,  see  section  356. 

(b)  Distribution  of  earnings  and  profits.  (1)  The 
transaction  must  not  have  been  used  principally  as  a 
device  for  the  distribution  of  the  earnings  and  profits  of 
the  distributing  corporation  or  of  the  controlled  corpora- 
tion or  of  both.  If,  pursuant  to  an  arrangement  negotiated 
or  agreed  upon  prior  to  the  distribution  of  stock  or 
securities  of  the  controlled  corporation,  part  or  all  of  the 
stock  or  securities  of  either  corporation  are  sold  or  ex- 
changed after  the  distribution,  such  sale  or  exchange  will 
be  evidence  that  the  transaction  was  used  principally  as 
a  device  for  the  distribution  of  the  earnings  and  profits  of 
the  distributing  corporation  or  of  the  controlled  corpo- 


ration,  or  both.  However,  if  the  rules  respecting  con- 
tinuity of  interest  contained  in  paragraph  (c)  of  this 
section  are  not  met,  section  355  will  not  apply.  If  a  sale 
of  such  stock  or  securities  is  made  after  the  distribution 
and  is  not  pursuant  to  an  arrangement  negotiated  or 
agreed  upon  j^rior  to  the  distribution,  the  mere  fact  of 
such  sale  is  not  determinative  that  the  transaction  was 
used  principally  as  a  device  for  the  distribution  of  earn- 
ings and  profits,  but  such  fact  will  be  evidence  that  the 
transaction  was  used  principally  as  such  a  device. 

(2)  A  sale  is  pursuant  to  an  arrangement  agreed 
upon  prior  to  the  distribution  when  enforcible  rights  to 
buy  or  to  sell  exist  before  such  distribution.  In  any  case 
in  which  a  sale  or  exchange  was  discussed  by  the  buyer 
and  the  seller  before  the  distribution,  but  enforcible  rights 
to  buy  or  to  sell  did  not  exist  before  such  distribution,  the 
question  whether  an  arrangement  was  negotiated  within 
the  meaning  of  section  355(a)(1)(B)  shall  be  determined 
from  all  the  facts  and  circumstances. 

(3)  In  determining  whether  a  transaction  was  used 
principally  as  a  device  for  the  distribution  of  the  earn- 
ings and  profits  of  the  distributing  corporation  or  of  the 
controlled  corporation  or  both,  consideration  will  be  given 
to  all  of  the  facts  and  circumstances  of  the  transaction. 
In  particular,  consideration  wiU  be  given  to  the  nature, 
kind  and  amount  of  the  assets  of  both  corporations  (and 
corporations  controlled  by  them)  immediately  after  the 
transaction.  The  fact  that  at  the  time  of  the  transaction 
substantially  all  of  the  assets  of  each  of  the  corporations 
involved  are  and  have  been  used  in  the  active  conduct  of 
trades  or  businesses  which  meet  the  requirements  of  sec- 
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tion  355(b)   will  be  considered  evidence  that  the  trans- 
action was  not  used  principally  as  such  a  device. 

(c)  Business  purpose.  The  distribution  by  a  corpo- 
ration of  stock  or  securities  of  a  controlled  corporation  to 
its  shareholders  \vith  respect  to  its  own  stock  or  to  its 
security  holders  in  exchange  for  its  own  securities  will 
not  qualify  under  section  355  where  carried  out  for  pur- 
poses not  germane  to  the  business  of  the  corporations. 
The  principal  reason  for  this  requirement  is  to  limit  the 
application  of  section  355  to  certain  specified  distributions 
or  exchanges  with  respect  to  the  stock  or  securities  of 
controlled  corporations  incident  to  such  readjustment  of 
corporate  structures  as  is  required  by  business  exigencies 
and  which,  in  general,  effect  only  a  readjustment  of  con- 
tinuing interests  in  property  under  modified  corporate 
forms.  Section  355  contemplates  a  continuity  of  the  entire 
business  enterprise  under  modified  corporate  forms  and 
a  continuity  of  interest  in  all  or  part  of  such  business 
enterprise  on  the  part  of  those  persons  who,  directly  or 
indirectly,  were  the  owTiers  of  the  enterprise  prior  to  the 
distribution  or  exchange.  All  the  requisites  of  business 
and  corporate  purposes  described  under  ■§  1.368  must  be 
met  to  exempt  a  transaction  from  the  recognition  of  gain 
or  loss  under  this  section. 

(d)  Stock  and  securities  distributed.  The  distributing 
corporation  must  distribute — 

(1)  All  of  the   stock  and  securities   of  the  con- 
trolled corporation  which  it  o^vns,  or 

(2)  At  least  an  amount  of  the  stock  which  con- 
stitutes control  as  defined  in  section  368(c).  In  such 
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case  all,  or  any  part,  of  the  securities  of  the  con- 
trolled corporation  may  be  distributed. 

Where  a  part  of  either  the  stock  or  securities  is  retained 
under  (2),  it  must  be  established  to  the  satisfaction  of 
the  Conmiissioner  that  such  retention  was  not  in  pur- 
suance of  a  plan  having  as  one  of  its  principal  purposes 
the  avoidance  of  Federal  income  tax.  Ordinarily,  the  busi- 
ness reasons  (as  distinguished  from  the  desire  to  make 
a  distribution  of  the  earnings  and  profits)  Avhich  support 
a  distribution  of  stock  and  securities  of  a  controlled 
corporation  under  paragraph  (c)  of  this  section  Avill  re- 
quire the  distribution  of  all  of  the  stock  and  securities.  If 
the  distribution  of  all  of  the  stock  and  securities  of  a  con- 
trolled corporation  would  be  treated  to  any  extent  as  a 
distribution  of  'other  property'  under  section  356,  this 
fact  does  not  tend  to  establish  that  the  retention  of  any 
of  such  stock  and  securities  is  not  in  pui'suanee  of  a  plan 
having  as  one  of  its  principal  purposes  the  avoidance  of 
Federal  income  tax. 

(e)  Principal  amount  of  securities.  (1)  Section 
355(a)(1)  is  not  applicable  if  the  principal  amount  of 
securities  received  exceeds  the  principal  amount  of 
securities  surrendered  or  if  securities  are  received  and  no 
securities  are  surrendered.  In  such  cases,  see  section  356. 

(2)  If  only  stock  is  received  in  a  transaction  to  which 
section  355  is  applicable,  the  principal  amount  of  securi- 
ties surrendered,  if  any,  and  the  par  or  stated  value  of 
stock  is  not  relevant  to  the  application  of  such  section. 
For  example:  All  of  the  stock  of  Corporation  A  is  o^vned 
by  X,  an  individual,  and  securities  in  the  principal  amount 
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of  $100,000  which  were  issued  by  Corporation  A  are 
owned  by  Y,  an  individual.  Corporation  A  distributes  all 
of  the  stock  of  a  controlled  corporation  to  Y  in  exchange 
for  his  securities.  The  par  or  stated  value  of  the  stock 
of  the  controlled  corporation  is  $150,000.  No  gain  or  loss 
is  recognized  to  Y  upon  the  receipt  of  the  stock  of  the 
controlled  corporation. 

(f)  Period  of  ownership.  (1)  For  the  purposes  of 
determining  wiiether  gain  or  loss  Avill  be  recognized  upon 
a  distribution,  stock  of  a  controlled  corporation  acquired 
(in  a  transaction  in  which  gain  or  loss  is  recognized,  in 
whole  or  in  part)  within  five  years  of  the  date  of  the 
distribution  of  such  stock  is  treated  as  'other  property'. 
Section  355  does  not  apply  to  a  transaction  which  includes 
a  distribution  of  such  stock.  See  section  356.  The  stock 
so  acquired  is  'stock',  however,  for  the  purpose  of  the 
requirements  respecting  the  distribution  of  stock  of  such 
controlled  corporation  provided  in  section  355(a)(1)(D). 

(2)  Paragraph  (f)(1)  of  this  section  may  be  illus- 
trated by  the  follo^Wng  example : 

Example.  Corporation  A  has  held  85  of  the  100  out- 
standing shares  of  the  stock  of  Corporation  B  for  more 
than  five  years  on  the  date  of  distribution.  Six  months 
before  such  date,  it  purchased  10  shares  of  such  stock.  If 
all  of  the  stock  of  the  controlled  corporation  o^vned  by 
Corporation  A  is  distributed,  section  355  is  not  applicable 
to  such  distribution  since  the  10  shares  would  represent 
'other  property.'  See,  however,  section  356.  If,  however, 
for  proper  business  reasons  it  is  decided  to  retain  some 
of  the  stock  of  Corporation  B,  then  the  determination  of 
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the  amount  of  such  stock  which  must  be  distributed  under 
section  355(a)(1)(D)  in  order  to  constitute  a  distribution 
to  which  section  355  is  applicable  must  be  made  by  refer- 
ence to  all  of  the  stock  of  the  controlled  corporation 
including  the  10  shares  acquired  six  months  before  such 
date  and  the  5  shares  owned  by  others.  Similarly,  if,  by 
the  use  of  any  agency,  the  distributing  corporation 
acquires  stock  of  the  controlled  corporation  within  five 
years  of  the  date  of  distribution,  for  example,  where  an- 
other subsidiary  purchases  such  stock,  such  stock  will  be 
treated  as  *  other  property.'  If  Corporation  A  had  held 
only  75  of  the  100  outstanding  shares  of  stock  of  Corpo- 
ration B  for  more  than  five  years  on  the  date  of  distribu- 
tion and  had  purchased  the  remaining  25  shares  six 
months  before  such  date,  neither  section  355  nor  section 
356  would  be  applicable. 

(G)  Active  businesses.  The  rules  of  section  355(b) 
and    §  1.355-4,    relating    to    active    businesses,    must    be 

satisfied. 

*  *     *     *     * 

Sec.  1.1502-31.    Bases  of  tax  computation. 

#  *     *     *     # 

(b)  CompiUations.  In  the  case  of  affiliated  corpora- 
tions which  make,  or  are  required  to  make,  a  consolidated 
return,  and  except  as  otherwise  provided  in  the  regula- 
tions under  section  1502: 

(1)  Taxable  income.  The  taxable  income  of  each 
corporation  shall  be  computed  in  accordance  with  the  pro- 
visions covering  the  determination  of  taxable  income  of 
separate  corporations,  except: 
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(i)  There  shall  be  eliminated  iinrealized  profits 
and  losses  in  transactions  between  members  of  the 
affiliated  group  and  dividend  distributions  from  one 
member  of  the  group  to  another  member  of  the 
group  (referred  to  in  the  regulations  under  section 
1502  as  intercompany  transactions) ; 
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IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


No.  20863 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner 

V. 

OSCAR  E.  BAAN  and  EVELYN  K.  BAAN, 

Respondents 


ON  PETITION  FOR  REVIEW  OF  THE  DECISION  OF  THE  TAX  COURT 

OF  THE  UNITED  STATES 


REPLY  BRIEF  FOR  THE  PETITIONER 


The  Commissioner,  in  his  "Specification  Of  Errors  Relied  Upon," 
asserted  that  the  Tax  Coiirt  erred  in  failing  to  hold  that  taxpayers 
"realized  dividend  income  to  the  extent  of  the  difference  between  the 
price  which  they  paid  for  the  Northwest  stock,  and  the  fair  market  value 
of  such  stock."  (Br.  7.)  In  the  subsequent  development  of  the  argument, 
the  Commissioner  contended  both  that  taxpayers  "realized  a  profit  on  the 
distribution  of  the  rights  which  is  taxable  as  a  dividend"  (Br.  8)  and 
that  "the  profit  resulting  from  the  exercise  of  the  rights"  is  taxable 
as  a  dividend  (Br.  16).  The  interchangeable  use  of  the  terms  "distributi 
and  "exercise"  afforded  taxpayers  with  an  opportunity  (fully  exploited  in 
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bheir  brief)  to  argue  that  the  Commissioner's  position  on  this  appeal 

Is  contrary  to  Palmer  v.  Commissioner,  302  U.S.  63,  where  the  Supreme 

:ourt  concluded  that  (p.  71) >  "The  mere  issue  of  rights  to  subscribe 

md  their  receipt  by  stocldaolders  is  not  a  dividend."  (Emphasis  supplied.) 

As  the  Tax  Court  correctly  observed  in  its  opinion  (i»R.  IIO): 

There  is  no  serious  question  that,  apart  from 
certain  specific  provisions  of  the  1954  Code,  the 
exercise  of  rights  by  Pacific's  stockholders  in  the 
circumstances  of  this  case  wovild  resxilt  in  their 
receiving  taxable  dividends  equal  to  the  excess  of 
the  value  of  the  Northwest  stock  over  the  subscription 
price.  So  much  is  clear  from  such  decisions  as  Palmer 
V,  Commissioner,  302  U.S.  63,  and  Choate  v.  Commissioner, 
129  F.  2d  654  (C.A.  2d).  [Footnote  omitted,] 

In  short,  the  case  law  (including  Palmer)  renders  the  distribution 
taxable,  and  the  single  question  on  this  appeal  is  whether  the  simulated 
'spin-off"  here  qualifies  \inder  the  nonrecognition  provisions  of  Section 
J55  and  renders  the  distribution  nontaxable.  Accordingly,  the  dispute 
)ver  whether  taxpayers  received  a  dividend  when  the  rights  were  issued 
5r  when  they  were  exercised  is  mere  scholasticism  except  as  it  bears  upon 
;he  proper  interpretation  of  the  terms  of  Section  355. 

At  pages  19-22  of  the  Commissioner's  opening  brief,  it  was  pointed 
5ut  that  Section  355(a)(1)(A)  required  Pacific  to  distribute  "to  a  share- 
lolder,  with  respect  to  its  stock  *  *  *  solely  stock  or  securities  of  a 
corporation  which  it  controls  *  *  *,"     it  was  stressed  that  all  that 
Pacific  distributed  here  "with  respect  to  its  stock"  were  transferable 
rights  to  purchase  Northwest  stock  (for  six  rights  and  $l6  per  share) 
>.nd  that  such  rights  axe  not  "stock  or  securities"  under  Helvering  v, 
Southwest  Corp.,  315  U.S.  19^,  and  Section  1.355-l(a)  of  the  Treasury 
Regulations  on  Inccane  Tax  (195^  Code).  The  Northwest  stock  itself  was 
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not  distributed  to  taxpayers  "with  respect  to"  their  status  as  share-    ^ 
holders  of  Pacific  but  to  anyone  who  came  forward  with  six  rights  and 
$16.  Seemingly  barred  from  nonre cognition  by  the  plain  terms  of  Section 
355(a)(1)(A),  it  has  been  taxpayers'  strategy  to  contend  that  the  rights 
themselves  should  be  disregarded  entirely,  that  Pacific  obviously  did 
"distribute"  scanething  to  its  shaureholders  "with  respect  to"  their 
stock  and  that  the  only  something  in  sight  is  the  stock  of  Northwest. 
In  this  manner,  tsixpayers  hope  to  slide  the  transaction  within  the  terms 
of  Section  355(a)(1)(A),  i.e„,  by  hammering  away  (with  their  interpretatioi 
of  Palmer )  at  the  proposition  that  the  distribution  of  rights  was  a  nullitj 
within  the  contemplation  of  the  statute,  until  coupled  with  the  physical 
distribution  of  Northwest  stock,  and  that  the  latter  step  is  the  only 
one  to  be  considered  under  the  statute. 

Of  co\irse,  a  difficulty  immediately  confronting  taxpayers  in  main- 
taining their  position  that  the  rights  themselves  should  be  ignored  is 
the  holding  of  the  Tax  Co\irt  that  the  Pacific  shareholders  who  did  not   V 
receive  Northwest  stock  but  elected  to  sell  their  rights  received  a 
dividend  distribution,  (l-Ro  125-127.)  Pointing  out  the  further 
difficulties  inherent  in  that  position  is  the  sole  purpose  of  this 
short  reply  brief. 

As  a  matter  of  logic  and  because  the  Supreme  Court  so  stated  in 
Palmer  (p.  71),  "The  mere  issue  of  rights  to  subscribe  and  their  receipt 
by  shareholders  is  not  a  dividend."  (Emphasis  supplied.)  What  happened 
in  Palmer  (unlike  the  facts  in  the  case  at  bar)  is  that  a  corporation 
issued  rights  to  its  shareholders  to  acquire  the  stock  of  another 
corporation  at  a  price  which  reflected  the  fair  market  value  at  the 
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date  of  issuance.    Prior  to  the  exercise  of  the  rights,  however,  the 

value  of  the  offered  stock  went  up,  and  the  question  as  stated  by  the 

Court  was  (pp,  70-71) s 

*  *  *  whether  the  conmitment  of  Superpower  *  *  *  to 
the  sale  of  United  stock  at  its  then  fair  market  value 
and  the  ensuing  distribution  to  stockholders  is  teiken 
out  of  the  category  of  sales  aind  placed  in  that  of 
dividends  by  the  fact  that^  pending  execution  of  the 
project,  rights  to  subscribe  sold  on  the  exchange  at 
substantial  prices,  or  that  the  stock  itself  sold  at 
prices  substantially  above  the  stipulated  purchase 
price , 

Answering  that  question  in  the  negative,  the  Supreme  Court  stated 

that  (p.  73): 

It  is  decisive  of  the  present  case,  so  far  as  the 
first  allotment  of  United  shares  is  concerned,  that 
distribution  of  corporate  assets,  effected  by  the 
sale,  was  not  intended  to  be  a  means  of  distributing 
earnings,  and  that  the  price  when  fixed  represented 
the  fair  market  value  of  the  property  to  be  distributed. 

To  be  sure,  the  Supreme  Court,  by  way  of  dictum,  earlier  (p.  71) 

heui  observed  that  the  rights  themselves  were  in  the  nature  of  options 

and  that  ixntil  they  were  exercised,  no  distribution  of  corporate  assets 

or  diminution  of  the  corporation's  net  worth  resulted  in  any  practical 

sense.  Significantly,  however,  in  a  later  case  (Commissioner  v.,  LoBue, 

1/  Where  a  corporation  intentionally  sets  a  price  on  property  (to  be  sold 
to  its  shareholders)  which  is  below  fair  market  value,  as  in  the  case  at 
bar,  the  Supreme  Co\irt  had  this  to  say  (Palmer,  p,  69)  s 

On  the  other  hand  such  a  sale,  if  for  substantially 
less  them  the  value  of  the  property  sold,  may  be  as  effective 
a  means  of  distributing  profits  among  stockholders  as  the 
formal  declaration  of  a  dividend.  The  necessary  consequence 
of  the  corporate  action  may  be  in  substance  the  kind  of  a 
distribution  to  stockholders  which  it  is  the  purpose  of  §115 
to  tax  a^  present  inccme  to  stockholders,  ajid  such  a  transaction 
may  appropriately  be  deemed  in  effect  the  declaration  of  a  divi- 
dend, taxable  to  the  extent  that  the  value  of  the  distributed 
property  exceeds  the  stipulated  price.  *  *  * 
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351  U.S.  2^3)  the  Supreme  CoTirt  decided  that  an  eB5)loyee  vho  received 

an  option  to  acquire  stock  of  his  corporate  employer  (at  a  price  below 

fair  market  value)  should  be  taxed  at  the  time  the  option  v&s   exercised 

(rather  than  at  the  time  of  issuance)  solely  because  the  option  was  not 

transferable.  The  majority  opinion  states  (p.  2^9): 

It  is  of  course  possible  for  the  recipient 
of  a  stock  option  to  realize  an  immediate  taxable 
gain.  See  Commissioner  v.  Smithy  324  U<,So  177? 
l8l-l82o  The  option  might  have  a  readily  ascer- 
tainable market  value  and  the  recipient  might  be 
free  to  sell  his  option.  But  this  is  not  such  a 
case  o 

Two  dissenting  justices  took  the  position  that  an  immediate  taxable 
gain  took  place  upon  the  issuance  of  the  options  although  they  could  not 
be  sold  and  might  never  be  exercised  (ppo  250-252) . 

Accordingly,  it  is  far  from  clear  that  the  dictimi  in  Palmer  (that 
there  could  be  no  distribution  of  corporate  assets  in  a  practical  sense 
xmtil  the  rights  were  exercised)  survives  what  was  later  stated  in  LoBue » 
It  should  also  be  noted  that  in  a  subsequent  application  of  Palmer ^  it 
was  held  that  when  rights  are  issued  by  a  corporation  to  acquire  stock 
at  a  bargain  price  and  those  rights  subsequently  axe  dgawed.^  the  di-\ridend 
taxable  to  the  shareholder  is  measured  by  the  difference  between  (l)  fair 
market  value  at  the  date  of  issuance  and  the  option  price  or  (2)  by  the 
difference  between  fair  market  value  at  the  date  of  exercise  and  the  optio: 
price,  whichever  is  the  lesser.  Choate  v.  Commigsioner,  129  Fo  2d  68^3  68' 
(C.A.  2d).  The  " distribution"  to  a  shareholder  \mder  these  circumstaaiges 
is  measured  by  (in  that  it  cannot  exceed)  the  spread  between  fair  market 
value  of  the  property  at  the  date  the  rights  are  issued  and  the  option 
price . 
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Viewed  in  light  of  the  foregoing,  it  is  believed  that  when  Pacific 
issued  transferable  rights  to  taxpayers  to  acquire  Northwest  stock  at  a 
bargain  price,  these  valuable  rights  became  a  charge  on  the  assets  of 
Pacific  and  there  was  a  "distribution"  to  them  at  that  time  of  earnings 
and  profits  of  Pacific  which  was  extinguishable  only  if  they  subsequently 
failed  to  exercise  or  sell  the  rights  (both  unrealistic  alternatives) 
and  reducible  only  by  an  intervening  drop  in  fair  market  value. 
M    Emphatically,  however,  it  is  not  necessary  for  this  Court  to  decide 
whether  the  iss\iance  and  receipt  by  taxpayers  of  rights  to  acquire  Northwest 
stock  was  a  taxable  event  under  the  circumstances  of  this  case.  It  is 
sufficient  for  the  purposes  of  this  litigation,  that,  \mder  no  reasonable 
construction  of  the  facts  or  of  Section  355(a)(1)(A),  can  it  be  considered 

that  all  that  happened  here  was  a  "distribution"  of  Northwest  stock  to 

2/ 
taxpayers  "with  respect  to"  their  stock  in  Pacific. 

Respectfully  submitted, 

RICHARD  M.  ROBERTS, 

Acting  Assistant  Attorney  General. 

LEE  A.  JACKSON, 

GILBERT  E.  ANDREWS, 

MARTIN  T.  GOLDBLUM, 
Attorneys , 

Department  of  Justice, 
DECEMBER,  I966.  Washington,  D.C.   20530. 

2/The  Tax  Court  was  criticized  in  the  Commissioner's  opening  brief  (p.  20)  f 
the  conclusion  that  the  stock  of  Northwest  was  "literally  'distributed'  to 
petitioners  [taxpayers],  albeit  for  a  consideration  *  *  *."  (l-R.  U?,) 
Taxpayers,  however,  find  this  statement  "squarely  in  accord"  (Br,  23)  with 
the  statement  in  Palmer  (p.  69)  that  "a  sale  of  corporate  assets  to  a  stock- 
holder is,  in  a  literal  sense,  a  distribution  of  its  property,"  What  taxpay 
overlook  is  that  the  Tax  Court's  observation  was  in  the  context  of  a  "distri 
bution"  of  Northwest  stock  to  the  shareholders  of  Pacific  entirely  "with  res 
to"  their  stock  in  Pacific,   (l-R.  11?.)  The  dictum  in  Palmer  is  not  addres 
to  that  question.  Accordingly,  the  view  that  a  distribution  may  be  both  "fo 
consideration"  and  a  distribution  "with  respect  to"  stock  is  original  with  t 
Tax  Court. 
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CERTIFICATE 
I  certify  that,  in  connection  with  the  preparation  of  this  reply- 
brief,  I  have  examined  Rules  l8,  19  and  39  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,  and  that,  in  my  opinion,  the  foregoing 
reply  brief  is  in  full  compliance  with  those  rules. 
Dated:  day  of  ,  1966. 


Attorney 
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United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  20,868 


EVANS  PRODUCTS  COMPANY, 

Defendant- Appellant, 

vs. 

PRECO  INCORPORATED, 

Plaintiff- Appellee. 


APPELLANT'S  BRIEF 


JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  a  final  judgment  entered  by  the 
District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  California,  Central  Division,  relating  to  United 
States  Patent  No.  2,543,143  issued  February  27,  1951  and 
owned  by  Defendant-Appellant,  Evans  Products  Company 
(herein  referred  to  as  Evans). 

This  action  was  brought  for  declaratory  judgment  in  a 
controversy  arising  under  the  patent  laws  of  the  United 


States  and  Evans  countprclaimed  for  patent  infringement. 
Jurisdiction  of  the  District  Court  is  founded  on  Sections 
1338  and  2201  of  Title  28  of  the  United  States  Code.  The 
pleadings  showing  the  existence  of  jurisdiction  are  the 
Complaint  for  Declaratory  Judgment  Relief  in  connection 
with  ITnited  States  Patent  No.  2,543,143,  Defendant  An- 
swer to  Complaint  and  Defendant's  Counterclaim,  and 
Plaintiff's  Reply  to  Counterclaimant's  Counterclaim  (R. 
2-17).*  The  final  judginent  (R.  404)  was  entered  January 
11, 1966  and  Defendant's  notice  of  appeal  (R.  406)  was  filed 
February  9,  1966  within  the  period  authorized  by  Rule 
73(a)  of  the  Federal  Rules  of  Civil  Procedure.  This  Court's 
jurisdiction  of  this  appeal  is  provided  for  in  Section  1291 
of  Title  28  of  the  United  States  Code. 


STATEMENT  OF  THE  CASE 

A.    The  Issues 

Two  basic  issues  are  presented  by  this  appeal.  First, 
whether  the  District  Court  erred  in  holding  the  Wells  et  al 
United  States  Patent  No.  2,543,143  to  be  invalid  and  sec- 
ond, whether  it  erred  in  holding  that  the  Wells  patent** 
has  not  been  infringed  by  the  Appellee,  Preco  Incorporated. 


*  The  Transcript  of  Record  filed  with  the  clerk  on  this  appeal  is 
in  three  volumes.  The  Clerk's  Record  in  two  volumes  is  reproduced  in 
one  volume  and  bears  page  markings  1  through  415.  References  to  this 
Clerk's  Record  appear  in  this  brief  as  R.  followed  by  the  appropriate 
page  number  as  (R.  1).  Volume  III  is  the  reporter's  transcript  in  14 
volumes  and  references  to  this  reporter's  transciipt  appear  herein  as 
TR.  followed  by  the  appropriate  page  number  as  (TR.  1). 

**  The  patent  in  suit  in  this  case  is  Wells  et  al.  No.  2,543,143  and 
will  be  referred  to  herein  either  as  the  Wells  patent  or  simply  the 
patent  in  suit.  There  is  another  Wells  Patent  No.  1,646,604  in  the  prior 
art. 


The  patont  in  suit  covers  a  novel  bulkhead  or  load  divider 
installation  for  a  transport  vehicle  such  as  a  truck  or  rail- 
Avay  boxcar. 

The  pivotal  issue  in  this  case  is  the  issue  of  infringe- 
ment. This  follows  from  the  fact  that  the  accused  bulkhead 
constructions  sold  by  Preco  are  substantially  identical  to 
the  bulkheads  sold  by  Evans  which  have  enjoyed  a  sub- 
stantial commercial  success.  If,  as  asserted  by  Evans,  the 
constructions  of  both  parties  embody  the  invention  of  the 
patent  in  suit,  then  not  only  is  the  issue  of  infringement 
resolved  but  in  addition,  the  undisputed  fact  that  the  com- 
mercial constructions  of  both  parties  filled  a  long-felt  need 
is  one  of  those  factors  which  weighs  heavily  in  favor  of  a 
conclusion  that  the  concept  of  the  invention  was  unobvious. 
Graham  et  al  v..  John  Deere  Co.,  383  U.S.  1;  15  L.  Ed.  2d 
545,  556. 

An  entirely  fallacious  non-infringement  argument  ad- 
vanced by  Preco  led  the  District  Court  not  only  into  the 
error  of  holding  that  the  accused  bulkheads  do  not  infringe, 
but  by  the  same  token  led  the  Court  to  disregard  the  un- 
disputed evidence  that  the  commercial  constructions  of 
both  parties  had  filled  a  long-felt  need,  and  to  make  the 
further  irrelevant  holding  that  the  construction  shown  in 
the  Wells  patent  had  not  been  commercialized.  (Finding 
No.  27,  R.  394.) 

While  there  is  no  evidence  of  commercial  use  of  the  em- 
bodiment of  the  invention  illustrated  in  the  Wells  patent, 
which  is  a  cattle  truck  installation,  the  District  Court  evi- 
dently failed  to  appreciate  the  distinction  between  an  in- 
vention, which  can  be  embodied  in  many  forms,  and  the 
particular  embodiment  selected  by  the  inventor  to  illustrate 
his  invention.  Section  112  of  the  statute  (35  U.S.C.)  recog- 
nizes this  distinction  by  requiring  that  the  application 
describe 


"the   best   mode   contemj^lated   by   the   inventor   of 
carrying  out  his  invention". 

Implicit  in  tliis  language  is  the  recognition  that  an  invention 
can  be  carried  out  in  other  modes. 

An  invention  can  achieve  commercial  success  and  fill  a 
long-felt  need  in  embodiments  other  than  that  illustrated. 
While  Wells  et  al  evidently  believed  that  the  cattle  truck 
embodiment  was  the  best  mode  of  carrying  out  the  inven- 
tion, they  did  state  that  it  could  be  used  in  boxcars  and  the 
great  commercial  success  of  the  invention  proved  to  be  in 
that  field. 

The  issue  of  infringement  is  thus  at  the  very  heart  of 
the  present  appeal  and  once  it  is  appreciated  that  the  ac- 
cused devices  are  infringements  of  the  patent  in  suit,  it  will 
be  obvious  that  Evans'  product  also  embodies  the  invention 
of  the  patent  in  suit  and  that  the  patent  has,  in  fact,  filled 
a  long-felt  need  and  had  a  remarkable  commercial  success. 
These  facts,  when  added  to  the  conceded  novelty  of  the 
Wells '  invention  and  the  unchallengeable  advantages  which 
flow  from  its  use,  provide  overwhelming  support  for  the 
presumption  of  validity. 

B.    The  Controlling  Facts  Are  Not  In  Dispute 

On  the  issue  of  infringement,  there  is  no  issue  of  fact. 
There  is  no  disagreement  as  to  what  Preco's  accused  struc- 
tures are  or  how  they  operate;  and  the  specifications  and 
claims  of  the  patent  contain  no  technical  terms  requiring 
expert  elucidation.  There  is  disagreement  as  to  whetlier 
these  accused  constructions  and  the  similar  constructions 
sold  by  Evans  come  within  the  scope  of  the  claims  of  the 
patent  in  suit  when  they  are  properly  construed  and  ap- 
plied. But  this  is  a  matter  of  law  for  determination  by  the 


Court  on  the  undisputed  facts.  {Hansen  v.  Collirer,  282  F. 
2d  66,  69  (C.A.  9)  1960).  Also,  the  tile  wrapper  estoppel 
argument  presents  a  question  of  law  for  the  Court  rather 
than  any  disputed  issue  of  fact. 

On  the  issue  of  validity  the  evidence  adduced  does  not 
present  any  disputed  fact  question.  The  prior  art  upon 
which  Preco  relies  consists  entirely  of  United  States  pat- 
ents, all  of  which  are  in  the  Book  of  Prior  Art  Patents 
Relied  Upon  by  the  Plaintiff  (PX  2)  and  are  individually 
identified  by  the  marks  2-A  through  2-S.  There  is  no  dis- 
pute as  to  the  construction  or  operation  of  the  equipment 
disclosed  in  these  patents.  Both  parties  otTered  evidence 
showing  the  background  of  the  patented  invention  and  the 
long-felt  need  for  such  permanent  freight  bracing  equip- 
ment; and  there  is  no  dispute  as  to  the  commercial  success 
of  the  constructions  claimed  by  Evans  to  be  within  the 
scope  of  the  claims  of  the  patent  in  suit. 

That  leaves  only  legal  grounds  of  attack  on  the  validity 
of  the  patent.  Thus,  the  question  of  whether  the  structure 
of  the  Wells  et  al  patent  in  suit  is  an  aggregation,  as  dis- 
tinguished from  patentable  combination  of  old  elements 
is  a  question  of  law  for  the  Court  (Great  Atlantic  £  Pacific 
Tea  Co.  v.  Supermarket  Equipment  Corp.,  340  U.S.  147,  95 
L.  Ed.  162  (1951)  and  Continental  Connector  Corp.  v. 
Houston  Fearless  Corp.,  350  F.  2d  183,  191,  (C.A.  9)  1965), 
as  is  the  "ultimate"  question  of  whether,  in  the  light  of  the 
established  facts,  what  Wells  et  al  did  meets  the  standard 
of  patentable  invention  required  by  law  {Graham  et  al  v. 
John  Deere  Co.,  383  U.S.  1, 15  L.  Ed.  2d  545,  556). 
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C.    The  Nature  and  Advantages  of  the  Patented  Invention. 

The  subject  matter  of  the  Wells  patent  (DX  A)*  is  a 
permanently  but  adjustably  mounted  partition  on  bulkliead 
for  dividing  the  cargo  space  in  a  transport  vehicle  and  for 
retaining  the  goods  to  be  transported  in  position  in  the 
cargo  space.  The  embodiment  of  the  invention  illustrated 
and  described  in  the  patent  is  mounted  in  a  highway  truck 
of  the  type  which  is  utilized  in  transporting  livestock,  al- 
though the  patentees  recognized  that  the  invention  was  of 
broader  application,  as  is  clear  from  the  opening  statement 
of  the  patent  specification  which  reads  as  follows: 

"The  present  invention  relates  to  the  transporta- 
tion art  and  more  particularly  to  trucks,  railroad 
cars  and  the  like,  which  are  adapted  for  transport- 
ing merchandise  therein  and  particularly  livestock." 

The  devices  sold  by  both  parties  are  used  in  otherwise 
conventional  railroad  boxcars  to  retain  miscellaneous 
freight  in  position  in  the  car.  They  are  generally  referred 
to  as  bulkheads,  partitions,  or  load  dividers.  Their  function 
is  to  retain  freight  in  position  against  its  tendency  to  move 
out  of  position  when  the  freight  car  is  bumped  or  other- 
wise jostled  during  transit  and  by  retaining  the  freight  in 
position,  the  bulkheads  facilitate  unloading  and  prevent 
damage  to  the  freight.  For  this  purpose  a  very  heavy  and 
sturdy  construction  is  required  and  a  major  problem  in  the 
art  is  to  provide  a  permanent  mounting  for  such  a  heaA'^' 
unit,  which  would  permit  easy  movement  and  adjustment 
to  a  wide  variety  of  positions. 


*  Evans'  exhibits  are  referred  to  herein  by  the  letters  DX  followed 
by  the  letter  designation  of  the  exhibit  as  (DX  A)  and  Preco's  exhibits 
are  referred  to  herein  by  the  letters  PX  followed  by  the  number  desig- 
nation of  the  exhibit  as  (PX  1). 
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Referring  to  the  patent  in  suit  (DX  A),  its  essential  ele- 
ments and  their  mode  of  oi:)eiation  may  be  briefly  described 
as  folloAvs.  As  best  shown  in  Figures  1  and  3,  the  vehicle 
body  has  side  walls  which  are  indicated  generally  by  the 
numerals  18  and  20.  The  bulkhead  or  partition  40  ex- 
tends substantially  the  full  width  of  the  interior  of  the  body 
when  positioned  transversely  of  the  body,  as  illustrated  in 
Figure  3  and  is  suspended  by  a  connection  56  at  the  mid- 
point of  its  upper  edge.  The  connection  56  not  only  suspends 
the  bulkhead,  but  permits  a  pivotal  movement  of  the  sus- 
pended bulkhead  about  a  vertical  axis  between  a  position 
in  which  it  extends  transversely  of  the  vehicle  body  and  a 
position  in  which  it  extends  parallel  to  the  side  walls.  The 
pivotal  suspension  56  is  carried  by  a  trolley  mechanism  or 
bracket  54  which  runs  on  a  transverse  bar  42  so  that  when 
the  bulkhead  is  swung  into  a  plane  parallel  to  the  side  walls 
of  the  vehicle,  it  may  be  moved  flat  against  a  side  wall,  as 
shown  in  Figure  4.  It  will  be  noted  that  Figure  4  shows 
the  bulkhead  at  the  left-hand  side  of  the  vehicle  body  where 
it  is  out  of  the  way  during  loading  or  unloading.  It  may,  in 
the  same  manner,  be  moved  over  against  the  right-hand 
side,  if  desired. 

The  transverse  bar  42  may  be  moved  along  the  length  of 
the  vehicle  body  in  either  direction,  thus  permitting  the 
bulkhead,  when  in  its  transverse  load  retaining  position 
shown  in  Figure  3,  to  be  positioned  at  any  point  along  the 
length  of  the  body.  Also,  it  will  be  appreciated  that  the 
bulkhead  may  be  positioned  at  any  point  along  either  side 
wall  of  the  body;  one  of  which  positions  is  shown  in 
Figure  4. 

The  bulkhead  may  be  secured  in  any  desired  position 
transversely  of  the  vehicle  body  by  latching  it  directly  to 
the  side  walls.  This  is  achieved  by  latch  pins  80  which  pro- 
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ject  liorizontally  from  the  side  edges  of  the  bulkhead  and 
which  engage  in  appropriate  openings  104  formed  in  the 
longitudinal  bars  100  and  102  which  are  secured  to  the 
side  walls.  These  latch  pins  80  are  normally  urged  into  an 
outward  or  locking  position  by  springs  94.  Handles  92  and 
an  associated  linkage  mechanism  are  provided  for  retract- 
ing the  latch  pins. 

The  invention  of  the  Wells  et  al  patent  in  suit  resides  in 
a  combination  of  elements  which  co-act  in  a  novel  manner  to 
produce  a  new  and  useful  result  not  hitherto  achieved  by 
any  prior  bulkhead  construction.  The  features  of  the  inven- 
tion which  distinguish  it  from  the  prior  art  and  are  respon- 
sible for  its  superior  performance  are  the  combination  of  a 
bulkhead  suspended  from  a  transverse  bar  in  a  car  body 
by  a  connection  which  is  movable  along  the  length  of  the 
bar  and  which  provides  for  pivotal  movement  of  the  bulk- 
head about  a  vertical  axis,  with  rails  on  which  the  ends  of 
the  bar  are  supported  to  permit  movement  of  the  trans- 
verse bar  on  the  rails  along  the  length  of  the  car  body, 
and  with  means  for  latching  the  bulkhead  to  the  car  body 
in  a  plurality  of  positions  along  the  length  of  the  car 
body  (TR.  570-71). 

This  structure  has  a  number  of  miportant  functions  and 
advantages.  First,  it  permits  the  suspension  of  the  bulk- 
head from  a  point  over  its  center  gravity  for  movement 
while  extending  transversely  of  the  car  to  any  desired 
position  of  use  along  the  length  of  the  car,  and  also  for 
movement  out  of  the  way  parallel  to  and  adjacent  either 
wall  of  the  car  body  at  any  point  along  the  length  of  the 
car  (TR,  571).  This  provides  a  universal  adjustment  of  the 
bulkhead  which  is  not  found  in  any  prior  construction. 
]\roreover,  these  movements  are  easily  effected  by  a  single 
workman  nothwitlistanding  the  fact  that  Evans'  embodi- 


monts  of  the  invention  of  the  patent  in  suit  weigh  from 
seven  or  eiglit  hundred  pounds  up  to  seventeen  or  eighteen 
Jiundred  pounds  (TR.  879). 

The  novel  combination  of  the  patent  in  suit  provides  a 
permanently  mounted  bulkliead  assembly  of  maximum  flex- 
ibility and  ease  of  operation  with  minimum  structural 
weight. 

The  patent  in  suit  has  only  three  claims,  all  of  which  are 
involved  in  the  present  appeal.  Claim  1  is  most  broadly 
directed  to  the  combination  above  described.  Claim  2  more 
specifically  recites  that  the  transverse  bar  is  channel- 
shaped  in  cross  section,  with  a  partition  supporting  bracket 
movable  in  the  channel.  Claim  3  adds  a  recitation  of  latches 
resiliently  urged  toward  latching  position  together  with 
detailed  operating  means  therefore, 

D.    The  Commercial  Bulkheads  of  the  Parties 

A  general  understanding  of  the  equipment  manufactured 
and  sold  by  the  parties  to  this  suit  can  be  obtained  from  a 
consideration  of  DX  AG  which  is  a  brochure  of  Evans 
showing  the  construction,  installation  and  operation  of  its 
DF-B  equipment  (TR.  156-57)  and  a  consideration  of  the 
photographs  DX  AN  1-6  and  the  charts  DX  AE-1  and  2 
and  AF*  showing  one  of  the  several  accused  bulkheads 
designs  manufactured  and  sold  bv  Preco  and  charged  to 


*  These  charts  are  part  of  a  group  of  charts  DX  Y  to  AF  which  are 
stipulated  to  correctly  illustrate  the  accused  constructions  (except  for 
a  stipulated  correction  to  the  shape  of  the  rails  in  Model  BD-2  shown  in 
DX  AE-1  and  2  and  AF),  although  Preco  reserved  the  right  to  chal- 
lenge the  numerals  and  words  appearing  on  the  charts  (DX  AR). 

For  convenience  of  reference,  conformed  copies  of  DX  AG,  page  4, 
DX  AN-2,  DX  AE-1  and  DX  AF  are  reproduced  in  the  Appendix  hereto. 
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infringe  the  Wells  patent.  It  will  he  noted  that  in  each  the 
hulkheads  are  large  structures  which  extend  substantially 
the  full  width  of  the  boxcar  and  from  the  floor  to  a  point 
adjacent  the  top  of  the  side  w^all.  Also,  it  will  be  noted  that 
each  bulkhead  is  supported  at  the  center  of  its  upper  edge 
through  a  pivotal  connection,  by  a  carriage  or  trolley 
mounted  on  a  transverse  beam  by  roller  means  permitting 
the  carriage  or  trolley  to  be  moved  along  the  transverse 
beam.  The  transverse  beam  in  each  of  these  constructions 
extends  completely  across  the  boxcar  and  is  supported  at 
its  opposite  ends  on  rails  extending  longitudinally  of  the 
boxcar  by  rollers  which  permit  the  transverse  beam  to 
be  moved  longitudinally  of  the  boxcar.  Each  bulkhead  also 
includes  lockpins  at  four  spaced  locations  and  engageable 
with  latching  strips  fixed  to  the  boxcar  structure  for  hold- 
ing the  bulkhead  in  any  of  a  plurality  of  freight  bracing 
positions  which  are  spaced  longitudinally  of  the  boxcar  and 
in  each  of  which  the  bulkhead  extends  transversely  of  the 
boxcar.  These  structures  have  all  the  essential  features 
of  the  Wells  patent. 


E.  Background  of  Patented  Invention— The  Invention 
Filled  a  Long-Felt  Need  for  Permanent  Freight 
Bracing  Equipment* 

The  railroads  have  long  been  plagued  with  excessive  dam- 
age claims  based  on  the  damage  of  freight  resulting  from 
the  rough  handling  to  which  freight  cars  are  subject  (TR. 
469-471).  One  of  the  principal  causes  of  damage  is  the  se- 
vere bumping  to  which  railroad  freight  cars  are  subjected 


*  The  facts  set  forth  in  this  section  are  undisputed  except  that  Preco 
denies  that  the  constructions  sold  by  both  parties  and  which  have  filled 
the  long-felt  need  embody  the  invention  of  the  Wells  patent.  This  fal- 
lacious argument  is  disposed  of  later  in  this  brief. 


II 
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(luring  the  make-up  and  l)reak-down  of  trains  in  froijiht 
yards.  It  is  the  universal  practice  to  bump  cars  together  to 
effect  a  coupling,  and  in  order  to  speed  the  make-up  of 
trains,  this  is  done  at  relatively  high  speed.  Thus,  a  car  may 
be  run  into  a  standing  string  of  freight  cars  at  speeds  as 
high  as  10, 12  or  15  miles  per  hour  (TR.  468).  The  shock  and 
stress  placed  on  the  freight  under  these  circmnstances  is 
exceedingly  high  (TR,  466,  878),  In  addition  to  these  stress- 
es, very  similar  shocks  occur  during  sudden  braking  and 
starting  operations  when  the  slack  between  cars  runs  out  or 
runs  in  and  the  accumulated  slack  provides  a  crack-the- 
Avhip  etfect  (TR.  468).  Also,  freight  trains  in  travelling  at 
high  speeds  are  subjected  to  severe  vertical  vibrations  (TR. 
535)  and  side-sway,  which  also  tend  to  work  freight  loose 
from  any  means  which  may  be  provided  to  hold  it  in  posi- 
tion. The  combined  effect  of  all  of  these  factors  makes  it 
absolutely  essential  to  provide  means  effective  to  hold  the 
freight  in  position  in  the  car  during  transport  (TR.  466, 
469). 

In  years  past  the  usual  practice  was  to  provide  heavy 
timbers  which  were  nailed  in  j^lace  to  the  floor  and  walls  of 
the  boxcar  and  which  engaged  the  freight.  This  practice 
was  so  widespread  that  even  today  all  freight  cars  are  pro- 
vided with  wooden  floors  and  side  walls  to  which  freight 
bracing  timbers  may  be  nailed.  Needless  to  say,  the  cost 
of  such  timbers,  the  labor  involved  in  installing  and  remov- 
ing them,  and  the  fact  that  they  are  almost  always  thrown 
away  at  the  end  of  a  single  trip,  has  very  materially  added 
to  the  expense  of  rail  shipments  (TR.  476).  This  cost  and 
the  continuing  high  incidence  of  freight  damage  has  been 
responsible  for  the  loss  of  a  great  deal  of  rail  freight  busi- 
ness to  the  highway  truckers  (TR.  524,  558). 

The  railroads  and  their  equipment  suppliers  have  been 
desperately  searching  for  some  better  and  more  economical 


12 

way  of  bracing  freight  (TR.  474-484).  Amig,  who  had  life- 
long experience  with  The  Pennsylvania  Railroad,  explained 
that  freight  damage,  Avitli  which  he  had  been  concerned 
thronghont  most  of  his  emplo^nnent,  was  one  of  the  most 
serious  problems  which  the  railroads  have  (TR.  471)  aver- 
aging aroimd  eight  million  dollars  each  year  to  the  Penn- 
sylvania Railroad  alone.  Beginning  in  the  1930 's  the  Penn- 
sylvania first  developed  loose  bulkheads  (TR.  474),  then 
later  the  PD  crossbar  system  with  perforated  steel  linings 
on  the  side  walls  (TR.  477). 

The  Defendant,  Evans  Products  Company,  has  been  a 
leader  in  the  development  of  permanent  freight  bracing 
equipment  for  use  in  railway  freight  cars.  Its  DF  cross- 
bar system  (TR.  869)  was  quite  an  improvement  over  the 
PD  crossbar  (TR.  477-8)  and  variations  of  the  DF  crossbar 
system  were  made  by  Evans  (TR  871).  These  freight  brac- 
ing crossbars  are  effective  for  the  purpose  but  have  the 
disadvantage  that  they  are  not  permanently  connected  to 
the  car  (TR.  478)  and  could  become  lost.  They  are  showm 
in  DX  AW,  page  429,  in  the  upper  photograph.  These  cross- 
bars are  heavy  and  difficult  to  handle  and  require  con- 
siderable labor  time  in  loading  and  unloading. 

It  has  been  recognized  for  many  years  that  it  would  be 
desirable  to  have  a  permanently  mounted  partition  or  bulk- 
head which  would  hold  the  freight  in  position  and  could  l>e 
moved  easily  to  or  from  a  desired  freight  bracing  position 
in  the  car  and  also  could  be  put  into  a  position  in  wliich  it 
would  not  interfere  with  the  loading  and  unloading  of 
freight.  A  number  of  patents  have  been  granted  on  devices 
of  this  kind.  DX  AT  is  a  collection  of  twenty-seven  such 
patents  dating  from  1884.  Also,  Plaintiff's  Book  of  Prior 
Art  Relied  on  by  Preco  (PX  2)  includes  thirteen  other 
patents  relating  to  bulkheads  for  railroad  freight  cars. 
Evans  had  developed  some  fifteen  different  versions  of 
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bulkheads  in  an  attompt  to  solve  the  problem  prior  to  its 
DF-B  bulkhead  which  embodies  the  invention  of  the  Wells 
patent  in  suit  (TR.  912).  Preco's  counsel  admitted  in  his 
o})ening  statement  (TR.  93)  that  the  problem  or  need  to 
which  the  patent  in  suit  was  directed  had  existed  since 
1941.  The  record  here  shows  that  railroads  and  numerous 
inventors  have  been  working  on  this  problem  for  many 
years  before  that.  Preco  has  showm  that  it  recognized  the 
need  and  was  working  on  the  development  of  load  dividers 
for  refrigerator  cars  as  early  as  1940  and  1941  (PX  42 
A-D,  43  A-C  44  A  and  B,  TR.  425-7). 

Since  the  Wells  et  al  type  bulkhead  construction  was 
placed  on  the  market  by  Evans  Products  Company  in  1959, 
it  achieved  immediate  and  substantial  commercial  success. 
Evans'  bulkhead  of  this  type  has  been  marketed  under  the 
trademark  DF-B  and  is  shown  in  Evan's  brochure  DX  AG- 
and  in  the  photographs  DX  AO  1,  2  and  3.  The  sales  have 
literally  skyrocketed  from  $4,610.00  in  1959  to  a  total  of 
over  $22,129,100  by  June  30,  1965  and  the  sales  in  the  first 
half  of  1965  were  over  $5,000,000  (TR.  164-166).  The  De- 
tailed DF-B  Ownership  List  as  of  June  30,  1965  (DX  A  J) 
shows  that  about  forty-five  different  railroads  and  car  leas- 
ing or  operating  companies  owned  over  13,000  car  sets  of 
this  DF-B  equipment  as  of  June  30,  1965. 

In  addition  to  the  large  volume  of  sales  by  Evans  of 
equipment  embodying  the  invention  of  the  Wells  et  al  pat- 
ent in  suit,  three  of  Evans'  competitors  have  paid  the  pat- 
ent in  suit  the  compliment  of  marketing  bulkheads  embody- 
ing its  essential  features  and  the  sales  of  these  competitors 
further  demonstrate  the  commercial  success  of  the  patent 
in  suit  in  the  solution  of  this  problem  of  long  standing  in 
the  railroad  freight  transport  industry.  One  of  these  com- 
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petitors  is  Unarco  Industries,  Inc.  of  Chicago,  Illinois, 
against  which  a  final  consent  judgment  of  validity  and 
infringement  has  been  entered  (DX  AL)  and  which  has 
taken  a  license  (DX  AK)  providing  for  the  payment  of 
royalties  of  $25.00  per  car  set,  and  providing  for  other 
considerations  for  the  right  to  use  the  invention  of  the 
Wells  et  al  patent  here  in  suit.  The  other  considerations 
refer  to  the  granting  to  Evans  of  a  royalty-free  license 
under  another  patent  which  expires  in  1979,  and  upon 
which  Unarco  had  brought  suit  against  Evans,  and  the 
payment  of  $5,000  to  Evans  by  Unarco.  Another  of  these 
competitors  is  the  present  Plaintiff,  Preco  Incorporated, 
and  the  third  is  Transco,  Inc.  against  which  a  suit  for  in- 
fringement of  the  Wells  et  al  patent  here  in  suit  is  pending 
in  the  District  Court  for  the  Southern  Division  of  Ulinoi,^ 
(TR.  828-30).  This  adoption  by  the  freight  bracing  equip- 
ment industry  of  the  essential  features  of  the  Wells  et  al 
patent  in  suit  in  place  of  other  types  of  equipment  pre- 
viously made  by  them  is  strong  evidence  that  the  invention 
of  the  patent  in  suit  was  not  obvious  to  those  trying  to 
fill  the  long-felt  need  for  such  freight  bracing  equipment. 


F.    The  Accused  Structures 

There  is  no  dispute  as  to  the  nature  of  the  accused  struc- 
tures or  their  mode  of  operation.  Preco  has  admittedly 
made  and  sold  four  designs  of  bulkhead  installations  which 
Evans  charges  are  infringements  of  the  patent  in  suit. 
These  are  designated  by  Preco  as  its  Models  BD-6,  BD-2, 
BC-4  and  BC-3.  Each  of  these  four  models  manufactured 
and  sold  by  Preco  is  charged  to  infringe  all  three  claims 
of  the  patent  in  suit.  Model  BD-6  is  shown  in  the  photo- 
grai^hs  DX  AN  1  to  6  and  the  three  other  models  are  shown 
in  the  charts  DX  AA  to  AF,  inclusive. 
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In  addition,  Preco  filed  an  interrogatory  (PX  35 — No. 
17)  which  stated  that  a  fifth  design,  Model  BE-2,  had  been 
made  by  Preco  and  asked  whether  Evans  considered  it  to 
be  an  infringement.  Evans  replied  in  the  affirmative  (PX 
3&— No.  17).  It  later  developed  that  Model  BE-2  (which 
is  shown  in  charts  DX  Y  and  Z)  was  experimental,  had 
never  been  installed  in  a  freight  car  and  had  never  been 
sold  (TR.  247  and  DX  AQ  Interrogatory  17  and  Answer). 
In  view  of  the  facts,  it  is  believed  that  Model  BE-2  is  of 
little  importance  and  does  not  justify  the  Court's  time  in 
considering  and  passing  upon  it.  The  findings  and  conclu- 
sions regarding  it  should  be  vacated  on  the  ground  that  it 
is  de  minimis. 


1)    Models  BD-6  and  BD-2— Full  Width  Bulkheads 

These  two  bulkheads  for  the  present  purposes  are  sub- 
stantially the  same  (TR,  130)  with  a  single  exception  which 
will  be  pointed  out  later  and  accordingly,  the  following  de- 
scription of  Model  BD-2  as  shown  in  the  charts  DX  AE-1*, 
and  AE-2  and  AF*  and  explained  by  witnesses,  may  be 
considered  applicable  to  both. 

The  bulkhead  or  partition  40  is  suspended  from  a  trans- 
verse bar  42  which  is  channel-shaped  as  shown  in  cross 
section  in  the  lower  left-hand  view  of  DX  AF  and  which  is 
supported  at  its  opposite  ends  by  rollers  48  which  roll  along 
rails  or  tracks  32  and  34  which  are  formed  of  two  angles 
welded  together  to  form  a  C-shaped  cross  section  which 


*  For    convenience    of    reference,    conformed    copies    of    DX    AN-2, 
DX  AE-1  and  DX  AF  are  reproduced  in  the  Appendix  hereto. 
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extends  the  full  length  of  the  car.*  In  the  Model  BD-6 
these  rails  are  mounted  directly  on  the  side  walls  (Finding 
of  Fact  No.  33,  R.  396),  as  best  shown  in  the  photograph 
DX  AN-6  and  as  admitted  by  Preco  (TR.  130,  248),  where- 
as in  the  INfodel  BD-2  the  rails  are  bolted  to  a  ceiling  truss 
which  extends  across  the  car  and  is  supported  on  the  side 
walls  (TR.  233,  237, 1101).  Thus,  the  only  difPerence  in  these 
]\Iodels  BD-6  and  BD-2  is  in  the  way  the  rails  are  mounted 
(TR  130)  and  this  difference  boils  down  to  the  manner  in 
which  the  rails  are  supported  on  the  side  walls.  In  Model 
BD-6  they  are  supported  on  the  side  walls  by  brackets 
which  are  welded  to  the  rail  and  the  side  wall  posts.  In 
Model  BD-2  they  are  supported  on  the  side  walls  by  ceiling 
trusses  which  are  bolted  to  the  rails  and  rest  on  the  side 
walls. 

The  bulkhead  40  is  suspended  from  the  transverse  bar  42 
by  a  bracket  or  hanger  54  which  is  provided  with  rollers  62 
which  roll  along  the  transverse  bar  42  and  the  bracket  54 
carries  a  vertical  axis  pivot  pin  52  which  suspends  the  bulk- 
head over  its  center  of  gravity  so  that  the  bulkhead  may 
be  rotated  about  this  vertical  axis  from  a  position  trans- 
verse with  respect  to  the  car  to  a  position  longitudinal  with 
resjDect  to  the  car.  The  bulkhead  may  be  moved  transversely 
of  the  car  by  moving  the  bracket  54  along  the  tran.sverse 
bar  42. 

The  bulkhead  40  is  provided  with  lockpins  80  at  each 
corner  which  move  vertically  and  engage  in  openings  104 
which  are  fixed  with  reference  to  the  body  of  the  car,  to 
lock  the  bulkhead  in  position  independently  of  the  trans- 
verse bar  42.  The  openings  engaged  by  the  upper  locking 
pins  80  are  formed  in  horizontal  flanges  comprising  the 
lower  parts  of  the  rails  32  and  34  whicli  constitute  the  sup- 
porting tracks  for  the  transverse  bar  42. 


*  The  charts  DX  AE-1,  AE-2  and  AF  incorrectly  illustrate  the 
upper  arm  or  flange  of  the  C  section  as  interrupted.  It  is  stipulated 
(DX  AR)  that  the  charts  are  to  be  considered  corrected  to  show  that 
the  upper  angle  of  the  rail  also  extends  the  full  length  of  the  car. 
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Tlie  foregoing  description  of  the  Preco  ^Models  BD-6  and 
BD-2  is  equally  applicable  to  the  Evans  DF-B  bulkhead 
equipment  which  Evans  claims  embodies  the  invention  of 
the  patent  in  suit  and  which  Evans  has  marketed  since 
1959  (TR.  164-.J).  In  the  Evans  DF-B  bulkhead  equipment, 
which  is  illustrated  in  the  Evans'  brochure  DX  AG  (TR. 
l.")!),  the  rails,  as  in  the  Preco  Model  BD-6,  are  secured 
directly  to  the  side  walls  (TR.  484). 

From  a  comparison  of  Preco's  Models  BD-6  and  BD-2 
with  the  essential  features  of  the  patent  in  suit,  it  will  be 
seen  that  these  models  incorporate  all  of  these  essential 
features  and  embody  the  improvement  in  the  art  taught  by 
the  patent  in  suit.  Thus,  each  of  these  models  (BD-6  and 
BD-2)  employs  a  bulkhead  suspended  from  a  transverse 
bar  in  a  vehicle  body  by  a  connection  which  is  movable 
along  the  length  of  the  bar  and  which  jirovides  for  pivotal 
movement  of  the  bulkhead  about  a  vertical  axis.  Each  also 
includes  rails  on  which  the  ends  of  the  bar  are  supported 
to  permit  movement  of  the  transverse  bar  on  the  rails 
along  the  length  of  the  vehicle  body.  And  finally,  each  of 
Models  BD-6  and  BD-2  has  means  for  latching  the  bulk- 
head to  the  vehicle  body  in  a  plurality  of  positions  along 
the  length  of  the  vehicle. 

The  Evans  construction,  as  well  as  the  accused  Preco 
constructions,  embody  a  feature  known  as  a  "timing  shaft" 
or  a  "squaring  shaft"  which  is  not  found  in  the  Wells  pat- 
ent and  which  has  been  seized  upon  by  Preco  to  create 
confusion  respecting  the  question  of  infringement,  and 
which,  therefore,  should  be  described  briefly.  The  function 
of  this  device  is  to  keep  the  transverse  beam  or  bar  42  at 
right  angles  to  the  side  walls  as  it  moves  along  the  length 
of  the  car.  The  provision  of  such  means  is  necessary  when 
a  bulkhead  is  mounted  in  a  boxcar  because  in  such  an  in- 
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stallation  the  transverse  beam  is  too  high  to  reach  and  thus 
will  tend  to  cock  because  it  cannot  be  guided  by  hand.  In  a 
highway  truck  installation  such  as  that  chosen  as  the  illus- 
trative embodiment  of  the  invention  in  the  Wells  patent, 
no  such  means  is  required  (TR.  804-806). 

The  means  to  prevent  cocking  utilized  by  both  parties  in 
their  commercial  constructions  is  an  old  expedient  in  the 
bulkliead  art*  namely,  to  connect  the  wheels  at  the  opposite 
ends  of  the  transverse  bar  by  a  shaft  so  that  the  wheels 
are  compelled  to  rotate  in  unison.  Teeth  are  provided  on 
the  wheels  and  mesh  with  openings  in  the  supporting  tracks 
to  prevent  slipping.  This  arrangement  insures  that  one 
end  of  the  transverse  bar  cannot  move  longitudinally  of 
the  car  in  advance  of  the  other. 

This  connecting  shaft,  which  is  called  a  squaring  shaft  or 
a  timing  shaft,  has  nothing  to  do  with  the  invention  of  the 
patent  in  suit.  While  the  provision  of  some  means  to  pre- 
vent cocking  is  desirable  even  in  a  truck  installation,  and 
probably  necessary  when  an  installation  is  made  in  a  box- 
car, they  are  known  expedients  in  the  art  available  for  use 
when  desired. 


2)    Accused  Model  BC-3 

This  model,  which  is  illustrated  in  the  charts  DX  AA 
and  DX  AB,**  dithers  from  the  previously  discussed  Model 
BD-2  primarily  in  that  it  is  a  half-width  bulkhead  which 
is  used  in  pairs  to  span  the  Avidth  of  the  boxcar.  It  also 
employs  a  track  which  is  L-shape  in  cross  section  as  dis- 


*  See  the  patent  to  Moriarity  1,388,819  of  1921  (PX  2-D)  and  TR. 
588-590  and  607-8. 

**  For  convenience  of  reference,  a  conformed  copy  of  DX  AB  Is  re- 
produced in  the  Appendix  hereto. 
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tinguishod  from  tlie  C  soction  tracks  of  iModels  BD-2  and 
BD-6,  and  it  lias  a  modified  design  of  transverse  bar  42 
which  is  tubular  and  the  supporting  bracket  54  embraces 
the  bar  which  represents  a  mere  reversal  of  parts  as  com- 
pared with  the  structure  of  the  Wells  patent. 

3)    Accused  Model  BC-4 

Model  BC-4  is  illustrated  in  the  charts  DX  AC*  and  AD. 
It  is  smiilar  to  the  BC-4  model  in  that  it  is  a  half-width 
bulkhead  and  the  tracks  are  L-shape  in  cross  section  rather 
than  C-shape  as  specified  in  Claims  2  and  3.  However,  it  is 
more  nearly  like  the  Wells  patent  in  other  respects  than 
is  Model  BC-3.  Thus,  Preco  has  admitted  that  the  trans- 
verse bar  42  of  Model  BC-4  satisfies  the  terms  of  the  claims 
of  the  patent  in  suit  (TR.  1229). 

4)    Model  BE-2 

Model  BE-2  is  shown  in  illustrations  DX  Y  and  Z.  This 
is  the  model  which  was  experimental,  was  never  installed  in 
a  freight  car  and  has  never  been  sold  (TR.  247  and  DX 
AQ  Interrogatory  17  and  answer).  It  is  generally  similar  to 
the  Model  BC-3  except  that  the  transverse  bar  42  is  fixed  to 
the  supporting  rollers  and  rotates  with  the  rollers. 


*  For  convenience  of  reference,  a  conformed  copy  of  DX  AC  is  re- 
produced in  the  Appendix  hereto. 
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SPECIFICATION  OF  ERRORS 

Evans  relies  on  all  of  the  errors  of  the  District  Court 
set  forth  in  the  statement  of  Points  Upon  Which  Appellant 
Intends  to  Rely  filed  in  this  case  (R.  409-13),  but  in  the 
interest  of  brevity,  the  gist  of  those  errors  may  be  .stated 
as  follows: 

(a)  The  Court  erred  in  restricting  the  Wells  pat- 
ent to  the  illustrated  embodiment  of  the  invention  and 
in  giving  the  claim  language  an  artificially  restricted 
interpretation  to  support  a  holding  of  non-infringe- 
ment, 

(b)  The  Court,  when  comparing  the  language  of  the 
Wells  patent  claims  with  the  accused  constructions, 
erred  in  applying  to  the  timing  shaft  of  certain  of  the 
accused  constructions  the  claim  language  calling  for  a 
transverse  "bar"  and  using  that  misapplication  of  the 
claim  to  support  a  holding  of  non-infringement,  when, 
in  fact,  the  accused  constructions  incorporated  another 
element  which  had  the  structural  and  functional  char- 
acteristics of  the  "bar"  specified  in  the  claims. 

(c)  The  Court  erred  in  concluding  that  the  ac- 
cused structures  avoided  infringement  because  they  in- 
corporated features  in  addition  to  the  combination  of 
elements  claimed  by  Wells  when  those  added  features 
did  not  change  or  impair  the  function  and  co-action  of 
the  claimed  elements. 

(d)  The  Court  erred  in  concluding  that  the  file 
wrapper  of  a  subsequent  patent  obtained  by  Evans 
covering  improvements  over  the  Wells  construction 
that  are  incorporated  in  some  of  Evans'  commercial 
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constructions  contained  admissions  by  Evans  support- 
ing Preco's  contentions  regarding  differences  between 
the  accused  load  dividers  and  the  structure  of  the  pat- 
ent in  suit. 

(e)  The  Court  erred  in  failing  to  hold  that  the 
Wells  invention  filled  a  long-felt  need  and  achieved 
substantial  connnercial  success. 

(f)  The  Court  erred  in  concluding  that  because 
elements  like  those  specified  in  the  claims  of  the  Wells 
patent  were  found  separately  in  the  prior  art  where 
each  functioned  alone  as  it  did  in  the  Wells  combina- 
tion, that  the  combination  claimed  was  an  unpatentable 
aggregation  of  old  elements,  when  in  fact,  they  co-act  to 
produce  a  useful  result  not  hitherto  achieved  in  the 
prior  art. 

(g)  The  Court  erred  in  concluding  that  it  would 
have  been  obvious  at  the  time  the  Wells  invention  was 
made  to  conceive  the  combination  of  elements  claimed 
in  the  patent. 

(h)  The  Court  erred  in  failing  to  hold  that  the 
Wells  patent  is  valid  and  is  infringed  by  each  of  the 
accused  constructions. 
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SUMMARY  OF  ARGUMENT 


The  errors  of  the  District  Court  are  errors  of  law  rather 
than  fact  since  there  are  no  disiDuted  facts  bearing  on  the 
questions  of  infringement  and  validity. 

It  is  not  disputed  that  the  combination  of  elements  dis- 
closed and  claimed  in  the  Wells  patent  is  novel.  No  one 
prior  to  Wells  suspended  a  bulkhead  by  a  vertical  axis 
swivel  from  a  trolley  that  was  movable  along  the  length 
of  a  transverse  bar,  which  in  turn  w^as  sup^jorted  at  its 
ends  on  longitudinal  tracks  so  that  it  could  move  along  the 
length  of  the  transport  vehicle  or  box  car  while  supporting 
the  bulkhead.  That  combination  of  elements  in  conjunction 
with  means  for  locking  the  bulkhead  to  the  vehicle  body  at 
any  point  along  the  length  of  the  car  provides  a  universally 
adjustable  bulkhead  which  not  only  can  be  locked  in  load 
retaining  position  at  any  point  along  the  length  of  the 
vehicle  body,  but  can  be  stowed  out  of  the  way  against  a 
side  wall  at  any  point  along  the  length  of  the  body  during 
loading  and  unloading  and  can  easily  and  safely  be  ope- 
rated by  one  man,  even  though  it  weighs  well  over  a  thou- 
sand pounds.  No  prior  art  so  functioned  or  j)roduced  that 
result. 

It  is  not  disputed  that  the  commercial  "DF-B"  bulk- 
heads sold  by  Evans  and  the  accused  bulkheads  sold  by 
Preeo  have  all  of  the  above-stated  features  of  the  Wells 
patent  combination. 

It  is  not  disputed  that  there  has  been  a  long  felt  need 
for  a  practical  permanently  mounted  bulkhead  in  railroad 
box  cars,  and  it  is  not  disputed  that  Evans  commercial 
"DF-B"  bulkhead  and  the  accused  bulkheads  have  filled 


23 

that  need  and  achieved  romarkahle  commercial  success, 
superseding  all  prior  designs — none  of  which  was  widely 
used.  There  is  no  dispute  as  to  the  structure  or  mode  of 
ojDeration  of  either  the  Evans  "DF-B"  bulkhead  or  any  of 
the  accused  bulkheads,  the  nature  of  which  is  disclosed  in 
photographs  and  stipulated  pictorial  charts.  And  there  is 
no  dispute  as  to  the  existence,  nature  or  mode  of  operation 
of  the  prior  art  relied  upon  by  Preco,  all  of  which  is  re- 
presented by  prior  patents. 

The  pivotal  error  of  the  District  Court  resides  in  an 
error  of  construction  of  the  Wells  patent  claims  which  led 
to  the  conclusion  that  there  was  no  infringement.  This 
means,  of  course,  that  the  Evans  commercial  bulkheads 
were  also  outside  tlie  scope  of  the  Wells  patent  because 
they  are  substantially  identical  to  accused  Preco  Model 
BD-2.  That  left  the  Wells  patent  in  the  category  of  a  paper 
patent  which  was  not  entitled  to  the  benefit  of  the  fact  that 
the  substantially  identical  commercial  constructions  of  the 
parties  had  filled  a  long  left  need.  This  is  crucial  in  view 
of  the  recent  decision  of  the  Supreme  Court  in  Graham  v. 
John  Deere  Co.,  383  U.S.  1 ;  15  L.  Ed.  2,  545,  556,  which 
reaffirms  the  well  established  principle  that  where  an  inven- 
tion fills  a  long  felt  need,  there  is  a  presumption  that  its 
conception  was  not  obvious,  since  otherwise  the  need  would 
have  been  filled  promptly.  Decisions  of  this  Court  applying 
this  principle  include  Kaahinen  v.  Peelers  Co.,  301  F.  2d 
170  (1962) ;  Tiventier's  Research  Inc.  v.  HoUister  Inc.,  319 
F.  2d  898,  902  (1963);  Pursche  v.  Atlas  Scraper  S  En- 
gineering Co.,  300  F.  2d  467,  474  (1961);  Nef  Instrument 
Corp.  V.  Cohu  Electronics  Inc.,  298  F.  2d  82,  87  (1961); 
Hayes  Spraij  Gun  Co.  v.  E.  C.  Broun  Co.,  291  F.  2d  319, 
322  (1961);  Steams  v.  Tinker  S  Rasor,  220  F.  2d  49,  58 
(1955) ;  Pointer  v.  Six  Wheel  Corp.,  Ill  F.  2d  153  (1949). 
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It  is  well  settled  that  the  construction  of  the  claims  of  a 
patent,  like  that  of  any  written  instrument,  is  a  question  of 
law  for  the  Court,  Hansen  v.  Colliver,  282  F.  2d  QQ  (1960). 
In  that  case,  this  Court  also  held  that  (p.  69) : 

" — since  the  facts  are  not  in  dispute  the  question 
of  infringement  resolves  itself  into  one  of  law,  de- 
pending on  a  comparison  between  the  patent  claim 
in  issue  and  the  accused  device,  and  the  correct  ap- 
jilication  thereto  of  the  law  of  equivalency."  (citing 
cases) 

In  this  case  the  District  Court  violated  several  principles 
of  law  in  its  construction  of  the  claims  of  the  Wells  patent. 
First,  it  made  an  improper  comparison  of  the  claims  with 
the  accused  structures  by  applying  the  term  "bar"  of  the 
claims  to  the  timing  shaft  rather  than  the  bar  marked  42 
on  the  charts  which  illustrate  the  accused  structures.  Sec- 
ondly, the  District  Court  read  unexpressed  limitations  into 
the  claims,  in  effect,  limiting  the  patent  without  justifica- 
tion to  the  specific  embodiment  of  the  invention  disclosed 
by  the  patentees.  This  violates  the  principle  that  the  ques- 
tion of  infringement  must  be  determined  in  the  first  in- 
stance by  the  language  of  the  claim  as  distinguished  from 
the  illustrative  embodiment  of  the  invention  disclosed.  Neff 
Instrument  Corp  v.  Cohu  Electronics  Inc.,  298  F.  2d  82,  88, 
C.A.  9,  1961,  and  Graver  Tank  S  Mfg.  Co.  v.  Linde  Air 
Products  Co.,  339  U.S.  605,  607,  94  L.  Ed.  1097,  1101.  It 
also  violated  the  principle  stated  in  the  above  decisions 
that  it  is  improj^er  to  give  a  patent  claim  a  construction  so 
limited  that  the  principles  of  the  invention  may  be  enjoyed 
without  liability  by  anyone  except  one  who  copies  every 
literal  detail.  And  the  District  Court's  "hypercritical  read- 
ing of  the  claims"  in  this  case  was  a  clear  violation  of  this 
Court's  ruling  in  Pnrsche  v.  Atlas  Scraper  S  Engineering 
Co.,  300  F.  2d  467  (1961),  which  involved  a  closely  analo- 
gous fact  situation. 
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Tlio  District  Court  also  orrod  in  failing  to  recognize  and 
apply  the  principle  that  one  cannot  avoid  infringement  by 
incorporating  improvements  in  his  construction  so  long  as 
he  continues  to  employ  the  patented  invention,  even  though 
these  improvements  may  themselves  be  patentable.  Temco 
Electric  Motors  Co.  v.  Apco  Mfg.  Co.,  275  U.S.  319,  328,  72 
L.  Ed.  298,  302;  Neff  Instrument  Corp.  v.  Colin  Electronics 
Inc.,  svpra,  and  Hayes  Spray  Gun  Co.  v.  E.  C.  Broivn  Co., 
291  F.  2d  319,  C.A.  9,  1961.  Moreover,  in  this  case  there  is 
no  evidence  that  any  improvements  were  incorporated  in 
the  accused  bulkhead  installations.  The  timing  shaft  fea- 
ture, of  the  accused  constructions,  which  was  not  found  in 
the  Wells  combination,  was  known  in  the  art  before  the 
Wells  patent,  as  shown  by  the  patent  to  Moriarity  1388819 
of  1921,  PX  2-D.  Accordingly,  at  the  date  of  the  Wells  pat- 
ent it  was  in  the  public  domain,  and  available  to  anyone  for 
use  when  desired.  Since  it  is  an  adjunct  rather  than  a  sub- 
stitute for  any  part  of  the  Wells  combination,  its  presence 
or  absence  has  no  bearing  on  the  question  of  infringement. 

If  the  claims  of  the  patent  are  properly  construed,  they 
read  fairly  upon  the  Evans  DF-B  bulkhead  and  also  the  ac- 
cused constructions  without  the  need  for  recourse  to  the 
doctrine  of  equivalents,  except  possibly  in  the  case  of  ac- 
cused Model  BC-3  which  embodies  a  reversal  of  parts  over 
the  structure  specified  in  clahns  2  and  3,  Thus,  claims  2 
and  3  call  for  a  channel-shaped  transverse  bar  42  with  the 
bulkhead  support  movably  mounted  "in"  the  channel,  and 
the  Model  BC-3  has  a  tubular  transverse  bar  with  the  bulk- 
head support  movably  mounted  on  the  outside  of  the  bar. 
However,  such  reversals  of  parts  do  not  avoid  infringement 
where,  as  here,  they  do  not  change  the  function  or  result. 
Oxnarcl  Canners  v.  Bradley,  194  F.  2d  655,  658,  C.A.  9,  1952. 
In  any  case,  the  question  is  academic  in  view  of  the  fact  that 
claim  1  is  broad  enough  to  cover  either  version. 
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Tho  Patent  Statute  35  USC  282  provides  that : 

"A  patent  shall  be  presumed  valid.  The  burden 
of  establishing  invalidity  of  a  patent  shall  rest  on  a 
party  asserting  it." 

Preco  has  sought  to  sustain  its  burden  by  proof  that  ele- 
ments similar  to  those  of  the  Wells  patent  combination  may 
be  found  separately  in  the  prior  art.  No  evidence  was 
adduced  that  can  be  said  to  suggest  that  they  might  be 
combined  as  taught  by  Wells ;  and  no  prior  art  is  cited  in 
which  elements  of  any  kind  coact  to  produce  the  results 
achieved  by  the  patented  combination. 

This  type  of  attack  on  a  patent  is  a  familiar  one  since  it 
can  be  made  against  any  and  all  patents  on  mechanical 
devices.  It  can  prevail  only  if  it  fairly  supports  a  conclusion 
that  the  invention  fails  to  meet  the  requirements  of  Section 
103  of  title  35  USC,  which  was  recently  sustained  by  the 
Supreme  Court  as  "a  codification  of  judicial  precedents"*. 
That  section  provides: 

"A  patent  may  not  be  obtained  though  the  inven- 
tion is  not  identically  disclosed  or  described  as  set 
forth  in  section  102  of  this  title,  if  the  differences 
between  the  subject  matter  sought  to  be  patented 
and  the  prior  art  are  such  that  tlie  subject  matter  as 
a  whole  would  have  been  obvious  at  the  time  the  in- 
vention was  made  to  a  person  having  ordinary  skill 
in  the  art  to  which  said  subject  matter  pertains." 

But  the  question  of  "obviousness"  under  Section  103  is 
a  question  of  law  to  be  resolved  in  the  light  of  the  facts, 
which  in  this  case  stand  uncontroverted.  See  the  Graham 
case*  and  this  Court's  decision  in  Elrich  Rim  Co.  v.  Rending 
Tire  Machinery  'Co.,  264  F.  2d  481,  note  7  at  486  (1959). 


*  Graham  v.  John  Deere  Co.  of  Kansas  City,  383  U.S.  1,  15  L.  Ed. 
2d  545,  556. 
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In  concluding  that  the  Wells  invention  was  obvious,  the 
District  Court  made  an  error  of  law  because  it  disregarded 
the  well  established  principle  tliat  the  validity  of  a  patent 
on  a  new  combination  of  elements  cannot  be  attacked  by 
piecing  together  elements  found  in  a  plurality  of  diiTerent 
prior  combinations  using  the  teachings  of  the  patent  in 
suit  as  a  guide.  Goodyear  Tire  and  Rvhber  Co.  v.  Ray-0- 
Vac.  Co.,  321  U.S.  275,  279,  88  L.  Ed.  721,  724;  National 
Sponrje  CusMon  Co.  v.  Rubber  Corp.  of  Cal.,  C.A.  9,  286  F, 
2d  731,  735;  The  Troy  Co.  v.  Products  Research  Co.,  339 
F.  2d  364,  366,  C.A.  9,  1964;  No-Joint  Concrete  Pipe  Co.  v. 
Hanson,  344  F.  2d  13,  14,  C.A.  9,  1965;  Pursche  v.  Atlas 
Scraper  d  Engineering  'Co.,  300  F.  2d  467,  478,  C.A.  9, 1962; 
Neff  Instmment  Corp.  v.  Cohu  Electronics  Inc.,  298  F.  2d 
82,  87,  C.A.  9;  Ry-Loch  Co.  Ltd.  v.  Sears  Roebuck  d  Co.,  227 
F.  2d  615,  618  (C.A.  9) ;  Coleman  Co.  v.  Holly  Mfg.  Co.,  233 
F.  2d  71,  78,  C.A.  9, 1956;  Pointer  v.  Six  Wheel  Corp.,  177  F. 
2d  153,  160  C.A.  9,  1949;  Payne  Furnace  S  Supply  Co.  v. 
Williams-Wallace  Co.,  117  F.  2d  823,  826,  C.A.  9,  1941. 

The  District  Court  also  made  an  error  of  law  in  failing 
to  give  the  Wells  patent  the  benefit  of  the  fact  that  it  filled 
a  long  felt  need.  The  importance  of  this  factor  in  weighing 
the  question  of  obviousness  can  hardly  be  exaggerated  in 
view  of  the  recent  decision  of  the  Supreme  Court  in  the 
Graham  case  and  the  cases  in  this  Circuit  cited  above  at 
page  23. 

Finally,  the  District  Court  erred  in  holding  that  the  most 
pertinent  prior  art  was  cited  in  the  Patent  Office.  Preco  has 
offered  no  art  disclosing  the  claimed  combination.  Not  one 
prior  patent  discloses  a  swivel  mounted  on  the  trolley  of  a 
traveling  transverse  bar  or  beam  lot  alone  such  a  combina- 
tion used  as  a  suspension  for  a  bulkhead.  The  best  Preco 
can  say  is  that  the  prior  art  relied  upon  shows  that  elements 
similar  to  those  utilized  in  the  Wells  combination  are  found 
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separately  in  the  prior  art.  But  this  was  established  by 
the  prior  art  cited  by  the  Patent  Office. 

The  undisputed  facts  require  a  conclusion  as  a  matter 
of  law  that  the  Wells  patent  is  valid  and  has  been  infringed 
by  the  accused  bulkhead  constructions  of  Preco. 


ARGUMENT 


I.     Infringement 


A.    In  General 


As  can  be  seen  from  the  previous  descriptions  of  the 
Wells  invention  and  the  several  accused  constructions,  the 
latter  clearly  embody  every  essential  feature  of  the  inven- 
tion. Their  structure  is  essentially  the  same  as  that  of  the 
patent  and  they  function  in  the  same  way  to  produce  the 
same  result.  This  is  enough  to  establish  infringement  with- 
out regard  to  specific  claim  language.  However,  as  pointed 
out  below,  the  claims  are  fairly  applicable  to  the  accused 
structure. 

B.    Preco  Models  BD-6  and  BD-2 

1.    The  Claims  Read  in  Terms  Upon  Preco  Models 
BD-6  and  BD-2 

The  typed  statements  on  claim  charts  (DX  AZ-1,  2  and 
3)*  which  set  forth  the  gist  of  the  testimony  of  Evans' 


*  These  claim  charts  were  originally  attached  to  Evans'  trial 
brief  but  during  the  trial  the  Preco  expert,  Chestnut,  wrote  the  word 
"No"  in  red  on  the  statements  with  which  he  disagreed  (TR.  1099-1104, 
1118-1130,  1145-46).  By  agreement,  these  charts  were  then  received  in 
evidence  as  DX  AZ-1,  2  and  3  to  illustrate  the  positions  of  the  parties 
(TR.  1233-1236  and  1243-44),  and  they  are  referred  to  for  that  purpose 
in  the  District  Court's  findings.  For  convenience  of  reference,  con- 
formed copies  of  these  claim  charts  DX  AZ-1,  2  and  3  are  reproduced 
in  the  Appendix  hereto. 
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export  witness  Nickerson  (Tr.  nOO-Ofin)  clearly  show  how 
the  language  of  the  three  claims  of  the  patent  in  suit,  which 
is  set  out  under  column  one,  reads  on  the  structure  dis- 
closed in  tlie  patent  in  suit  (see  column  2).  In  colmnn 
three  these  charts  show  how  the  claim  language  reads,  in 
the  same  sense,  on  the  accused  Model  BD-2,  which  is  illus- 
trated in  the  charts  DX  AE-1,  AE-2  and  AF.  This  third 
column  is  equally  ap])licable  to  Model  BD-G,  and  in  fact, 
the  clause  (e)  of  Claim  1  and  (d)  of  Claims  2  and  8  iind 
an  even  more  direct  response  in  Model  BD-6  where  the 
rails  are  admittedhj  mounted  directly  on  and  carried  by 
the  side  walls  (TR.  130,  248). 

2.    The  District  Court  was  Misled  by  Preco's  Gross 
Misapplication  of  the  Claim  Language 

Preco  has  sought  to  evade  the  consequences  of  the  clear 
readability  of  these  claims  on  the  accused  devices  by  in- 
tentionally misapplying  the  claims  to  the  accused  struc- 
tures and  by  entirely  distorting  the  claims.  This  has  been 
done  by  intentionally  selecting  the  wrong  part  of  the  ac- 
cused structure  on  which  to  read  a  critical  part  of  the 
claim.  Specifically,  the  language  "bar"  of  Claim  1  or  "trans- 
verse bar,  channel-shape  in  cross  section"  of  Claims  2  and  3 
is  said  by  Preco  to  refer  to  the  timing  shaft,  whereas  it 
should  be  applied  to  the  transverse  bar  42  of  the  accused 
structures  (TR.  1103,  1104,  1118,  1121). 

3.    Claim  1 

If  the  transverse  channel  shaped  member  42  in  the  ac- 
cused Model  BD-2  (DX  AE-1,  AE-2  and  AF)  is  considered 
the  "bar"  specified  in  the  clause  of  Claim  1,  which  is  desig- 
nated (g)  in  claim  chart  AZ-1,  as  it  obviously  should, 
then  the  remainder  of  the  claim  is  clearly  applica]:)le  to  the 
accused  Model  BD-2.    However,  Preco's   expert   witness 
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Chestnut,  by  misapplying  the  term  "bar"  to  the  timing 
shaft  of  the  accused  construction  instead  of  the  trans- 
verse bar  42,  had  no  difficulty  in  finding  that  other  lan- 
guage of  the  claim  did  not  tit.  Thus,  he  testified  that  the 
clause  in  Claim  1  which  is  designated  (j)  in  the  claim 
chart  and  which  specifies  a  pivotal  connection  between  the 
partition  and  the  "bar"  was  not  readable  because  the  ac- 
cused construction  lacked  a  pivotal  connection  to  the  tim- 
mg  shaft  (TR.  1115-16),  although  it  obviously  had  such  a 
connection  to  the  transvers  bar  42.  Similarly,  he  testified 
that  the  clause  (k)  which  calls  for  means  slidably  mount- 
ing the  pivotal  connection  on  the  bar  was  lacking  because 
the  corresponding  means  in  the  accused  construction  did 
not  slidably  mount  the  pivotal  connection  on  the  timing 
shaft  (TR.  1117),  although  it  obviously  did  so  mount  the 
connection  on  the  transverse  bar  42.  This  ridiculous  house 
of  cards  collapses  in  its  entirety  if  the  term  "bar"  is  ap- 
plied to  the  channel  shaped  member  42  of  the  accused  con- 
struction. 

It  is  difficult  to  see  how  the  District  Court  could  have 
been  deluded  by  such  transparent  artifice.  This  is  particu- 
larly so  since  Chestnut's  house  of  cards  was  built  on  the 
premise  that  the  "bar"  of  the  claim  had  to  be  applied  to 
the  timing  shaft  of  the  accused  device,  and  yet  at  the  same 
time  he  testified  that  it  could  not  be  applied  to  the  tim- 
ing shaft  because  the  timing  shaft  was  not  "slidably 
mounted  on  the  rails"  as  required  of  the  "bar"  specified  in 
the  claim  (TR.  1103-4),  although  it  is  not  disputed  that  the 
transverse  bar  42  of  the  accused  construction  is  "slidably 
mounted  on  the  rails"  (TR.  1104,  1177,  1226-27,  1229-30, 
1233). 

The  sole  ground  on  which  Chestnut  justified  his  refusal 
to  apply  the  term  "bar"  to  the  member  42  of  the  accused 


31 

;\[odel  BD-2  was  that  it  was  not  "supported  by  the  rails" 
(TR.  122S-9).  This  is  an  obvious  error,  since  the  entire 
weif^lit  of  the  transverse  bar  42  and  the  associated  bulk- 
head of  the  accused  Model  BD-2  rests  on  the  rails  through 
the  su])porting  wlieels  or  rollers  48.  The  transverse  bars 
42  of  both  the  Wells  patent  and  the  accused  Model  BD-2 
are  supported  on  the  rails  by  rollers  mounted  at  the  ends 
of  the  bar.  The  only  difference  between  them  is  that  the 
accused  Model  BD-2  the  supporting  rollers  are  connected 
by  a  shaft  (the  "timing  shaft")  so  that  they  will  rotate  in 
unison.  It  was  Chestnut's  theory  that  the  channel-shaped 
bar  42  of  the  accused  BD-2  construction  was  sujjported  on 
the  timing  shaft  on  which  the  supporting  rollers  48  are 
mounted  rather  than  on  the  rails,  but  since  the  timing  shaft 
is  admittedly  supported  on  the  rails  (TR.  1104),  the  rails 
necessarily  support  everything  mounted  on  the  timing 
shaft,  including  the  transverse  bar  42. 

It  is  submitted  that  the  entire  testimony  of  Preco's  ex- 
pert Chestnut,  is  completely  discredited  by  this  patently 
fallacious  testimony.  Moreover,  the  fact  that  Preco  con- 
tinued to  urge  this  j)osition  is  a  measure  of  the  lengths  to 
which  it  feels  it  must  go  to  escape  a  judgment  of  infringe- 
ment. Finally,  the  fact  that  the  District  Court  adopted 
wholesale  this  distorted  view  (Finding  No.  32,  R.  395)  indi- 
cates a  failure  on  the  part  of  the  District  Court  to  under- 
stand the  relatively  simple  mechanisms  involved  in  this 
case. 

Preco  seeks  to  escape  the  reading  of  other  clauses  of 
Claim  1  on  Model  BD-2  by  a  hypercritical  reading  of  the 
claim.  Clause  (d)  recites  a  row  of  detents  carried  by  at 
least  one  of  the  walls  and  clause  (e)  recites  oppositely  dis- 
posed rails  carried  by  said  walls.  The  contention  of  Preco 
that  these  clauses  do  not  read  on  Model  BD-2  is  based  solely 
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on  the  assertion  that  the  rails  and  detents  are  not  "carried 
by  the  walls"  (TR.  1245).  This  contention  is  not  applicable 
to  the  Model  BD-6  for  there  the  rails  are  admittedly 
mounted  directly  on  the  side  wall  posts  (TR.  130,  248)  and 
therefore,  the  rails  as  Avell  as  the  row  of  detents  formed 
therein  are  clearly  carried  by  the  walls. 

The  Model  BD-2  differs  from  the  Model  BD-6  only  in 
that  rails  32  and  34,  rather  than  being  secured  to  the  side 
walls  by  brackets  welded  to  the  side  wall  posts,  are  secured 
to  the  side  wall  structure  through  horizontal  ceiling  trusses 
to  which  they  are  bolted  and  the  ends  of  which  are  support- 
ed on  a  longitudinally  extending  wood  beam  which  is  se- 
cured to  the  eave  plate  or  side  plate,  which  is  the  top  of  the 
side  wall  at  the  junction  between  the  side  wall  and  the  roof 
(Konrad  TR.  233).  The  weight  of  the  track,  which  is  bolted 
to  the  truss,  is  carried  by  the  side  wall  construction  (Kon- 
rad TR.  237).  As  explained  by  Mr.  Amig,  who  was  deeply 
involved  with  freight  car  construction  throughout  a  life- 
time with  The  Pennsylvania  Railroad,  the  side  wall  of  a 
boxcar  or  refrigerator  car  consists  of  the  side  sill  at  the 
bottom,  the  posts,  the  outside  sheets,  the  lining  and  the 
top  side  plate  (TR.  493-4). 

The  claim  language  here  under  consideration  requires 
only  that  the  rails  and  a  row  of  detents  be  "carried  by"  the 
walls  and  does  not  require  connection  directly  to  the  side 
wall  with  no  intermediate  parts.  Even  Preco  recognizes 
that  this  language  reads  on  Model  BD-6  although  there 
the  rail  is  connected  to  the  side  wall  post  through  the  parts 
best  sho^^^l  in  the  photograph  DX  AN-6  which  was  taken 
after  these  connecting  parts  had  been  chalked  to  better 
show  in  the  photograph.  Clearly,  it  makes  no  difference 
whether  the  rails  are  connected  to  the  side  wall  tlirough 
these  connecting  parts  or  as  in  Model  BD-2  through  a  truss 
Avhich  is  connected  to  and  carried  by  the  side  wall. 
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This  very  type  of  hypercritical  reading  of  the  claims  was 
rejected  by  this  Court  in  Pursche  v.  Atl-as  Scraper  S  En- 
gineering €o.,  300  F.  2d  467  (1962).  Tlie  patent  there  in- 
volved related  to  a  plow  and  it  was  argued  that  two  of  the 
claims  were  misdescriptive  because  they  described  the  lift 
means  for  raising  and  lowering  the  ploAV  share  carrier  as 
'•connected  with  the  cross  member"  of  the  jdIow  frame, 
whereas  the  draAving  showed  the  lift  means  attached  to  the 
side  members  of  the  frame.  This  Court  stated,  pages  478-9 : 

"We  think  tlie  argument  is  not  only  patently  tenu- 
ous but  requires  a  In^oercritical  reading  of  the 
claims.  If  by  'lift  means'  Pursche  meant  the  device 
that  serves  to  raise  the  carrier  rather  than  the  mode 
of  performing  the  raising  and  lowering  function, 
nevertheless  the  'lift  means'  are  attached  to  the  side 
members  of  the  frame  of  the  ploAv  and  these  side 
members  in  turn  are  attached  to  the  cross-member 
designated  in  the  two  claims.  Although  the  'lifting 
means'  are  not  directly  connected  to  the  cross-mem- 
ber they  are  joined  to  it  by  that  intermediate  con- 
nection, and  are  therefore  'connected  with  the  cross 
member'. 

"Moreover,  as  a  legal  proposition  the  argument 
is  like^dse  unsound;  every  embodiment  of  an  in- 
vention need  not  be  described  in  the  specifications 
nor  illustrated  by  the  drawings  in  a  patent  so  long 
as  the  form  of  the  device  is  not  the  principle  of  the 
invention. 

"  'It  is  enough  if  the  invention  be  described  to- 
gether Anth  that  mode  which  is  conceived  to  be  the 
best  for  putting  it  into  practical  use;  and  where 
that  has  been  done,  the  patent  is  not  confined  to 
the  precise  mode  outlined.'  Chicaqo  Pneumatic 
Tool  Co.  V.  Hughes  Tool  Co.,  97  F.  2d  945,  946 
(10th  Cir.  1938);  see  also,  Cameron  Iron  Works 
V.  Stekoll,  242  F.  2d  17,  20  (5th  Cir.  1957). 
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"Conversely  stated,  the  claims  need  not  set  out 
the  exact  same  strnctures  as  are  shown  in  the  draw- 
ing or  described  in  the  specifications  so  long  as  the 
differences  between  them  do  not  encompass  the  in- 
vention itself. 

"The  essential  features  of  the  invention  are  stated 
whether  the  'lifting  means'  is  directly  or  remotely 
connected  to  the  cross-member." 

This  same  argument,  that  the  detents  are  not  carried  by 
the  side  wall,  is  the  sole  basis  for  the  denial  that  clause  (1) 
of  Claim  1  reads  on  the  Model  BD-2  (TR.  1252)  and  ac- 
cordingly, this  denial  also  is  unwarranted. 

The  only  remaining  clauses  of  Claim  1  (as  shown  on  the 
chart  DX  AZ-1)  which  Preco  contends  do  not  read  on 
Model  BD-2  are  clauses  (f)  )and  (h).  The  contention  with 
respect  to  clause  (f)  is  that  the  rails  are  not  located 
above  the  upper  row  of  detents.  Mr.  Chesnut,  the  expert 
witness  for  Preco  admitted  that  it  didn't  make  any  dif- 
ference how  close  the  upper  row  of  detents  was  to  the  rail 
(TR  1222).  In  the  Model  BD-2  construction  the  support- 
ing function  of  the  rails  32  and  34  is  performed  by  the 
upper  surface  of  a  horizontal  flange  at  the  bottom  of  the 
rail.  The  row  of  detents  is  in  this  bottom  flange,  the  holes 
thereof  extending  downwardly  from  and  therefore  are 
below  the  supporting  surface  of  the  rail.  It  is  respectfully 
submitted  that,  having  in  mind  the  principle  of  claim  in- 
terpretation that  it  is  the  duty  of  the  Court  to  construe 
the  claims  so  as  to  give  effect  to  the  grant  rather  than  to 
destroy  it,  clause  (f )  may  be  fairly  read  on  Model  BD-2. 

Clause  (h)  recites  that  the  rails  are  constructed  for 
guiding  the  movement  of  the  transverse  bar  longitudinally 
of  the  rails.  In  both  the  patent  in  suit  and  in  the  accused 
Model  BD-2  the  rails  guide  the  transverse  bar  during  such 
movement  bv  restraining  it  to  movement  in  a  horizontal 
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piano,  wliicli  is  done  l)y  providing  a  horizontal  planar  sur- 
face on  each  rail  which  supports  one  end  of  the  transverse 
bar  during  such  movement.  Preco's  expert,  Mr.  Chestnut, 
in  testifying  regarding  the  prior  art  Dixon  patent  (PX 
2-N)  stated  that  keeping  the  bar  in  a  horizontal  level 
plane  is  a  guiding  function  and  he  further  admitted  that 
the  claims  don't  specify  any  particular  guiding  function 
(TR.  1181).  Also,  in  both  the  patent  in  suit  and  in  Model 
BD-2  the  rail  co-operates  with  the  transverse  bar  and 
guides  it  to  restrain  movement  of  the  transverse  bar  trans- 
versely of  the  track.  Preco's  witness,  Mr.  Beemer,  who 
Avas  chief  engineer  and  vice  president  in  charge  of  engi- 
neering during  the  development  of  the  accused  devices,  ad- 
mitted that  the  rail  co-operates  w^tih  the  sprockets  to  pre- 
vent slippage  of  the  transverse  bar,  both  longitudinally  of 
the  rail  and  transversely  of  the  rail  (TR.  443).  This  tes- 
tomony  of  Messrs.  Chestnut  and  Beemer  confirms  that  of 
Evans'  expert  Mr.  Nickerson,  leaving  the  evidence  undis- 
puted that  in  the  accused  Model  BD-2,  the  rails  are  con- 
structed for  guiding  the  movement  of  the  transverse  bar 
along  the  length  of  the  rails. 

The  decision  of  this  Court  in  Hansen  v.  Colliver,  282  F. 
2d  &Q  (1960)  is  particularly  pertinent  here.  The  patent 
there  related  to  means  for  interchanging  the  cores  in  wire 
ropes  and  the  claim  recited  a  stationary  support  having 
a  guide  through  which  the  rope  is  drawn.  While  the  guide 
disclosed  in  the  patent  there  in  suit  was  tubular,  the  table 
top  guide  in  the  device  there  accused  was  held  to  be  an 
equivalent.  In  so  holding,  the  court  pointed  out  ihat  the 
guide  mentioned  in  the  claim  is  not  amplified  therein,  its 
form  and  shape  is  not  specified ;  and  that  the  general  state- 
ment of  the  invention  makes  no  specific  reference  either 
to  the  guide  sleeve  or  to  its  form.  The  Court  stated,  pages 
68-69. 
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"Claim  1  does  not  describe  that  the  rope  shall  be 
guided  by  any  particular  means  or  that  the  guide 
be  of  any  prescribed  shape  or  form.  It  appears  to 
us  that  the  limitation  of  claim  1  by  the  trial  court 
to  a  tubular  or  enclosed  guide  is  contrary  to  the  well 
established  rule  of  construction  that  a  broad  claim 
will  not  be  construed  to  contain  limitations  expres- 
sed in  the  more  narrow  claims.  Smith  v.  Snow 
(193o),294U.S.  1,  ***" 

"In  our  view  the  proper  construction  of  claim  1 
requires  a  'guide'  but  does  not  require  a  guide  of 
any  specified  shape  or  form  or  that  the  rope  shall  be 
guided  by  any  particular  means.  While  we  are  in- 
clined to  disagree  with  the  view^  of  the  district  court 
that  the  table  top  of  appellees'  device  is  not  a  guide 
and  therefore  does  not  literally  infringe  appellant's 
patent,  we  are  wholly  satisfied  that  the  undisputed 
facts  compel  the  application  to  this  case  of  the  doc- 
trine of  equivalents.  The  doctrine  is  applicable  if  the 
accused  device  performs  substantially  the  same  func- 
tion in  substantially  the  same  way  to  obtain  the 
same  result  as  that  claimed  for  the  patented  device, 
Sanitary  Refrigeration  Co.  v.  Winters  (1929),  2S0 
U.S.  30,  42,  S'USPQ  40,  44;  Graver  Mfg.  Co.  v. 
Linde  Co.,  (19,-)0),  339  U.S.  605,  85  USPQ  328." 

These  arguments  by  Preco  adopted  by  the  District  Court 
amount  to  limiting  the  claims  to  the  specific  embodiment 
shown  in  the  patent  in  suit.  Since  this  is  neither  required 
by  the  claim  language  nor  required  to  avoid  the  prior  art, 
this  is  clearly  improper.  This  is  clearly  stated  by  the  Su- 
preme Court  in  Smith  v.  Snow,  294  U.S.  1,  11,  79  L.  Ed.  721, 
728. 

"We  may  take  it  that,  as  the  statute  requires,  the 
specifications  just  detailed  show  a  way  of  using  the 
inventor's  method,  and  that  he  conceived  that  jDar- 
ticular  wav  described  was  the  liest  one.    But  he  is 
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not  confinod  to  that  particular  mode  of  use  since 
the  claims  of  the  patent,  not  its  specifications,  mea- 
sure the  invention." 

This  rule  was  applied  by  this  Court  in  Hayes  Spray  Gun 
Co.  V.  E.  C.  Brown  Co.,  291  F.  2d  319,  326-7  (C.A.  9)  1961. 

It  will  thus  be  seen  that  when  Claim  1  is  properly  con- 
strued it  clearly  reads  upon  and  is  infringed  by  the  con- 
struction of  the  accused  Model  BD-2  and  that  a  fortiori  the 
same  is  true  of  ]\[odel  BD-6.  The  District  Court  not  only 
accepted  these  fallacious  arguments  by  Preco,  but  it  blindly 
adopted  Finding  of  Fact  32  submitted  by  Preco  which  in- 
cluded, along  with  the  above  discussed  clauses  (d),  (e),  (f), 
(g),  (h),  (j),  (k)  and  (1),  clause  (i)  and  by  so  doing  the 
Court  found  as  a  fact  that  Preco's  Model  BD-2  does  not  in- 
clude "a  partition  member".  The  contentions  of  Preco 
never  went  this  far  and  this  is  clearly  error. 

Accordingly,  there  is  no  basis  whatever  for  the  District 
Court's  adoption  of  the  Preco  denials  that  the  language  of 
Claim  1  is  applicable  to  accused  Models  BD-2  and  BD-6 
and  therefore,  these  models  clearly  infringe  Claim  1. 

4.    Claim  2 

What  has  been  said  above  with  reference  to  Claim  1  is 
also  generally  applicable  to  Preco's  contention  that  Claim 
2  does  not  read  on  the  accused  Model  BD-2,  all  of  which 
were  adpoted  by  the  District  Court.  Specifically,  when 
clause  (e)  (referring  to  the  claim  chart  DX  AZ-2)  is  prop- 
erly construed  as  reading  on  the  transverse  bar  42  rather 
than  the  timing  shaft,  the  basis  for  Preco's  denial  that 
clauses  (e),  (f),  (h),  (i)  and  (j)  read  on  Model  BD-2, 
vanishes. 
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The  clauses  of  Claim  2  which  remain  to  be  considered 
are  clause  (c)  which  recites  that  the  tracks  are  C-shape  in 
cross  section,  clause  (d)  which  adds  that  they  are  carried 
by  the  upper  parts  of  the  side  walls,  and  clause  (k)  relat- 
ing to  the  locking  means. 

With  respect  to  clause  (c),  the  rails  or  tracks  32  and 
34  in  Model  BD-2  are  formed  of  two  full  length  angles  (see 
stipulation  DX  AR)  which  are  welded  together  to  form  a 
C-shape.  Accordingly,  there  is  no  basis  whatever  for  a 
denial  that  the  accused  Model  BD-2  has  "tracks,  C-^hape 
in  cross  section". 

In  this  connection  the  chart  DX  AZ-2  states  in  the  third 
column  with  reference  to  the  tracks  of  Model  BD-2,  that 
they  are  L-shape  in  cross  section.  This  is  the  error  that 
was  corrected  by  the  stipulation  DX  AR. 

The  rails  are  carried  by  the  upper  parts  of  the  side  walls 
as  called  for  in  clause  (d),  as  pointed  out  above  in  consid- 
ering clause  (e)  of  Claim  1. 

Clause  (k)  specifies  that  the  locking  means  are  "on  an 
edge"  of  the  partition  and  "engage  a  side  wall  of  the  ve- 
hicle body."  In  the  Wells  patent  structure  the  locking 
means  are  bolts  or  pins  80  which  engage  in  holes  in  bars 
100  and  102  which  are  not  normal  parts  of  the  side  wall  but 
are  secured  to  the  usual  stake  truck  side  wall.  The  locking 
pins  80  at  the  top  edge  of  the  Model  BD-2  bulldiead  engage 
the  lower  flange  of  the  tracks  32  and  34  which  are  fixed 
with  respect  to  and  are  carried  by  the  side  walls  18  and 
20  and  it  is  believed  that  this  is  the  full  equivalent  of  the 
locking  means  recited  in  clause  (k)  positioned  to  engage  a 
side  wall.    Claim  2  thus  clearly  reads  on  jModel  BD-2  and 
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therefore,  also  on  Model  BD-G.  In  addition,  the  locking 
pins  80  at  the  bottom  of  the  Model  BD-2  bulkhead  engage 
floor  detents  positioned  adjacent  the  side  walls.  This  is  an 
obvious  equivalent  of  an  engagement  with  the  wall. 

Accordingly,  there  is  no  basis  whatever  for  the  District 
Court's  adoption  of  the  Preco  denials  that  the  language  of 
Claim  2  is  applicable  to  accused  Model  BD-2  and  BD-6  and 
therefore,  those  models  clearly  infringe  Claim  2. 

5.    Claim  3 

Referring  to  the  claim  chart  DX  AZ-3,  here,  again,  when 
clause  (e)  is  read  on  the  transverse  bar  42  it  is  seen  that 
there  is  no  longer  any  basis  for  Preco's  denial  that  clauses 
(e),  (h)  and  (j)  read  on  the  Model  BD-2,  and  yet  again, 
all  of  Preco's  denials  were  adopted  by  the  District  Court. 
Also,  as  in  the  case  of  Claim  2,  when  it  is  considered  that 
the  tracks  are  two  angles  welded  together,  and  it  is  appre- 
ciated that  both  angles  are  continuous  (stipulated  in  DX 
AR),  it  is  apparent  that  the  tracks  are  clearly  C-shaped. 
There  is,  thus,  no  proper  basis  for  Preco  denying  that 
clause  (c)  reads  upon  Model  BD-2  and  since  this  denial  was 
the  basis  for  denial  with  respect  to  clause  (f),  (TR.  1254- 
55),  there  is  clearly  no  proper  basis  for  that  denial. 

The  denial  with  respect  to  clause  (k)  is  based  on  Preco's 
claim  that  its  latch  bolts  are  not  mounted  in  side  edges. 
The  claim  clearly  is  not  limited  to  side  edge  mounting, 
saying  broadly,  "latch  bolts  slidably  mounted  in  the  edges". 
This  clause  reads  directly  on  Model  BD-2  and  in  any  event, 
latch  bolts  at  the  corners  are  the  full  equivalent  of  latch 
bolts  in  the  side  edges.  Accordingly,  the  denial  with  respect 
to  clause  (k)  is  improper  and  it  clearly  reads  on  Model 
BD-2. 
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The  denial  by  Preco  that  clauses  (1),  (m),  (n)  and  (o) 
read  on  Model  BD-2  is  based  on  the  denial  that  clause  (k) 
reads  on  Model  BD-2  and  a  bare  assertion  that  the  struc- 
tures are  different  (TR.  1122,  1123,  1255-7),  and  each  of 
these  denials  is  therefore  also  imjiroper  in  view  of  the  fact 
that  they  do  have  in  connnon  the  features  specified  in  the 
claim.  The  diiference,  for  example,  of  having  one  handle 
in  place  of  the  two  of  the  patent  in  suit  does  not  avoid  in- 
fringement. This  is  clearly  stated  in  No-Joint  Concrete 
Pipe  Co.  V.  Hanson,  344  F.  2d  13  (C.A.  9)  1965,  at  page 
15, 

"A  substantial  body  of  law  recognizes  that  in- 
fringement is  not  avoided  by  making  into  one  part 
that  which  has  been  shown  as  two.  (citing  cases)." 

Clause  (d)  of  Claim  3  relates  to  the  tracks  being  carried 
by  the  side  Avails  and  Preco's  denial  that  this  clause  reads 
on  Model  BD-2  is  clearly  wrong  for  the  reasons  stated  at 
length  in  considering  Claim  1,  clause  (e). 

Accordingly,  there  is  no  basis  whatever  for  the  court's 
adoption  of  the  denials  by  Preco  that  Claim  3  reads  on  the 
Models  BD-2  and  BD-6  and  therefore.  Model  BD-2  and 
Model  BD-6  clearly  infringe  Claim  3. 

By  these  arguments  Preco  led  the  District  Court  into 
clear  error  in  its  findings  and  conclusions  regarding  in- 
fringement. 

When  the  claims  are  properly  construed  and  applied,  the 
following  language  from  Intricate  Metal  Products  Inc.  v. 
Schneider  324  F.  2d  555  (C.A.  9)  1963,  is  also  applicable 
here,  page  559, 

"If,  in  any  minor  respect  it  may  be  said  that  the 
elements  of  the  accused  device  differ  from  those  of 
the  claims,  nevertheless  the  two  devices  are  so  sub- 
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stantially  identical  in  function,  motliod,  and  result 
that  the  doctrine  of  equivalents  clearly  applies  in 
favor  of  the  appellees." 


6.    The  Errors  of  the  District  Court  as  to  Infringe- 
ment Are  Errors  of  Law 

From  tlie  foregoing  it  is  clear  that  the  District  Court 
has  improperly  construed  the  patent  claims  by  limiting 
them  to  the  specific  embodiment  of  the  invention  illustrated 
and  described  in  the  patent.  This  is  clearly  an  error  of 
law.  Hansen  v.  Colliver,  C.A.  9  (1960)  282  F.  2d  66. 

In  making  this  error  the  District  Coui't  was  blinded  by 
the  differences  between  the  embodiment  illustrated  and  de- 
scri])ed  in  the  Wells  patent  and  the  commercial  structures 
of  the  parties,  and  failed  to  recognize  that  these  structures 
have  filled  a  long-felt  need  and  achieved  commercial  suc- 
cess because  common  to  all  of  them  is  the  new  combination 
of  elements  claimed  in  the  Wells  patent. 

The  differences  which  exist  between  Preco's  Model  BD-2 
and  its  Model  BD-6,  on  the  one  hand,  and  the  embodiment 
of  the  Wells  et  al.  invention  disclosed  in  the  Wells  et  al. 
patent  in  suit,  either  are  differences  which  result  from  em- 
bodying the  Wells  et  al  invention  in  bulkhead  etjuipment 
for  use  in  a  railroad  freight  car,  which  was  contemplated 
by  Wells  et  al,  as  pointed  out  above  and  in  the  specifica- 
tion of  the  patent  in  suit  (DX  A  column  1,  lines  1-5),  or 
are  differences  which  result  from  the  addition  of  improve- 
ments. In  either  event,  the  differences  do  not  avoid  in- 
fringement. It  is  an  elementary  principle  of  patent  law 
that  it  is  the  claims  of  a  patent  which  are  infringed  and 
that  the  scope  of  a  patent  claim  is  determined  in  the  first 
instance  by  the  language  of  the  claim.  Neff  Instrument 
Corporation  v.  Cohn  Electronics  Inc.,  298   F.   2d  82,   88 
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(C.A.  9—1961);  Graver  Tank  &  Mfg.  Co.  v.  Uncle  Air 
Products  Co.,  339  TT.S.  605,  607,  94  L.  Kd.  1097,  1101. 
The  above  mentioned  differences  between  the  Models  BD-2 
and  BD-6  and  the  embodiment  of  the  Wells  et  al  invention 
disclosed  in  the  Wells  et  al  patent  do  not  in  any  way  pre- 
vent a  clear  reading  of  the  claims  of  the  Wells  et  al  patent 
upon  Models  BD-2  and  BD-6  and  therefore,  in  no  way  nega- 
tives infringement. 

It  also  appears  that  the  District  Court  felt  that  the  incor- 
poration in  the  coimnercial  structures  of  improvements 
over  the  basic  Wells  construction  reflected  adversely  on 
the  Wells  patent.  The  reverse  is  true.  It  is  only  the  most 
useful  inventions  that  prompt  the  tribute  of  improvement 
by  subsequent  inventors.  It  would  be  safe  to  guess  that 
thousands  of  patents  have  been  granted  covering  improve- 
ments in  the  basic  telephone  invention  of  Alexander  Gra- 
ham Bell  and  yet  our  present  highly  refined  telephone  sys- 
tem employs  Bell's  invention  and  would  infringe  his  pat- 
ent if  it  were  not  expired. 

It  is  a  well  settled  principle  of  patent  law  that  one  who 
employs  all  of  the  featvires  of  a  patented  invention  does 
not  avoid  infringement  by  reason  of  the  fact  that  he  has 
improved  the  invention  or  added  other  features  to  it.  This 
was  stated  by  the  Supreme  Court  in  Temco  Electric  Motor 
Co.  V.  Apco  Mfg.  Co.,  275  U.S.  319,  328,  72  L.  Ed.  298,  302: 

"It  is  well  established  that  an  improver  can  not 
appropriate  the  basic  patent  of  another  and  that  the 
improver  without  a  license  is  an  infringer  and  may 
be  sued  as  such.  *  *  * 


u*     *     * 


We  must  consider  that  the  Storrie  patent 
was  really  an  appropriation  of  the  original  design 
of  the  Thompson  patent,  whether  it  be  as  we  think 
it  was,  a  patentable  improvement  thereon,  or  the 
mere  equivalent  of  the  casing  and  hanger." 
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This  principle  was  followed  by  this  Court  in  Neff  Insirn^ 
m,ent  Corp  v.  €ohu  Electronics  Inc.,  supra,  at  page  89; 
Hayes  Spray  Gun  Co,  v.  E.  C.  Brovm  Company,  291  F.  2d 
319,  326  (C.A.  9 — 1961).  Tims,  for  example,  infringement 
is  not  avoided  by  the  addition  in  the  Preco  Models  BD-2 
and  BD-6  of  the  timing  shaft  feature,  which  is  also  em 
ployed  in  the  Evans  DF-B  bulkhead  equipment  which  has 
been  on  the  market  since  1959  and  which  embodies  the  in- 
vention of  the  Wells  et  al  patent  in  suit.  While  the  addition 
of  this  feature  prevents  the  transverse  bar  from  becoming 
cocked  by  one  end  advancing  along  the  car  ahead  of  the 
other,  and  while  this  is  desirable  when  the  Wells  et  al  in- 
vention is  embodied  in  a  bulkhead  for  installation  in  a  rail- 
road boxcar,  it  in  no  way  avoids  infringement.  Similarly, 
neither  the  addition  in  Preco 's  Models  BD-2  and  BD-6  of 
the  feature  of  supporting  the  bulkhead  directly  on  the 
floor  through  shoulders  on  the  lower  locking  pins  when  the 
bulkhead  is  in  locked  jjosition,  to  relieve  the  load  on  the 
transverse  bar,  nor  the  addition  of  the  feature  enabling  the 
locking  of  the  bulkhead  when  it  is  positioned  against  the 
side  wall,  in  any  way  avoids  infringement. 

The  contentions  of  Preco  that  there  are  differences 
which  negative  infringement  are  typical  of  the  contentions 
commonly  made  by  infringers  who  usually  can  point  to 
differences.  As  stated  by  the  Supreme  Court  in  Graver 
Tank  Co.  V.  Linde  Air  Products  Co.,  supra,  at  339  U.S., 
pp.  607-608, 

"But  courts  have  also  recognized  that  to  permit 
imitation  of  a  patented  invention  which  does  not 
copy  every  literal  detail  would  be  to  convert  the 
protection  of  the  patent  grant  into  a  hollow  and  use- 
less thing.  Such  a  limitation  would  leave  room  for 
— indeed  encourage — the  unscrupulous  copyist  to 
make  unimportant  and  insubstantial  changes   and 
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substitutions  in  the  patent  which,  though  adding 
nothing,  would  be  enough  to  take  the  copied  matter 
outside  the  claim,  and  hence  outside  the  reach  of  law. 
One  who  seeks  to  pirate  an  invention,  like  one  who 
seeks  to  pirate  a  copyrighted  book  or  play,  may  be 
expected  to  introduce  minor  variations  to  conceal 
and  shelter  the  piracy.  Outright  and  forthright 
duplication  is  a  dull  and  very  rare  type  of  infringe- 
ment. To  prohibit  no  other  would  i:)lace  the  inventor 
at  the  mercy  of  verbalism  and  Avould  be  subordinat- 
ing substance  to  form.  It  Avould  deprive  him  of  the 
benefit  of  his  invention  and  would  foster  conceal- 
ment rather  than  disclosure  of  inventions,  which  is 
one  of  the  priman*^  i:)urposes  of  the  patent  system. 

"The  doctrine  of  equivalents  evolved  in  response 
to  this  experience.  The  essence  of  the  doctrine  is 
that  one  may  not  i:)ractice  a  fraud  on  a  patent." 

The  District  Court  foimd  (Finding  No.  42,  R.  399)  that 
the  contentions  of  Preco  regarding  the  differences  between 
the  accused  structures  and  the  embodiment  of  the  Wells  et 
al  patent  shown  therein,  were  supported  by  the  admissions 
in  the  file  wrapper  (PX  59)  of  Evans'  Patent  No.  3,209,707. 
The  statements  to  which  attention  was  directed  during  the 
cross  examination  of  Mr.  Moorhead  all  appear  in  arguments 
of  counsel  to  the  effect  that  the  claims  presented  therein 
are  improvements  over  the  prior  art,  including  the  Wells 
et  al  patent  here  in  suit.  Clearly,  the  arguments  that  the 
structure  of  Patent  No.  3,209,707  involves  improvements 
over  the  teaching  of  the  Wells  et  al  patent  are  in  no  way 
an  admission  that  the  structure  of  3,20f),707,  or  any  of  the 
accused  structures,  does  not  employ  the  invention  of  and  is 
not  an  infringement  of  the  Wells  et  al  patent.  Even  the 
granting  of  Patent  No.  3,209,707,  whih^  it  results  in  a  pre- 
sumption that  the  invention  claimed  therein  is  valid,  does 
not  give  rise  to  any  presumption  that  the  structure  thereof 
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does  not  infringe  the  Wells  patent  in  suit.  PurscJie  v.  Atlas 
Scraper  d  Engineering  Co.,  300  F.  2d  467,  482  n.  18, 
(C.A.  9).  The  claims  in  support  of  -which  these  arguments 
were  made  were  directed  to  details  not  shown  in  the  Wells 
et  al  patent,  but  the  structure  disclosed  in  3,209,707  clearly 
embodies  the  invention  of  and  infringes  the  Wells  et  al 
patent. 

It  is  believed  that  this  Finding  No.  42  was  clearly  er- 
roneous both  because  the  arguments  in  no  way  indicate  that 
the  accused  structures  do  not  infringe  the  Wells  et  al  patent 
and  because  in  any  event,  this  type  of  thing  is  not  a  proper 
admission  against  interest  and  should  properly  have  been 
excluded  as  was  done  in  Catalin  Corp.  of  America  v.  Cata- 
lazuli  Mfg.  Co.,  79  F.  2d  593  (C.A.  2)  1935,  where  the  court 
stated,  page  597, 

"There  remains  only  the  judge's  refusal  to  admit 
in  evidence  a  patent  to  one,  Pantke,  owned  by  the 
plaintiff,  but  issued  later  than  the  patent  in  suit. 
During  its  prosecution  the  solicitor  made  declara- 
tions which  the  defendant  wished  to  use  as  admis- 
sions against  interest,  thus  entangling  the  patent  in 
suit  not  only  in  all  that  that  solicitor  might  say  who 
secured  it,  but  in  Avhatever  another  solicitor  might 
say  in  securing  another  patent  for  the  same  client. 
Certainly  it  is  an  answer  to  this  that  such  declara- 
tions should  not  charge  the  patentee  at  all.  When 
an  inventor  retains  a  solicitor,  the  solicitor's  decla- 
rations no  doubt  do  charge  him  when  relevant,  so 
far  as  concerns  the  issuance  of  that  patent;  his  re- 
tainer implies  that  that  solicitor  may  in  reason  do 
what  he  thinks  best  to  secure  it.  With  equal  cer- 
tainty it  does  not  imply  a  like  authority  to  affect  a 
patent  already  granted  even  to  the  same  inventor. 
The  solicitor  has  no  warrant  for  assuming  that  to 
secure  the  new  patent  his  client  would  wish  to  throw 
doubt  upon  the  validity  of  the  first,  or  to  limit  its 
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scope.  The  judge  was  therefore  right  so  far  as  any 
declarations  in  the  file  wrapper  of  the  Pantke  pat- 
ent went." 


7.    There  is  No  File  Wrapper  Estoppel 

This  is  not  a  proper  case  for  the  application  of  the  prin- 
ciple of  file  wrapper  estoppel.  Preco  argued  and  the  District 
Court  held  that  by  virtue  of  the  amendment  of  Claim  1  of 
the  patent  in  suit,  cancelling  the  word  "movable"  and  sub- 
stituting "slidably  mounted  on  said  rails",  Claim  1  is 
limited  by  the  principle  of  file  wrapper  estoppel  to  a  struc- 
ture in  which  the  transverse  bar  is  slidable  and  cannot  be 
construed  to  cover  a  transverse  rotatable  bar.  At  the  outset, 
it  should  be  noted  that  even  assuming  this  holding  to  be  cor- 
rect, it  has  no  application  to  the  question  of  infringement 
of  Claim  1  by  Models  BD-6,  BD-2,  BC-3  and  BC-4  when 
clause  (g)  of  Claim  1  (see  DX  AZ-1)  is  properly  construed, 
as  jDointed  out  above,  to  read  on  the  transverse  bar  42 
rather  than  the  timing  shaft,  for  in  each  of  these  models 
the  transverse  bar  42  does  not  rotate.  It  is  not  disputed 
that  bar  42  is  slidably  mounted  (see  p.  30). 

Only  in  Model  BE-2,  which  was  never  sold  or  put  in  a 
freight  car,  as  pointed  out  above,  does  the  transverse  bar 
42  rotate.  While  it  is  believed  that  this  model  should  be  dis- 
posed of  as  controlled  by  the  de  fmnijnis  doctrine,  if  the 
Court  chooses  to  pass  on  the  merits  of  the  infringement  by 
this  model,  it  is  submitted  the  holding  of  the  District  Court 
of  file  wrapper  estoppel  is  clearly  erroneous.  The  doctrine 
of  file  wrapper  estoppel  dictates  that  one  whose  claim  is  re- 
jected on  prior  art  and  who  amends  his  claim  to  distinguish 
over  such  prior  art,  cannot  after  issuance  of  his  patent 
give  his  claim  as  amended,  a  construction  which  would 
read  on  the  prior  art  over  which  he  sought  to  distinguish 
by  amendment.  In  the  present  case  Claim  1  was  rejected 
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(PX  1,  pao-o  If))  on  Laffey  No.  1,. 122,784  (PX  2-E),  the 
examiner  stating  that  the  bar  14  which  is  shown  in  Figure 
1  of  Laffey  as  extending  across  the  car  and  liaving  its  ends 
embedded  in  the  side  walls,  could  be  moved  to  any  desired 
position  along  the  side  walls  and  secured  thereto.  By  this 
the  examiner  meant  that  the  bar  14  could  be  disconnected 
from  the  walls  to  which  it  appears  to  be  secured  in  fixed 
position  and  carried  by  hand  or  otherwise  to  a  new  location. 
Evans  cannot  now,  after  the  amendment  of  Claim  1  to 
distinguish  from  Laffey,  give  this  amended  language  of 
Claim  1  a  construction  which  would  read  on  Laffey,  but 
no  further  limited  construction  is  required  by  the  doctrine 
of  file  wrapper  estoppel.  The  language  "slidably  mounted 
on  said  rails"  to  distinguish  from  Laffey  need  be  no  more 
limited  than  to  mean  supported  while  movinfj  on  said  rails, 
the  construction  given  to  this  language  by  Nickerson  (TR. 
606).  There  is  nothing  in  the  rejection  on  Laffey  which 
justifies  limiting  the  construction  of  this  language  to  a 
transverse  bar  which  does  not  rotate.  Therefore,  Finding 
No.  41,  that  it  should  be  so  limited  is  entirely  unfounded 
and  clearly  erroneous,  even  as  to  the  Model  BF-2  con- 
struction. 


C.    Accused  Model  BC-3 

Since  most  of  the  claim  language  is  applicalile  to  Model 
BC-3  in  the  same  manner  as  to  the  Model  BD-2  previously 
discussed,  the  following  comments  are  limJted  to  those  re- 
spects in  which  there  is  any  difference. 

The  fact  that  the  bulkhead  is  only  half -width  does  not 
change  its  structural  character  or  mode  of  operation.  The 
claims  of  the  patent  may  be  applied  to  one  of  the  half -width 
bulkheads.  While  this  means  that  the  tracks  and  detents  at 
one  side  edge  of  the  bulkhead  are  spaced  from  the  tide 


48 

walls,  they  are  nonetheless  carried  by  the  side  walls  through 
the  ceiling  trusses. 

Whereas  the  rails  or  tracks  in  the  BD-2  Model  were 
truly  "C-shape  in  cross  section",  as  required  by  limita- 
tion (c)  of  Claims  2  and  3,  those  in  Model  BC-3  are  more 
accurately  described  as  L-shape  in  cross  section  since  the 
ujDper  horizontal  leg  is  not  continuous  but  consists  of  a 
gfries  of  spaced  angle  brackets.  This  is  an  immaterial 
difference  in  form  since  it  has  no  bearing  on  the  function 
of  the  track.  Moreover,  the  difference  in  form  is  slight.  As 
pointed  out  in  the  testimony  of  Nickerson,  the  L-shape  track 
performs  all  of  the  functions  of  a  C-shape  track  in  sub- 
stantially the  same  manner  (TR.  62H  4  and  638)  and  can  be 
considered  a  crude  form  of  C.  There  is  nothing  in  the  prior 
art  to  require  a  narrow  limitation  of  this  expression.  In 
fact,  there  is  no  novelty  in  the  C-shape  track  since  it  is 
found  in  the  prior  patent  to  Harris,  No.  1,825,452,  PX  2-J. 

Accordingly,  to  construe  limitation  (c)  of  Claims  2  and  3 
so  narrowly  as  to  find  no  infringement  based  on  a  dif- 
ference between  the  form  of  the  track  in  the  i\Iodel  BC-3 
and  that  of  the  Wells  patent  was  clear  error.  That  same 
error  extends  to  the  holding  that  limitation  (f)  in  Claim  3 
is  not  applicable  to  the  BC-3  Model,  because  the  sole  basis  on 
which  that  limitation  was  alleged  to  fail  to  read  on  the 
Model  BC-3  was  that  that  model  lacked  a  C-shape  track 
(TR.  1254-5).  It  would  also  extend  to  the  similar  holding 
as  to  limitation  (f)  of  Claim  2,  for  which  there  is  no  sup- 
porting testimony  other  than  the  bare  unexplained  entry 
of  the  word  "No"'  on  the  chart,  DX  AZ-2. 

In  ]\rodel  BC-3  the  transverse  bar  42  is  tubular  and  the 
supporting  bracket  embraces  the  transverse  bar.  This  is  a 
simple  reversal  of  parts  from  the  construction  shown  in 
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the  patent  in  which  the  channol-shajiod  transverse  har  em- 
braces the  supportinji:  bracket  04.  Claim  1  is  broad  enough 
in  terms  to  cover  this  aspect  of  the  Model  BC-3  construc- 
tion, but  Claims  2  and  3  specify  (e)  that  the  transverse  bar 
is  channi'l-shape  in  cross  section  and  (i)  that  means  are 
provided  for  movably  mounting  the  bracket  "in  the  bar". 
There  is  nonetheless,  infringement  of  Claims  2  and  3  also 
because  it  is  well  established  that  a  mere  reversal  of  parts 
does  not  avoid  infringement.  See  Oxnard  Canners  v.  Brad- 
ley, 194  F.  2d  655  (C.A.  9,  1952)  where  this  Court  stated, 
page  658, 

"The  transposition  of  parts  of  a  machine  does 
not  avert  infringement,  where  the  parts  changed 
continue  to  perform  the  same  respective  functions 
after  the  change  as  before." 

Preco  does  not  pretend  that  the  reversal  of  parts  in  this 
instance  resulted  in  anv  change  in  function. 


D.    Accused  Model  BC-4 

This  model  is  another  half-width  bulkhead  but  Preco  ad- 
mits that  the  transverse  bar  42  of  Model  BC-4  satisfies 
the  terms  of  the  claims  of  the  Wells  patent  (TR.  1229). 
Preco,  accordingly,  admits,  as  shown  by  the  absence  of 
"Noes"  on  DX  AX-1  that  clauses  (g),  (j)  and  (k)  of 
Claim  1  read  on  Model  BC-4.  Similarly,  Preco  admits,  as 
shown  by  the  absence  of  "Noes"  on  DX  AZ-2,  that  clauses 
(e),  (h),  (i)  and  (j)  of  Claim  2  read  on  Model  BC-4. 

Consistent  with  the  above,  the  District  Court  in  Finding 
No.  39  did  not  include  limitations  (e),  (h)  and  (i)  of  Claim 
3  among  those  which  covered  features  "not  found  in 
plaintiff's  C-4  model". 
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However,  the  Court  erroneously  included  limitation  (j) 
of  Claim  3  in  the  list  of  those  covering  features  not  found 
in  the  BC-4  model.  This  clause  calls  for  a  swivel  joint  sus- 
pending the  partition  from  the  bar  42,  While  Chestnut 
had  aplied  a  "No"  to  this  clause,  in  the  BC-4  column  of 
DX  AZ-3,  he  testified  that  his  basis  for  doing  so  was  his 
theory  that  the  transverse  bar  of  the  claim  had  to  be  the 
timing  shaft  (TR.  1255).  Actually,  he  had  previously  testi- 
fied that  the  "transverse  bar"  specified  in  all  claims  was 
fully  satisfied  by  the  channel-shaped  bar  42  of  Model  BC-4 
(TR.  1229)  and  he  had  not  applied  a  "No"  to  the  corres- 
ponding limitations  (j)  in  Claims  1  and  2  on  the  claim 
charts  DX  AZ-1  and  DX  AZ-2  in  the  BC-4  column.  It  thus 
appears  that  the  District  Court  has  adopted  an  obvious 
mistake  of  the  witness. 


E.    Model  BE'2 

Model  BE-2  is  shown  in  illustrations  DX  Y  and  Z.  This  is 
the  model  which  was  experimental,  was  never  installed  in 
a  freight  car  and  had  never  been  sold  (TR.  247  and  DX 
AQ  Interrogator)^  17  and  answer).  There  is  no  evidence 
of  any  intention  to  sell  or  use  this  or  any  similar  construc- 
tion. Accordingly,  it  is  not  believed  to  be  of  sufficient  im- 
portance to  justify  the  Court's  time  in  considering  and 
ruling  upon  it.  As  pointed  out  above,  the  doctrine  of  cle 
minimis  is  applicable  here  and  the  findings  and  conclusions 
relating  to  this  model  should  be  vacated  on  that  ground. 
This  model  was  apparently  made  after  the  other  models 
(TR.  246-47).  All  of  the  circumstances  suggest  that  it  is  a 
red  herring  created  for  purposes  of  this  lawsuit.  If  this 
be  true,  it  does  not  represent  a  genuine  controversy  between 
the  parties. 
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If,  howover,  the  Court  should  prefer  to  pass  on  the  merits 
as  to  this  model,  it  is  submitted  that  it  clearly  infringes 
Claim  1  as  pointed  out  on  the  claim  chart  DX  AZ-1,  and 
that  Finding  No.  37  that  clauses  (d),  (e),  (f),  (g),  (h), 
(k)  and  (1)  are  not  found  in  Model  BE-2  is  clearly  erro- 
neous. These  clauses,  except  for  the  omission  of  clause  (j) 
are  the  same  ones  dealt  with  in  considering  the  infringe- 
ment of  Claim  1  by  Model  BD-2  and  BC-4  and  the  same 
reasoning  is  applicable  here  to  show  that  these  clauses 
read  on  Model  BE-2.  It  should  be  further  pointed  out  that 
in  this  model  the  rollers  which  support  the  transverse  bar 
on  the  rail  are  fixed  to  the  bar  and  the  entire  transverse 
bar  rotates  with  the  rollers.  As  pointed  out  in  detail  under 
the  heading  "There  is  No  File  Wrapper  Estoppel",  this  is 
not  inconsistent  with  the  ends  of  the  bar  being  slidably 
mounted  on  the  rails  in  the  sense  in  which  this  is  used  in 
Claim  1, 


II.    Validity 

A.    The  Indicia  of  Invention 

The  undisputed  facts,  as  reviewed  earlier  herein,  demon- 
strate beyond  any  question  that  a  very  serious  need  existed 
over  a  long  period  of  time  for  improved  equipment  for 
bracing  freight  in  freight  cars.  This  need  is  convincingly 
demonstrated  by  the  clamis  against  the  railroads  for  dam- 
age to  freight  which  ran  into  many  millions  of  dollars 
every  year  (TR.  471).  The  undisputed  facts  further  show 
that  the  railroads  and  tlie  suppliers  were  working  on  this 
problem  for  many  years  (TR.  474  484)  and  that  many  pat- 
ents have  been  granted  on  bulkhead  equipment  directed  to 
tliis  problem  (PX  2,  AT).  Both  of  the  parties  to  this  case 
Avorked  for  many  years  on  this  problem  and  in  particular, 
on  the  develojiment  of  bulkhead  equipment  for  railroad  ears 
(TR.  425-7,  912). 
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The  undisputed  facts  also  show  that  wlien  Evans  brought 
out  its  tirst  bulkhead  embodying  the  invention  of  the  pat- 
ent in  suit,  which  it  designated  its  DF-B  equipment,  it  met 
with  an  immediate  and  remarkable  commercial  success  (TR. 
164-66,  DX  AJ).  Also,  in  addition  to  the  large  sales  by 
Evans,  the  commercial  success  is  further  demonstrated  by 
Preco's  sales  of  the  accused  bulkheads  and  by  the  license 
under  the  patent  in  suit  taken  by  Unarco  Industries,  Inc. 
(DX  AK),  a  competitor  in  Chicago  providing  for  a  lump 
sum  payment  by  Unarco,  royalties  to  Evans,  and  a  license 
to  Evans  under  a  Unarco  patent,  and  the  consent  decree 
(DX  AL)  against  Unarco  holding  the  patent  here  in  suit 
valid  and  infringed.  A  suit  for  infringement  of  the  patent 
here  in  suit  is  also  pending  in  Peoria,  Illinois  against 
Transco,  Inc.,  a  fourth  competitor  in  this  industry  (TR. 
828-30). 

Evans  had  previously  marketed  its  QL  bulkhead  (TR. 
185,  483,  912  PX  57  A-D),  but  when  it  brought  out  its  DF-B 
bulkhead,  it  became  its  first  really  commercially  successful 
bulkhead  (TR.  872-3).  Preco,  which  had  developed  bulk- 
heads of  its  own  design  as  early  as  1940  and  1941  (PX  42 
A-D,  43  A-C,  44  A  and  B  and  TR.  425-27)  to  which  Wieden 
Patent  Xo.  2,360,029  (PX  2-0)  related  (TR.  292),  ind 
later  developed  its  bulkhead  design  shown  in  Margariau 
Patent  No.  3,063,388  (PX  50-A,  TR.  328,  342),  nevertheless 
paid  the  Wells  patent  in  suit  the  compliment  of  marketing 
the  accused  designs  embodying  the  invention  of  "Wells  and 
abandoning  all  prior  designs.  These  facts,  added  to  the 
marketing  by  Unarco  of  its  admittedly  infringing  designs 
shown  in  the  material  attached  to  the  agreement  (DX  AK) 
licensing  it  under  the  patent  here  in  suit  and  the  marketing 
by  Transco  of  its  bulkheads  which  are  the  subject  of  a  suit 
against  it  by  Evans  for  infringement  of  the  patent  here  in 
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suit  (TR.  828-30),  show  that  the  entire  industry  has  adopted 
designs  embodying  the  invention  of  tlie  Wells  patent  here 
in  suit. 

These  circumstances,  the  existence  of  a  long-felt  need 
and  the  commercial  success  of  equipment  embodying  ihe  in- 
vention of  the  patent  in  suit  immediately  after  it  was  intro- 
duced to  the  industry,  are  strong  evidence  that  the  subject 
matter  of  the  patent  in  suit  was  not  obvious  to  one  skilled 
in  the  art  and  that  accordingly,  the  subject  matter  meets 
the  test  of  patentability  of  Section  103,  Title  35  United 
States  Code. 

The  District  Court  was  led  into  error  in  this  respect  by 
the  fallacious  argmnents  of  Preco  that  its  accused  devices 
do  not  infringe  and  that  for  the  same  reasons  the  Evans 
DF-B  equipment  does  not  embody  the  invention  of  the 
Wells  patent  in  suit.  The  correct  application  of  the  claims 
to  the  accused  devices  as  set  out  above  demonstrates  that 
the  claims  are  infringed  by  these  accused  devices  and  that 
the  Evans  DF-B  equipment  (see  DX  AG)  which  is  sub- 
stantially the  same  as  Model  BD-6  (shown  in  photos  DX 
AN  1-6),  also  embodies  the  invention  of  the  patent  in  suit 
and  accordingly,  the  sales  thereof  demonstrate  the  commer- 
cial success  of  the  patent  in  usit. 

The  District  Court,  because  of  this  error,  made  no  find- 
ing regarding  commercial  success.  It  made  only  the  irrele- 
vant finding  (No.  27,  R.  394)  referred  to  earlier,  that  the 
device  disclosed  in  the  patent  in  suit  has  never  been  pro- 
duced for  commercial  use,  and  the  finding  (No.  9,  R.  388) 
that  the  Evans  DF-B  bulkhead  equipment  embodies  the  im- 
provements of  certain  patents  and  applications  other  than 
the  patent  in  suit.  At  the  outset  it  should  be  pointed  out  that 
the  District  Court  was  guilty  of  clear  error  in  making  chis 
finding  for  there  is  absolutely  no  evidence  in  the  record  that 
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the  Evans  load  divider  embodies  the  improvements  of 
Moorhead  et  al,  Application  Serial  No.  181,283,  one  of  the 
applications  listed  in  the  finding.  Witli  respect  to  a  Patent 
No.  3,200,773,  which  was  also  included  in  the  finding,  the 
only  evidence  (TR.  983)  is  that  it  was  only  in  some  of  the 
extremely  early  versions  and  was  not  carried  through  to 
current  models. 

The  mere  fact  that  the  commercially  successful  equip- 
ment of  Evans  embodied  some  variance  from  the  structure 
of  the  patent  in  suit  is  not  an  indication  that  the  commercial 
success  is  not  attributable  to  the  patent  in  suit  and  there 
has  been  no  such  finding  here.  As  stated  in  Binks  Mfg.  Co. 
V.  Ranshwg  Electro-Coating  Corp.,  281  F.  2d  252  (C.A.  7) 
1960,  page  256, 

"The  variance  in  structure  employed  in  the  com- 
mercial atomizing  head  is  not  indicative  that  the 
commercial  success  enjoyed  is  not  attributable  to 
the  method  and  apparatus  patent." 

It  should  also  be  noted  here  that  the  evidence  is  that  the 
Preco  accused  devices,  which  also  evidence  the  commer- 
cial success,  do  not  embody  the  improvements  of  these 
patents  and  applications  (TR.  991). 

The  Supreme  Court  in  Graham  v.  John  Deere  Co.  of 
Kansas  City,  383  U.S.  1,  15  L.  Ed.  2d  545  (1966)  recog- 
nized the  value  of  objective  tests  of  invention  such  as  the 
existence  of  a  long-felt  need  and  commercial  success  be- 
cause the  courts  are  ill  fitted  to  discharge  Die  technologi- 
cal duties  imposed  on  them  by  patent  litigation.  In  con- 
sidering the  question  of  validity  under  the  obviousness 
test  of  Section  103  of  Title  35  of  the  United  States  Code, 
the  Supreme  Court  referred  to  an  article  "Subtests  of 
'Non-obviousness'",    112   Pa.   L.   Rev.    1169    (June   1964). 
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Paraphrasing  this  article,  the  Court,  referring  to  argu- 
ments based  on  long-felt  need  and  commercial  success, 
stated,  page  56G, 

"These  legal  inferences  or  subtests  do  focus  at- 
tention on  economic  and  motivational  rather  than 
technical  issues  and  are,  therefore,  more  susceptible 
to  judicial  treatment  than  are  the  highly  technical 
facts  often  present  in  patent  litigation." 

The  Court  then  cited  the  decision  of  Judge  Learned  Hand 
in  Reiner  v.  I.  Leon  Co.,  285  F.  2d  501  (IDGO)  where  he 
stated,  pages  503-4, 

"The  test  laid  down  is  indeed  misty  enough.  It 
directs  us  to  surmise  wdiat  was  the  range  of  ingenu- 
ity of  a  person  'having  ordinary  skill'  in  an  'art' 
with  which  we  are  totally  unfamiliar;  and  we  do  not 
see  how  such  a  standard  can  be  applied  at  all  except 
by  recourse  to  the  earier  work  in  the  art,  and  to  the 
general  history  of  the  means  available  at  the  time. 
To  judge  on  our  own  that  this  or  that  new"  as- 
semblage of  old  factors  was,  or  was  not  'obvious'  is 
to  substitute  our  ignorance  for  the  acquaintance 
w^ith  the  subject  of  those  who  were  familiar  with  it. 
There  are  indeed  some  sign  posts :  e.g.  how  long 
did  the  need  exist;  how  many  tried  to  find  the  way; 
how  long  did  the  surrounding  and  accessory  arts 
disclose  the  means ;  how  immediately  was  the  inven- 
tion recognized  as  an  answer  by  those  who  used  the 
variant?" 

The  Supreme  Court  w^ent  on  to  state,  p.  566, 

"Such  inquiries  may  lend  a  helping  hand  to  the 
judiciary  which,  as  Mr.  Justice  Frankfurter  ob- 
served, is  most  ill-fitted  to  discharge  the  technologi- 
cal duties  cast  upon  it  by  patent  legislation.  Mar- 
coni Wireless  Co.  v.  United  States,  320  U.S.  1,  60, 
57  USPQ  471,  496  (1943).   They  may  also  serve  to 
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'guard  against  slipping  into  hindsight.'  Monroe 
Auto  Equipment  Co.  v.  Hecketliorn  Mfg.  S  Supply 
Co.,  332  F.  2d  4nn,  412,  141  USPQ  549,  555  (1964), 
cert,  denied  379  US  888,  143  USPQ  465,  and  to  re- 
sist the  tem]:)tation  to  read  into  the  i^rior  art  the 
teachings  of  the  invention  in  issue." 

In  the  above  mentioned  article  in  the  Pennsylvania  Law 
Review  referred  to  by  the  Supreme  Court,  the  author  stales 
that  a  showing  of  both  a  long-felt  need  and  commercial  suc- 
cess presents  a  convincing  case  of  patentability  (112  Pa. 
L.  Rev.  1169,  1177).  The  subtests  or  indicia  of  invention 
were  utilized  by  this  Court  in  Kaahinen  v.  Peelers  Co..  301 
F.  2d  170  (1962).  In  holding  valid  a  ])atent  on  a  shrimp 
peeling  machine,  after  referring  to  the  many  references 
relied  upon  the  Court  stated,  page  173, 

"None  of  the  evidence  adduced,  however,  over- 
comes the  point  that  where  the  method  or  device 
satisfied  an  old  or  recognized  want,  as  it  does  here, 
invention  will  be  inferred  rather  than  the  exercise 
of  mechanical  skill.  'Mere  skill  of  the  art  would 
normally  have  been  called  into  action  by  the  gen- 
erally known  want.'  " 

The  predicament  of  the  courts  and  the  importance  of 
such  indicia  of  invention  Avas  recognized  by  this  Court  in 
Pointer  v.  Six  Wheel  Corp.,  177  F.  2d  153,  (1949)  where 
it  stated,  page  162, 

"  'Courts',  said  Judge  Learned  Hand,  'made  up  of 
laymen  as  they  must  be,  are  likely  either  to  under- 
rate, or  to  overrate,  the  difficulties  in  making  new 
and  profitable  discoveries  in  fields  with  which  they 
cannot  be  familiar;  and,  so  far  as  it  is  available, 
they  had  best  appraise  the  originality  involved  by 
the  circumstances  which  preceded,  attended  and  suc- 
ceeded the  a])i)earance  of  the  invention.  Among 
these  will  figure  the  length  of  time  the  art,  though 
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npprlins:  tlie  invpntion,  Avent  without  it:  the  number 
of  those  w]io  sought  to  meet  the  need,  and  the  period 
over  which  their  efforts  were  spread:  how  many,  if 
any,  came  upon  it  at  about  the  same  time,  whether 
before  or  after:  and — perhaps  most  important  of 
all — the  extent  to  which  it  superseded  what  had 
gone  before.'  Safety  Car  Heating  S  Lighting  Co.  ik 
General  Electric  Co.,  2  Cir.,  1946,  155  F.  2d  937, 
939." 

Other  recent  decisions  of  this  Court  recognizing  and  ap- 
plying these  indicia  of  invention  are, 

Twcntier's  Research  Inc.  v.  Hollister  Incorpo- 
rated, 319  F.  2d  898,  902  (1903) ; 

Pursche  v.  Atlas  Scraper  and  Engineering  Co., 
300  F.  2d  467, 474  (1962); 

Neff  Instrument  Corp.  v.  Cohu  Electronics  Inc., 
298  F.  2d  82,  87  (1961); 

Hayes  Spray  Gun  Co.  v.  E.  C.  Brown  Co.,  291 
F.  2d  319,  322  (1961); 

National  Sponge  Cushion  Co.  i'.  Rubber  Corp. 
of  Cal,  286  F.  2d  731,  735  (1961) ; 

Stearns  v.  Tinker  S  Rasor,  220  F.  2d  49,  58 
(1955). 


B.    The  Construction  of  the  Wells  Patent  in  Suit 
Has  Novelty  and  Utility 

The  utility  of  the  invention  of  the  patent  in  suit  is  clear 
from  its  commercial  success  and  cannot  be  challenged  and 
it  is  clear  from  the  prior  art  that  the  structure  claimed  in 
the  patent  in  suit  meets  the  statutory  requirement  of  nov- 
elty. While  the  District  Court  in  Finding  No.  12  (R.  5-6), 
found  that  all  of  the  elements  of  the  patent  in  suit  are  old, 
referring  to  twelve  prior  art  patents  to  show  that  the  ten 
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elements,  as  there  identified,  are  kno^\^l  in  the  art,  and 
while  in  Finding  No.  13  it  found  that  partitioning  devices 
with  many  of  the  elements  of  the  patent  in  snit  were  known, 
referring  to  five  prior  art  patents,  the  District  Court  made 
no  finding,  nor  did  it  enter  any  conclusion  of  law  that  the 
structure  claimed  in  the  patent  in  suit  does  not  meet  the 
statutory  requirement  of  novelty. 


C.    The  Holding  of  the  District  Court  That  the 
Invention  of  the  Wells  Patent  in  Suit  Was 
Obvious  Was  An  Erroneous  Conclusion  of  Law 

Section  103  of  Title  35  United  States  Code  requires  in 
addition  to  utility  and  novelty,  that  the  ditferences  be- 
tween the  subject  matter  sought  to  be  patented  and  the 
prior  art  to  be  such  that  the  subject  matter  as  a  whole 
would  not  have  been  obvious  at  the  time  the  invention  was 
made  to  a  person  having  ordinary  skill  in  the  art  to  which 
the  subject  matter  pertains.  The  Supreme  Court  has 
pointed  out  in  Graham  v.  John  Deere  Co.  of  Kansas  City, 
3S3  U.S.  1,  15  L.  Ed.  545,  556  that  the  ultimate  question 
of  compliance  with  this  section  is  a  question  of  law  and  has 
pointed  out  that  factual  matters  upon  which  this  deter- 
mination must  be  made  are  1)  the  seojoe  and  content  of  the 
prior  art,  2)  the  differences  between  the  prior  art  and  the 
claims  at  issue  and  3)  the  level  of  ordinary  skill  in  the 
pertinent  art. 

In  a  case  such  as  the  present  one  where  the  jirior  art 
consists  entirely  of  prior  United  States  jiatents,  as  to  which 
there  is  no  dispute  regarding  their  constvucticm  and  m.ode  of 
operation,  the  scope  and  content  of  the  prior  art  presents 
no  factual  dispute.  Similarly,  in  such  a  case  there  is  no 
dispute  of  fact  as  to  the  differences  between  the  prior 
art  and  the  claims  at  issue.     The  sole  remaining  question 
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is  the  level  of  ordinary  skill  in  the  pertinent  art  and  the 
District  Court  made  no  specific  finding  as  to  this.  It  made 
only  tlie  ultimate  legal  determination  when,  in  its  decision 
(TR  13S3),  it  held  the  patent  in  suit  invalid  under  the  doc- 
trine of  obviousness  and  which  determination  it  phrased  in 
the  language  of  Section  103  and  correctly  designated  Con- 
clusion of  Law  No.  8  and  incorrectly  also  designated  Find- 
ing of  Fact  No.  24.  The  only  other  finding  relating  to  ob- 
viousness is  No.  19,  which  is  clearly  improper  and  irrele- 
vant since  it  is  couched  in  the  present  tense  and  does  not 
relate  to  the  time  the  invention  was  made  as  required  by 
the  statute.  Thus,  it  is  respectfully  submitted  that  there  is 
no  finding  of  fact  by  the  District  Court  which  must  be  over- 
turned by  this  Court  for  it  to  rule  that  the  Wells  patent  in 
suit  meets  the  test  of  unobviousness  under  Section  103. 

As  this  Court  stated  in  Elrich  Rim  Co.  v.  Reading  Tire 
Machinery  Co.,  264  F.  2d  481,  (C.A.  9)  1959,  note  7,  page 
486, 

"AVhat  the  prior  art  was  and  what  the  patentee  did 
to  improve  upon  it  are  questions  of  fact.  AVhother 
what  the  patentee  did  is  iDroperly  to  be  classified 
as  an  invention  is  a  question  of  law." 

The  District  Court's  conclusion  on  the  question  of  ob- 
viousness constituted  an  erroneous  conclusion  because : 

1.  It  ignored  the  presumption  of  validity  of  282  U.S.C. 
Title  35,  which  reads, 

"A  patent  shall  be  presumed  valid.  The  burden 
of  establishing  invalidity  of  a  patent  shall  rest  on 
a  party  asserting  it." 

2.  It  violated  the  principle  enunciated  in  the  decisions 
cited  in  the  follo\\ing  section  of  this  brief  that  a 
patent  on  a  new  and  useful  combination  of  elements 
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cannot  he  invalidated  by  showing  that  the  elements 
are  separately  old  in  the  art  and  by  using  the  pat- 
ent in  suit  as  a  guide  to  show  how  they  might  be 
combined  to  anticipate  the  patented  combination. 

3.  It  ignored  the  fact  that  the  level  of  ordinary  skill 
in  the  art  was  shown  to  be  inadequate  to  conceive 
the  patented  combination  by  the  failure  of  those 
of  all  levels  of  skill  to  conceive  that  combination 
in  the  face  of  a  long-felt  need  which  it  satisfied. 


D.    The  Prior  Art  Does  Not  Suggest 
the  Wells  Combination 

The  prior  art  patents  relating  to  railroad  car  bulkheads 
show  bulklieads  which  are  mounted  in  a  different  manner 
than  that  of  the  patent  in  suit  and  which  are  incapable  of 
functioning  in  the  same  manner  or  achieving  the  same  re- 
sults as  the  patented  construction.  There  is  no  prior  patent 
disclosing  any  form  of  bulkhead  construction  in  which  the 
bulldiead  is  suspended  in  equilibrium  by  means  which  per- 
mits the  bulkhead  to  be  moved  easily  to  any  transverse 
position  along  the  length  of  the  car  where  it  can  be  locked 
directly  to  the  car  and  also  permits  rotation  of  the  bulk- 
head about  a  vertical  axis  through  the  suspension  means 
and  permits  movement  of  the  suspension  means  against  a 
side  wall  of  the  car  at  any  point  along  the  length  of  the  car 
for  storage  of  the  bulkhead  during  loading  and  unloading. 
Also,  there  is  no  prior  art  disclosing  that  it  may  be  stored 
at  either  side  of  the  car  at  any  point  along  the  length  of 
the  car. 

The  only  other  prior  art  relied  upon,  other  than  that  re- 
lating to  railroad  car  bulkheads,  consists  of  patents  disclos- 
ing what  are  known  as  travelling  beam  cranes.  This  is  a 
type  of  crane  construction  whicli  is  used  to  lift,  transport 
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and  lowor  lioav^^  loads  (Chestnut  TR,  1202).  In  all  cases 
these  cranes  are  equipped  with  a  hoisting?  mechanism  which 
is  suspended  upon  a  trolley  which  moves  along  the  so-called 
travelling  beam.  See  the  prior  art  patents  to  Deady  (PX 
2-a),  Lundborg  (PX  2-S),  and  Staiger  (PX  2-P).  Also, 
none  of  the  travelling  beam  crane  prior  art  shows  a  car- 
riage connected  to  the  hoisting  mechanism  by  a  pivotal  con- 
nection. 

This  travelling  beam  crane  art  is  believed  to  be  non- 
analogous  and  certainly  there  is  nothing  in  the  prior  art 
that  suggests  that  a  portion  of  a  travelling  beam  crane  be 
combined  with  a  portion  of  any  prior  bulkhead  construction 
for  any  purpose,  let  along  that  they  should  be  so  combined 
as  to  create  the  combinations  of  the  Wells  Patent.  The 
elements  and  purj^oses  of  travelling  beam  crane  structures 
are  believed  to  be  so  different  from  those  found  in  the  bulk- 
head art  prior  to  the  advent  of  the  patent  in  suit  that  they 
would  not  at  that  time  have  made  an  appeal  to  the  mind 
of  a  person  having  mechanical  skill  in  and  knowledge  of  the 
bulkhead  art.  Accordingly,  the  travelling  beam  crane  art 
was  at  the  time  of  the  invention  of  the  patent  in  suit  a 
non-analogous  art  under  the  test  set  out  in  Stearns  v.  Tink- 
er &  Rasor,  220  F.  2d  49,  56-7,  (C.A.  9)  1.955.  This  is  borne 
out  by  the  fact  that  for  many  years  those  working  in  the 
bulkhead  art  did  not  look  to  the  travelling  beam  crane  art 
for  bulkhead  mountings  and  also,  by  the  further  fact  that 
the  Patent  Office  examiner  working  in  the  bulkhead  art  did 
not  cite  patents  from  the  travelling  beam  crane  art.  The 
foregoing  is  equally  applicable  to  the  1S80  patent  to  Pot- 
ter (PX  2-R)  on  a  wooden  farm  gate  which  is  clearly 
non-analogous  art. 

Even  if  considered,  these  travelling  beam  crane  patents 
and  the  prior  bulkhead  patents  do  not  render  obvious  the 
invention  of  the  patent  in  suit.  The  only  disclosure  of  these 


62 

travellinf?  boam  crane  patents  is  that  the  carriap:e  or  trolley 
is  used  to  support  a  hoist  and  there  is  no  disclosure  of  a 
pivotal  connection  between  the  trolley  and  the  hoist.  Thus, 
there  is  no  disclosure  in  the  travelling  beam  crane  art  of 
record  of  any  pivotal  connection  between  the  trolley  and 
anything  supported  thereby  and  there  is  clearly  no  dis- 
closure in  the  bulkhead  art  of  a  bulkhead  connected  by  a 
pivotal  connection  to  a  trolley  movable  along  a  transverse 
beam  mounted  for  movement  longitudinally  of  the  car. 

Preco  contends  that  no  invention  would  be  involved  in 
mounting  one  of  the  prior  art  bulkheads  on  the  trolley  of  a 
travelling  beam  crane  by  means  of  a  pivotal  connection 
which  permitted  rotation  of  the  bulkhead  about  a  vertical 
axis  and  in  support  of  this  argument,  introduced  three 
composite  charts  (PX  31,  32  and  40).  These  charts  do  not 
represent  any  prior  art  but  rather,  show  hybrid  construc- 
tions each  taken  in  part  from  two  different  patents  and 
combined  in  a  manner  not  shown  or  suggested  in  either 
of  them.  In  fact,  what  they  represent  is  an  attack  on  the 
patent  based  on  finding  elements  in  a  plurality  of  places  in 
the  prior  art  and  combining  them  through  the  use  of  hind- 
sight and  in  the  light  of  the  disclosure  of  the  jiatent  in  suit. 
The  use  of  such  hindsight  has  long  been  held  to  be  im- 
proper. See  Goodyear  Tire  &  Rnhher  Co.  i\  Ray-0-Vac 
Co.,  321  U.S.  275,  279,  88  L.  Ed.  721,  724  and  the  ca?es 
cited  therein.  This  decision  was  cited  by  this  Court  in  Na- 
tional Sponge  CnsJiion  Co.  v.  Rubber  Corp.  of  Cal.,  286  F. 
2d  731,  735. 

"It  is  of  no  significance  that  'viewed  after  the 
event,  the  means  *  *  *  adopted  seem  simple  and 
such  as  should  have  been  obvious  to  those  who 
worked  in  the  field,  but  this  is  not  enough  to  nega- 
tive invention.'    Goodyear  Tire  &  Rubber  Co.  v.l 
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Rmi-0-Vac  Co.,  321  U.  S.  275  279,  64  S.  Ct.  o93, 
o94,  88  L.  Ed.  721.  'Now  that  it  has  succeeded,  it 
may  seem  very  ])lain  to  anyone  that  he  could  have 
done  it  as  Avell.  This  is  often  the  ease  with  inven- 
tions of  the  greatest  merit.'  " 

It  is  well  settled  that  in  the  absence  of  something  which 
suggests  the  desirability  of  combining  elements  from  dif- 
ferent prior  patents,  the  mere  fact  that  individual  ele- 
ments of  a  patented  combination  are  separately  old  does 
not  invalidate  the  patent.  The  Troy  Co.  v.  Products  Re- 
search Co.,  339  F.  2d  364,  366  (C.A.  9)  1964;  No-Joint  Con- 
crete Pipe  Co.  V.  Hanson,  344  F.  2d  13,  14  C.A.  9)  1965.  As 
stated  by  Corpus  Juris,  the  presumption  of  validity  is  not 
overcome  by  the  fact  that  "an  expert  may  be  able  to  build 
up  the  patented  process  by  selecting  parts  taken  from  the 
prior  art".  69  CJS  599-600.  Statements  to  the  same  effect 
have  been  made  repeatedly  by  this  Court.  See  Pursche  v. 
Atlas  Scraper  and  Engimeering  Co.,  300  F.  2d  467,  478 
(C.A.  9)  1961;  Neff  Instrument  Corp.  v.  Cohu  Electronics 
Inc.,  298  F.  2d  82,  87  (C.A.  9) ;  Ry-Lock  Co.  Ltd.  v.  Sears 
Roebuck  S  Co.,  227  F.  2d  615,  618  (C.A.  9)  1955;  Coleman 
V.  Holly  Mfg.  Co.,  233  F.  2d  71,  78  (C.A.  9)  1956;  Pointer  v. 
Six  Wheel  Corp.,  177  F.  2d  153,  160  (C.A.  9)  1949;  Payne 
Furnace  d  Supply  Co.  v.  Williams-Wallace  Co.,  117  F.  2d 
823,  826  (C.A.  9)  1941.  As  stated  in  the  last  cited  case  at 
page  826, 

"Prior  patents  'cannot  be  reconstructed  in  the 
light  of  the  invention  in  suit,  and  then  used  as  part 
of  the  prior  art.'  " 

In  the  present  case  although,  as  pointed  out  above,  the 
need  existed  for  many  years  and  although  bulkheads  for 
freight  cars  were  very  old  the  Lincoln  patent  (PX  2-A) 
having  been  granted  in  1880  and  traveling  beam  cranes 
for  use  in  freight  cars  having  been  shown  in  the  patented 
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prior  art  at  least  since  1932  (see  Lundborg  PX  2-S),  it  re- 
mained for  Wells  to  teach  the  combination  of  the  patent 
in  suit  which  has  met  with  such  widespread  commercial 
success. 

Also,  with  reference  to  the  prior  art,  it  should  be  noted 
Preco  cited  no  analof^ous  bulkhead  art  any  more  pertinent 
than  that  cited  by  the  Patent  Office.  Thus,  the  bulkhead 
patents  used  in  Preco's  charts  PX  31  and  32  are  Wells  No. 
1,646,604  (PX  2-H)  and  Jones  No.  1,803,760  (PX  2-1),  both 
of  which  were  cited  by  the  Patent  Office  during  the  prosecu- 
tion of  the  application  for  the  patent  in  suit.  (See  DX  A, 
column  6).  And  finally,  the  traveling  beam  crane  prior  art 
patents,  even  if  considered  with  the  bulkhead  prior  art 
patents  do  no  more  than  show  that  the  elements  of  the 
combination  of  the  patent  in  suit  are  broadly  old  and  this  is 
no  more  than  is  shown  by  the  art  cited  by  the  Patent  Office. 
Thus,  Dixon  No.  2,227,807  (PX  2-N)  shows  a  transverse 
member  (which  there  is  the  ujoper  frame  member  of  the 
bulkhead)  which  is  supported  on  rollers  for  movement 
along  longitudinally  extending  tracks,  Laffey  No.  1,522,- 
784  (PX  2-E)  shows  a  trolley  movable  along  a  transverse 
beam,  and  Wells  No.  1,646,604  (PX  2-H)  shows  a  bulldiead 
having  a  pivotal  connection  to  a  trolley. 

The  District  Court  clearly  erred  in  holding  (Finding  25, 
R.  394)  that  there  is  no  evidence  that  some  of  the  most 
pertinent  prior  art  produced  at  the  trial  was  not  considered 
by  the  Patent  Office  during  the  prosecution  of  the  patent  in 
suit. 
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E.    The  Combination  of  the  Patent  in  Suit 
Meets  The  Test  of  the  A  &  P  Case 

In  the  present  case  the  patent  in  suit  discloses  a  new 
combination  Avliich  produced  a  new  result  due  to  the  co- 
action  of  its  elements.  In  considering  this  requirement,  a 
distinction  must  be  drawn  between  the  individual  functions 
of  the  separate  elements  and  the  ovor-all  function  and  re- 
sult of  the  combination.  In  every  combination  of  old  ele- 
ments the  function  of  each  element  is  always  the  function 
it  has  always  performed.  Thus,  a  gear  always  functions  as 
a  gear,  a  bearing  always  functions  as  a  bearing,  etc.  This 
does  not  mean  that  new  combinations  of  such  elements  are 
ipso  fa<^io  unpatentable.  The  Cold  Metal  Process  Co.  v.  Re- 
puhlw  Steel  Corp.,  233  F.  2d  828,  838-9  (C.A.  6,  1956). 
They  are  still  patentable  if  the  combination  as  a  whole  pro- 
duces a  new  result  due  to  co-action  of  the  elements,  Troy 
Co.  r.  Products  Research  Co.,  339  F.  2d  364,  366  (C.A.  9, 
1964) ;  Koakinen  v.  The  Peelers  Co.,  301  F.  2d  170,  172,  173 
(C.A.  9,  1962). 

The  combination  of  the  patent  in  suit  does  produc;"'  a 
novel  and  useful  result  due  to  the  mounting  of  the  pivotal 
suspension,  which  permits  the  bulkliead  to  pivot  about  a 
vertical  axis,  on  a  carriage  or  trolley  member  which  can 
slide  along  the  length  of  a  transverse  bar  which  in  turn  is 
mounted  for  movement  along  the  length  of  the  car.  This 
combination  which  is  new,  even  though  similar  individual 
elements  may  be  old,  provides  what  may  be  called  a  uni- 
versally adjustable  vertical  axis  suspension.  By  this  is 
meant  the  bulkhead  is  suspended  for  pivotal  movement 
about  a  vertical  axis  which  may  be  moved  botli  transversely 
and  longitudinally  of  the  car.  As  a  result,  the  bulkhead 
may  be  moved  to  any  transverse  restraining  position  at  any 
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point  along  the  length  of  the  car  and  also  may  be  positioned 
fiat  against  either  side  wall  at  any  point  along  the  length  of 
the  car.  This  universal  adjustohlility  is  the  result  of  a  co- 
action  between  the  longitudinaUy  movable  trav^verse  bar, 
the  transversely  movable  carriage  or  trolley  ntember  and 
the  pivotal  connection  betimen  the  bnllchead  and  the  trolley 
member,  and  this  is  not  faimd  in  any  prior  art  construction. 

The  District  Court  here,  in  support  of  its  decision  of 
invalidity  under  the  doctrine  of  obviouness  (TR.  1384)  has 
adopted  several  findings  and  conclusions  based  on  the  lan- 
guage of  the  Supreme  Court  in  the  ASP  case,  340  U.S. 
147,  95  L.  Ed.  162.  See  Findings  of  Fact  Nos.  15,  16,  18,  21, 
22  and  23,  and  Conclusions  of  Law  Nos.  6,  7,  9, 10, 11  and  ]2, 
These  are  all  conclusions  arrived  at  on  the  basis  of  undis- 
puted facts  as  to  the  construction  and  operation  of  the 
prior  art  and  the  construction  and  operation  disclosed  in 
the  patent  in  suit  and  this  Court  is  free  to  and  in  fact,  it  is 
the  duty  of  this  Court  to  determine  de  novo  whether,  in  the 
light  of  these  undisputed  facts,  the  patent  in  suit  is  valid. 
Insofar  as  any  of  these  determinations  are  considered  to 
be  properly  findings  of  fact,  it  is  respectfully  submitted 
that  they  are  clearly  erroneous. 

The  A  &  Pease,  supra,  and  the  indicia  of  invention  there 
discussed  were  recently  considered  by  this  Court  in  T wen- 
tier's  Research  Inc.  v.  HoUister  Incorporated,  319  F.  2d 
898  (1963).  In  holding  valid  a  patent  relating  to  a  patent 
identification  means  for  which  there  had  been  a  long-felt 
need  and  which  met  with  commercial  success,  the  Court  in 
an  opinion  by  Judge  Jertberg  stated,  page  902, 

"It  is  not  a  difficult  task  to  discern  the  foregoing 
indicia  of  inventiveness  in  the  present  patent.  Wliat 
is  the  'something'  Avhich  the  combination  of  old  ele- 
ments in  this  patent  contribut(>s  to  the  art,  and  ren- 
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ders  tlip  'whole'  more  than  'the  sum  of  its  parts?'  It 
trorks.  None  of  the  prior  devices  did. 

"The  long-felt  need  remained  unsatisfied  in  spite 
of  the  attempts  of  the  prior  art.  The  peculiar  com- 
bination of  old  elements  necessary  to  actually  ac- 
complish the  desired  function  had  eluded  both  the 
artisan  and  the  skilled  mechanic  for  years.  The 
Schneider  patent  hit  upon  that  very  combination 
with  the  result  that  it  performed  while  the  others 
merely  promised.  This  result  is  sufficiently  'new', 
'unusual'  and  'surprising'  to  indicate  inventiveness. 

"The  Sclmeider  patent,  therefore,  filled  a  long-felt 
need  which  the  prior  art  had  been  unable  to  satisfy 
etfectively.  Accordingly,  the  patented  device  was 
hailed  as  an  advance  by  experts  in  the  scientific 
field,  and  acceptance  of  the  device  in  the  market  re- 
sulted." 

The  above  language  is  generally  applicable  in  the  present 
case  and  although  it  should  not  be  said  here  that  none  of 
the  prior  devices  worked,  none  of  them  provided  the  univer- 
sally adjustable  vertical  axis  suspension  which  is  respon- 
sible for  the  universal  adoption  of  the  Wells  combination. 
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CONCLUSION 

The  District  Court  erred  in  holding  Claims  1,  2  and  3  of 
the  Wells  patent  in  suit  invalid  on  the  ground  of  obvious- 
ness under  Section  103  of  Title  35  of  the  United  States 
Code  and  on  the  ground  that  the  claims  define  an  unpatent- 
able aggregation  rather  than  a  patentable  combination  and 
that  they  do  not  meet  the  standard  of  patentable  invention 
required  by  law.  It  also  erred  in  holding  that  the  accused 
devices  do  not  infringe.  The  undisputed  facts  and  the  ap- 
plicable law  require  a  determination  that  the  Wells  patent 
in  suit  is  valid  and  that  Claims  1,  2  and  3  have  been  in- 
fringed by  Preco.  The  judgment  should  be  reversed. 

Kespectfully  submitted, 

HARNESS,  DICKEY  &  PIERCE, 
By  JOHN  A.  BLAIR, 

ROBERT  L.  BOYNTON, 

LYON  &  LYON, 

By  ROLAND  N.  S^IOOT.' 

CERTIFICATE 

I  certify  that  in  connection  with  the  preparation  of  thisl 
brief,  I  have  examined  Rules  18  and  19  of  the  United  States] 
Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  .'n  myj 
opinion,  the  foregoing  brief  is  in  full  compliance  with  thosej 
rules. 

ROBERT  L.  BOYNTON, 

Attornejf. 
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PROOF  OF  SERVICE 

Robert  L.  Boynton,  counsel  for  Appellant,  Evans  Prod- 
ucts Company,  in  the  above  entitled  matter  hereby  certifies 
tliat  three  (3)  copies  of  the  foregoing  Brief  were  placed 
in  the  United  States  mail,  air  mail,  special  delivery  with 
postage  fully  prepaid  addressed  to  Whann  &  McManigal, 
315  West  Ninth  Street,  Los  Angeles,  California  90015,  on 
this  7th  day  of  September  1966. 

ROBERT  L.   BOYNTON. 


APPENDIX  A 

DX  AB— Chart  re  accused  Model  BC-3 la 

DX  AC— Chart  re  accused  Model  BC-4 2a 

DX  AP:-1— Chart  re  accused  Model  BD-2 3a 

DX  AF— Chart  re  accused  Model  BD-2 4a 

DX  AG,  page  4 — Page  from  brochure  showing  Evans' 

DF-B  bulkhead  equipment ."ia 

DX    AN-2 — Photograph    showing    accused    Model 

BD-6    fia 

DX  AO-2— Photograph  showing  Evans'  DF-B  bulk- 
head equipment 7a 

DX  AZ-1— Claim  chart  re  Claim  1  of  Wells  patent 

in  suit   8a 

DX  AZ-2— Claim  chart  re  Claim  2  of  Wells  patent 

in  suit   9a 

DX  AZ-3— Claim  chart  re  Claim  3  of  Wells  patent 

in  suit   1  Oa 
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POSITION ! 


POSITIONING  BULKHEADS 

Move  the  buikheads  anywhere  you 
wish  with  minimum  effort.  They 
may  be  pivoted  and  laid  against 
the  car  walls  ...  or  they  may  be 
moved  to  partition  the  lading  at 
ntervals  along  the  cars  entire 
length,  including  doorway  area. 


across  the  car.  A  SINGLE  LEVER  LOCATED  in  the  Center  of  the  OF  B  bulkhead  does  the  locking  and  unlock- 
serves  as  a  handle  for  positioning  the  bulkhead.  This  lever  can  be  lifted  from  either  side  of  the  bulk- 
ifting  the  lever  retracts  four  locking  pins  (a  pin  at  each  corner  of  the  bulkhead),  and  the  bulkhead 
to  move.  Releasing  the  lever  engages  the  pins  in  locking  tracks  which  run  the  car's  length  at  either 
floor  and  ceiling.  Positive  locking  is  assured  because  the  lever  will  not  seat  unless  all  four  pins  are 
i  engaged  NO  REMOVABLE  PARTS.  DF  B  equipment  is  installed  as  part  of  the  freight  car  structure.  It 
ontained  There  are  no  parts  in  a  DF  B  equipped  car  to  lose  or  to  be  replaced.  IDEAL  FOR  MECHANICAL 
JIATED  AND  INSULATED  "RB"  TYPE  CARS.  Mechanical  refrigerator  cars  equipped  with  Evans  DF  8  bulk 
ire  assured  of  better  air  flow  which  means  faster  cool-down.  No  air-flow-interfering.  truss  type  car 
?  required,  as  there  are  no  center  ceiling  or  floor  tracks  in  the  installation.  DF  B  bulkheads  installed 
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CHART  APPLYING  UU<IOUAOE  OF  CLAIM  I  OF  WELLS  PATENT  2.  543.  143  TO  PATENT  DISCLOSURE  AND  TO  ACCUSED  STRUCTURES  ^  A      /\  Z  ""  / 


,     CLAIM  1  LANGUAGE 

I  bMnblMtlon  with  the  body  of  >       The  truck  body 


WELLS  ET  AL.    PATENT 
2,543,  143 


ACCUSED  MODEL  BD-2 
Def'B.   Exe,    S.   T, 
AE-1,    AE-2  and  AF 

The  railroad  boxcar 


ACCUSED  MODEL  BC-4 
Def's.   Exs.   N.   O, 
AC  and  AD 

Same  as  BD-2 


ACCUSED  MOOEL  BC-3 
Def'a.    Exa.   J.   AA 
and  AB 


ACCUSED  MODEL  BE-2 
Def's.   Exs.    D,  E, 
F,    Y  and  Z 


jSame  as  BD-2 


Same  as  BO-2 


g  oppositely  dlspoied  waUa 


The  opposite  side  walls  16  and  20  of 
the  truck  body. 


Ii'llvlding  said  body  This  Is  the  complete  partitioning 
'         '*  ''~~  meana  operative  for  the  purpose 

stated.    It  Includes  the  features  set 
forth  thereafter  In  the  clal/n. 


lecled  slae, 

■Idnckii.^  ;<rialng 

I  trm  of  dstenta  carried  by  at 
iMfloM  of  said  walls 


The  opposite  aide  walls  IB  and  20  of 
the  boxcar 

This  Is  the  complete  partltlohlng 
means  operative  for  the  purpose 
stated.     It  includes  the  features  set 
forth  thereafter  In  the  claim. 


This  is  the  row  of  opeiUngs  104  in 


>k'rhe 


openings  104  In  one  of  the  rails        ^0 


one  of  the  bars  100  or  102  into  which     32  or  34  Into  which  the  laich  bolts  80 


rio 


the  latch  bolts  BO  may  project.   The 
bars  100  and  102  are  separate  mem- 
bers positioned  between  the  spaced 
Bide  wall  slats  26  and  carried  by  the 
verUcal  side  frame  members  22. 


lay  project.     As  pointed  out  belo< 
the  rail  la  carried  by  the  walls  and 
therefore  the  detents  are  so  carried. 
In  addition,   the  provision  of  detents 
in  the  Qoor  is  the  full  equivalent  of 
detents  carried  by  the  walln. 


K^j''''i?^'"'*'*  '^^*  carried      The  raUs  32  and  34  are  mounted  on  H'Vhe  rails  32  and  34  are  secured  to  the     Since  this  is  a  half  width  partition.      Same  as  BC-4 
^UMwaUs  the  lop  of  the  side  walls  16  and  20.  celling  structure  and  that  structure       ^^^two  pairs  of  rails  are  employed. 


The  truck  body  has  no  celling  or  roof    la  "carried  by"  the  side  walls.    Acc- 
structure.  ordingly,   the  rails  are  carried  by 

those  walls.     In  addition,   the  rail 
mounting  of  the  accused  structure  is 
the  full  equivalent  of  that  specified. 


Esch  pair  includes  one  rail  at  the 
side  of  the  car  and  one  midway  be- 
tween the  sides.    All  rails  are  se> 
cured  to  the  ceiling  structure  and 
therefore  all  are  carried  by  the 


Since  the  rails  are  located  on  top  of^Orhe  detents  are  openinga  104  formed  J^'^Same  as  BD-2 
the  side  walls  they  are  above  the  In  the  lower  portion  of  the  rail  and 

detents  la  bars  100  and  102.  therefot;e  the  major  portion  of  the 

rail  Is  "above  said  detents.  "  More- 
over, the  rail  surface  on  which  the 
bar  rests  Is  wholly  "above"  the  de- 
tente. 


no 


Same  as  BD-2 

No 


(JO 


Same  »•  BC-4 


Same  aa  BD-2 


PwWdbl^'T?  '**'*•*"  "<*  •"?-        The  transverse  bar  is  the  bar  42       ^^The  transverse  bar  ia  the  bar  42 
•Mfcir  hTT      '^*"*'   ****  *"***  °'       which  Is  supported  at  Us  ends  on  the     which  is  supported  at  Its  ends  on  the 
•Mrtll,  f  '"****'y  mounted  on  ralla  32  and  34  by  rollers  48.    These      rails  32  and  34  by  rollers  46.    These 

*<»slti«!,*  '        ;^"nem  to  selec-      rollers  permit  the  bar  to  be  moved         rollers  permit  the  bar  to  be  moved 
along  the  length  of  the  rails  to  any  along  the  length  of  the  rails  to  any 

selected  position  while  the  bar  Is  sup-  selected  position  while  the  bar  is  sup- 
ported by  the  ralla.    This  la  what  Is        ported  by  the  rails. 
meant  by  the  language  "alldably 
mounted.  " 

••••■  ele?*'**  «»nstmcted  for         All  guiding  functions  are  performed  Hl^  guiding  functions  are  performed     ^JOSame  as  BD-2 
^     "  movement  by  the  coaction  between  the  rails  and    by  the  coactlon  between  the  rails  and 

the  bar  and  the  rails  are  constructed    the  bar  and  the  rails  are  constructed 
to  perform  that  function.  to  perform  that  function. 


Same  aa  BD-2  except  that  the  bar  42  Same  as  BC-4 
Is  shorter  because  of  the  shorter  j^q 

span  of  the  rails  required  for  a 
half  width  bulkhead  or  partiUon. 


Same  as  BD-2 

NO 


rJo 


Same  as  BC-4  except  thai  the  rollers 
which  roll  on  the  rails  are  fixed  to 
the  bar  with  the  result  that  the  emlra 
bar  roUtas  with  the  rollers. 


J^  wanev  iwB  between  said 
iT'J™  "Id  bar  for  suspend- 

*«tias  Z^  "*'  "'**•'■  "***  '°^  P*""- 
l^i^JT^  wpmt^r  to  turn  Into 
^i-Z^y^^'^**  »nd  parallel 
*" (Mass 


Tb«  parUtlon  40 


The  bulkhead  or  load  divider  40. 


Same  as  BD-2  except  half  width 


mfclS^'  '"««>tl^  the  Bald 
^H  "T— ■'-'^""  on  the  t>ar  for 
%J^?|^  Ir.vel  of  said  connec- 
W         P»rtltWo  member  on  the 


This  la  the  pivotal  connection  betweeiPThls  Is  the  pivotal  connection  between      Same  aa  fiD-2 
the  partition  supporUng  bolt  66  and        the  partition  supporting  yoke  56  and 
the  aockel  housing  56.  the  pin  52.   shown  best  Id  DeTs.    Ex. 


This  is  the  roller  bracket  54  which  Is^^fhls  is  the  roller  bracket  54  with  its 
supported  by  roller  62  which  moves       supporting  rollers  62  which  move 
along  the  length  of  bar  42  while  sup-      along  the  length  of  the  bar  42  while 
ported  thereon.  supported  thereon. 


Same  as  BC-4 
Same  as  BD-2 

NO 


Ho 


Same  as  BD-2 


Sams  aa  BC-4 
Same  as  BD-2 


No 


*^Jj7V<»peraUve  with  aaid       This  Is  the  locking  means  RO  which 
^*»T  fcl        ^  '•'**  P^rUtion        locks  th«  partlUon  In  transverse 
»ir  Wfoi.iMalnln*  said  par-     position. 
V^  «^*'  *"  ■  poBltlon  trana- 
**  P«»peci  to  ,»id  walls. 


t»<k. 


latch  bolt  60  which  la    'coopera- 
Uve  with  said  detents"  104  carried  by 
one  of  the  side  walls.     K  also  Includes 
additional  latch  bolts  which  are  co- 
operaUve  with  detents  In  the  Qoor. 


*o 


Ho 


lio 


no 


J 


»a 


CHART  APPLYING  LANGUAGE  OF  CLAIM  2  OF  WELLS  PATENT  2,  543,  143  TO  PATENT  DISCLOSURE  AND  TO  ACCUSED  STRUCTURES 


CLAIM  2  LANGUAGE 


hi  vehicle  body  partition,   the  combina- 
s  which  comprlsea  a  platform 

k  villi  extended  upwardly  from  the 
k  ed|ci  of  the  platform, 

ncii,  C-ihape  In  croas  aection 


Mrrlid  by  tha  upper  parta  of  the  side 


ttrtnmrie  bar  channel-ahapc  in  cross 
"cUon  Ktaufcd  between  the  tracks 


»•«»  movibly  mounting  the  ends  of  the 
""'wie  bar  in  ihe  tracks. 


WELLS  ET  AL.    PATENT 
2,543,  143 


ACCUSED  MODEL  BD-2 


ACCUSED  MODEL  BC-4 
Def's.   Exs.    N,  O, 
AC  and  AD 


ACCUSED  MODEL  BC-3 
Det'a.  Exa.  J,  AA 
and  AB 


Floor  of  car 


The  floor  of  the  truck  body 

The  side  walls  18  and  20  of  the  truck  body.  j^e  side  walls  18  and  20  of  th?  car 

The  tracks  32  and  34  which  are  referred  to  ^oThe  rails  or  tracks  J2  and  34  are  L  shape  in 

in  the  patent  specification  as  channel  shaped  cross  section  which  is  a  crude  form  of  C- 

in  cross  section  and  in  claims  2  and  3  as  shape  and  is  fully  equivalent  tc  a  C- shape 
C  shape  in  cross  section. 


Same  as  BD-2 


,10 


Same  as  BD-2 


hto 


The  tracks  32  and  34  are  mounted  on  top  of  th(]Whe  tracks  32  and  34  are  secured  to  the  teil-    "si 


^  f^  Uattas  rtia'M*  Dlstrlot  Coot 

iMttan  •otrlet  of  CalUoinla 

Cantril  DiTlsle* 

Iraoo  Insorporatat 

■nna  rroduota  Coapaar 
C.  i.  lo.  U-4S3-1E 

«■•  titlbl 


JJrl 


side  waUs  18  and  20.   The  truck  body  has  no 
ceiling  or  roof  structure. 


ing  structure  which  is  "carried  by"  ihe  upper 
parts  of  the  side  walls.  Accordingly,  the 
tracks  themselves  are  carried  by  those  walls. 
In  addition,  the  track  mounting  of  the  accused 
structures  is  the  fuU  equivalent  of  that  speci- 
fied. 

The  transverse  bar  42.   It  is  the  same  shape  t^^The  transverse  bar  4  2.   It  is  channel  shaped 
in  cross  section  as  the  tracks  32  and  34.    This     in  cross-section  in  the  same  sense  as  is  the 
is  called  a  channel  or  a  C-shape  in  the  Wells      bar  42  of  the  Wells  patent. 
patent. 

The  ends  of  the  bar  are  supported  for  move-  ^OThe  ends  of  the  bar  42  are  supported  for  move- 
ment on  rollers  48  which  rest  on  the  inside  ment  on  rollers  48  which  rest  on  the  inside  of 
of  the  C  shape  tracks.  the  L  shape  tracks. 


ince  this  is  a  half  car  width  partition,    two 
pairs  of  tracks  are  employed.    Each  pair  in- 
cludes one  track  at  the  side  of  the  car  and  one 
midway  between  the  sides.   All  of  the  tracks 
are  secured  to  the  ceiling  structure  and  there- 
fore all  are  carried  by  the  upper  parts  of  the 
side  walls. 

Same  as  BD-2  except  that  the  bar  42  is  H® 

shorter  because  of  the  shorter  span  of  the 
rails.  3, (pw  /kc +i««ks.«<4  l»«+;^cn 


Same  as  BC-4 
HO 


Same  as  BC-4  except  that  the  accused  bar  is 
not  channel  shaped.   The  arrangement  employ- 
ed here  is  a  mere  reversal  of  parts  and  there 
fore  an  equivalent  of  the  construction  of  the 
patent. 


IJ^Woninthc  vehicle  body  and  posi-        The  partition  40. 

«wdb«low  thr  -^nid  transverse  bar 


*^r»ck(i  [.,.  .  between  the  said 

^"I'loowhj  ir.inBverse  bar 


The  roller  bracket  54. 


The  bulkhead  or  load  divider  40. 
'^^The  roller  bracket  54. 


same  as  BD-2 

Same  as  BD-2  except  half  width. 
Same  as  BD-2 


^^  Bovtbly  mounting  the  bracket  in        The  bracket  54  is  positioned  within  the  channef*'Vhe  bracket  54  is  positioned  within  the  channel 


shaped  bar  42  and  is  movably  mounted  on 
roUer  62. 


^-*  plvoiaiiy  suspending  the  partition 
l^ltiftH^  whereby  with  the  bracket 
Hj^r***^  tt  one  end  of  the  bar  the  par- 
_  '^ybe  positioned  against  the  inner 
'*^»of  t  aide  wall  of  the  vehicle  body, 

i|^***«if  means  on  an  edge  of  said  par- 
%i^^^Uonod  to  engage  a  side  wall  of 
fc,  Jj***  body  for  retaining  the  partitio 
HfcuY*}**on  extended  across  the  said 

"^•body. 


The  pivotal  connection  between  the  partition 
supporting  bolt  66  and  the  socket  housing  56 
permits  rotation  of  the  partition  about  a 
vertical  axis  so  that  it  can  be  positioned  flat 
against  a  side  wall. 

The  locking  means  80  at  one  edge  engage 
openings  104  in  the  bars  100  and  102  which 
I  are  fixed  with  respect  to  and  carried  by  one 
of  the  side  walls  18  or  20. 


shaped  bar  42  and  is  movably  mounted  on 
rollers  62. 


^**rhe  pivotal  connection  between  the  partition 
support  56  and  the  stem  52  of  the  bracket  54 
permits  rotation  of  the  partition  about  a 
vertical  axis  so  that  it  can  be  positioned  flat 
against  a  side  wall. 

tVThe  locking  means  80  at  the  top  edge  of  the 
partition  engage  the  tracks  32  or  34  which  are 
fixed  with  respect  to  and  carried  by  the  side 
wall  18  or  20. 


HO 


HOSaine  as  BD-2 

Same  as  BC-4 
HOSun..-  as  BD-2 


In  this  accused  mechanism  there  is  a  reversa. 
of  parts  in  that  the  bar  is  in^the  supporting 
bracket  54  whereas  in  the  patented  construc- 
tion the  bracket  is  in  the  bar.   The  accused 
structure  is  the  equivalent  of  that  shown  in  thi 
patent. 

iP  Coiim  OS  DD  a 


rt* 


I 


lOil 


CLAIM  3  LANGUAGE 


CHART  APPLYING  LANGUAGE  OF  CLAIM  3  OF  WELLS  PATENT  2.  543.  143  TO  PATENT  DISCLOSURE  AND  TO  ACCUSED  STRUCTURES 
WELLS  ET  AU    PATENT  ACCUSED  MODEL  BD-2  ACCUSED  MODEL  BC-4 

•        ''"  Def'..   Exi.   N.   O.   AC.ndAD 

h)  (ii.vtMcI*  body  pwtltion.   th«  combination  The  truck  body  h.vlna  »  noor  r-       ^  ^    u    ^ 

•hieheoniprl«««  m  whlcle  body  Including  ^•^  '*°^>'  having  a  floor.  Same  as  BD-2 

t  pUtfonn 


ft)  iMTliii  upwardly  «xt«nd«d  aide  walla, 
k)  traUi,  C-ahap«  In  croaa  aectlon 


The  aide  walla  18  and  20  of  the  ctr. 
The  tracka  32  and  34  which  are  referred 


The  aide  waUa  IB  and  20  of  the  car. 


ine  iracKa  J^  and  34  which  are  referred  to       ..The  raila  or  tracl.-  12  anri  ii  a—  i    -u  _  ■ 


DX  AZ-3 


ACCUSED  MODEL  BC-3 
D«ra.  Exa.  J,  AA  and  AB 


!<• 


MJ  t»rritd6y  the  upper  parta  of  the  aide  walla  The  Iracka  32  and  34  are  mounted  on  too  of      iaTk.  ,-..i,     i->       m  -.^ 


no  celling  or  roof  atructure. 


parts  of  the  aide  walla.   Accordingly,   the 
tracks  are  carried  by  thoae  walla.    In  addi- 
tion,   the  track  mounting  of  the  raila  la  fully 
equivalent  to  that  specified. 


car  width  partition,  two 
are  employed.   Each  pair  in- 


W  ktrutvaraa  bar.   channel  ahape  in  croas 
••<^to^  awended  between  the  tracka 


cludea  one  track  at  the  aide  of  the  car  and 
one  midway  between  the  aldea.  All  of  the 
Iracka  are  secured  to  the  celling  structure 
and  therefore  all  are  carried  by  the  uppar 
parte  of  the  aide  walla 


The  tranaverse  bar  42  which  extenda  trans-    A^The  tranav^ra*  har  a5      if  <.  ^k=™i  -t.  a0o  n^  , 

versely  between  tracka  32  and  34  ^  tn  ^A  -         n       ,     .Z   '  '  channel  shape    VSame  aa  BD-a  except  that  the  bar  42  la 

en  tracK.        ana  «.  i^..  ?o"/.*J"w".V*  "**  """"  """  "  *•  '^*        "^o'-**'"  because  of  Ihe  ahorter  apan  o(  U, 


bar  42  of  the  Wells  patent. 


JoUtrt  Journaled  on  the  enda  of  the  trans-      The  enda  of  the  bar  42  are  supported  for  l^^The  ends  of  the  bar  42  are  aupported  for 

"H"""  »nd  poaitloned  in  the  tracks  for       -     ■      -^ ■■-     

■xwwljr  mounting  the  bar  in  the  tracka. 


movement  on  rollers  48  which  reet  on  the 
Ir.alde  of  the  L  shape  tracks. 


k.?*"*"**"  ^"  ^'  vehicle  body  positioned 
•woia  the  transverse  bar, 

•^k«l  poRiUoned  between  the  partition 
•"the  bar 

**  tfciillV*"""'''  *'y  ""■  bracket  and  posi- 
r"**  «>  thr  bar  movably  mounting  Ihe 
*«k«l  In  thr  bar 


JJ*!^!  joint  plvDtally  auspendlng  the  par- 
r;*»irom  the  bar  whereby  with  the 

•J«'  loc.ird  at  one  end  of  the  bar  the 
^ooomay  be  positioned  againat  the 
--"  turface  of  the  adjacent  side  waU  of 
"■  '•hide  body, 

?J*^  Ulch  bolta  alidably  mounted  in  the 
•^•otth*  .aid  partition 

^^^•"n*  hajidlea  thereon  plvotally 
^'"•d  in  the  partition. 


•wnnccting  the  said  latch  bolls  to 


^■'*^lng  engagement  wit] 
■  "  the  vehicle  body  by  I 


^^^^U  rrakUenUy  urging  the  aaid 
V  mJt'*  "^'°  locking  engagement  with 
^, Thalia  for  retaining  the  partiuon 
»»^^*»*erae  poaition  In  the  vehicle 


The  partition  40  below  bar  42. 
The  roller  bracket  54. 


Bulkhead  or  load  divider  40  below  bar  42. 
^"The  roller  bracket  34. 


gSame  aa  BD-2 

Same  as  BD-2  except  half  width. 
jjgSame  aa  BD-2 


Roller  62  which  movably  mounts  the  bracket        RoUera  62  which  movably  mounts  the  bracket 
54  In  the  bar  42.  54  in  the  bar  42. 


Same  aa  BC-4 


The  pivotal  connection  between  the  partition  ^I^The  plvot*l  connection  between  the  parUtion 
supporting  bolt  66  and  the  socket  housing  56  support  56  and  the  stem  52  of  the  bracket  54 
permits  rotation  of  the  portlUon  about  a  permits  rotation  of  the  partition  about  p 

vertical  axis  ao  that  it  can  be  positioned  flat        vertical  axis  so  that  it  i 
against  a  side  wall.  againat  a  side  wall. 


^° 


1  be  positioned  flat 


Latch  bolts  80  alidably  mounted  In  the  aide      1^  L^tch  bolta  80  alidably  mounted  in  the  top  40 

edges  of  the  parlltlon.  edge  of  the  parUlion,   one  at  each  aide. 

These  are  the  levera  86  having  handlea  92.       ^hla  la  the  lever  86  having  a  handle  92     the         1*0 
There  are  two  auch     rods.  "  One  rod  operatea    two  levers  or  "rods"  86  of  the  patent  being 
latch  bolta  80  at  one  side  of  the  partition  and       combined  as  one  (or  operatmg  latch  bolta  at 
the  other  operates  bolta  at  the  other  side.  both  sides  of  the  partition. 

Unka  88  and  levers  84  which  connact  each      i^^ods  88  and  levers  84  which  connect  the  rod      40 
rod  86  to  the  associated  latch  bolU  80.  or  lever  86  to  the  bolts  80. 

The  latch  bolts  are  withdrawn  from  engage-    (iT^ie  upper  bolts  are  withdrawn  from  engage-       .q 
ment  with  the  detent  openlnga   104  in  the  ment  with  the  detent  openlnga   104  In  the  ^ 

bars   100  and  102  which  are  carried  by  and  tracka  32  and  34  which  are  carried  by  and 

fixed  with  respect  to  the  side  walls   18  and  20.    fixed  with  respect  to  the  side  walla  18  and  20. 


^same  aa  fiC-4  except  that  the  accuaed  b«r  ia 
not  channel  shaped.   The  arrangement  em- 
ployed here  is  a  mere  reveraal  of  parts  and 
therefore  an  aqulvmlent  of  tha  coostructloa 
of  the  patent. 

Same  as  BD-2 


Sams  a«  BC-4  2. 0«r+W »*•»»*_    i4  w<^+h 

l^fSame  aa  BD-2 

^^The  rollers  62  and  the  bracket  54  are  posl- 

^  tloned  on  the  outside  of  the  bar.  which  is  a 

reversal  of  parts  and  the  equivalent  of  tha 

patented  construction  In  which  the  roU«ra 

and  bracket  are  inside  the  bar. 

^aSame  a«  BI>-3 
1*0     .. 

!»•      " 
l»0      " 
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APPENDIX  B 

Plaintiff's  For  In 

Exhibits  Description  Identification     Evidence 

1  Certified  File  Wrapper  and 
Contents  of  Wells  et  al  Pat- 
ent No.  2,543,143,  patent  in 
suit 

2  Book  of  Prior  Art  Patents 
Relied  on  by  Plaintiff 

3  Model  of  structure  of  the 
patent  in  suit 

4  Model  of  the  Plaintiff's 
Structure  Charged  to  In- 
fringe     

5  Preco  Drawing  No.  B  17670 
re  Model  BE-2 

6  Preco  DraAving  No.  B  17658 
re  Model  BE-2 

7  Preco  Drawing  No.  B  17190 
re  Model  BC-3 

8  Preco  Drawing  No.  B  176.")n 
re  Model  BC-3 

9  Preco  Drawing  No.  B  17332 
re   Model   BC-4 


10        Preco  Drawing  No.  B  17660 
re  Model  BC-4 


11  Preco  Drawing  No.  B  17656 
re  Model  BD-2 

12  Preco  Drawing  No.  B  17655 
re  Model  BD-2 

13  Photograph  of  Model  BE-2.. 


25 

153 

25 

153 

25 

799 

25 

271 

25 

153 

25 

153 

25 

153 

25 

153 

25 

153 

25 

153 

25 

153 

25 

153 

25 

153 
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Plaintiff's  For 

Exhibits  Description  Identification 

14  Photograph  of  Model  BE-2..  25 

15  Photograph  of  Model  BE-2..  25 

16  Photograph  of  Model  BC-3. .  25 

17  Photograph  of  :\rodel  BC-4. .  25 

18  Photograph  of  Model  BC-4..  25 

19  Photograph  of  :\IodelBD-2..  25 

20  Photograph  of  Model  BD-2. .  25 

21  Drawing  illustrating  pres- 
ence in  prior  art  of  the  first 
element  of  Claim  1  of  the 
patent  in  suit  "In  combina- 
tion with  the  body  of  a  vehi- 
cle having  oppositely  dis- 
posed waUs,  *  *  *  " " 25  1034 

22  Drawing  illustrating  pres- 
ence in  i^rior  art  of  the  sec- 
ond element  of  Claim  1  of 
the  patent  in  suit  "of  means 
for  sub-dividing  said  body 
into  areas  of  pre-selected 
size,  said  means  comprising 
a  row  of  detents  carried  by 

at  least  one  of  said  walls,". .  25  1034 

23  Dra^Wng  illustrating  pres- 
ence in  prior  art  of  the  third 
element  of  Claim  1  of  the 
patent  in  suit:  "oppositely 
disposed  rails  carried  by 
said    walls    above    said    de- 


'5 


25  1034 


24        Drawing    illustrating    pres- 
ense  in  prior  art  of  the  fourth 
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Plaintiff's  For  In 

Exhibits  Description  Identification     Evidence 

element  of  Claim  1  of  the 
patent  in  suit:  "a  bar  dis- 
liosed  between  and  supported 
by  said  rail," 25  1034 

25  Drawing  illustrating  pres- 
ence in  prior  art  of  the  fifth 
element  of  Claim  1  of  the  pat- 
ent in  suit:  "the  ends  of  said 
bar  being  slidably  mounted 
on  said  rails  for  movement 
to  selected  positions  with  re- 
spect    to     the     longitudinal 

length  of  said  rails," 25  1034 

26  Drawing  illustrating  pres- 
ence in  jirior  art  of  the  sixili 
element  of  Claim  1  of  the  pat- 
tent  in  suit :  "said  rails  being 
being  constructed  for  guid- 
ing such  movement, ".......  25  1034 

27  Drawing  illustrating  pres- 
ence in  prior  art  of  the 
seventh  element  of  Claim  1  of 
the  patent  in  suit:  "a  parti- 
tion member," 25  1034 

28  Drawing  illustrating  pres- 
ence in  prior  art  of  the  eighth 
element  of  Claim  1  of  the  pat- 
ent in  suit :  "a  pivotal  connec- 
tion ])etween  said  member 
and  said  bar  for  suspending 
one  from  the  other  and  for 
permitting  said  member  to 
turn  into  positions  trans- 
verse and  parallel  with  re- 
spect to  said  walls  at  desired 

times,"    25  1034 
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Plaintiff's  For  In 

Exhibits  Description  Identification     Evidence 

29  Drawing  illustratino-  pres- 
ence in  ]irior  art  of  tlie  ninth 
element  of  Claim  1  of  the  pat- 
ent in  suit:  "means  slidably 
moimtino;  the  said  pivotal 
connection  on  the  bar  for 
longitudinal  travel  of  said 
connection      and      partition 

member  on  the  bar," 25  1034 

30  Drawing  illustrating  pres- 
ence in  prior  art  of  the  tenth 
element  of  Claim  1  of  the  pat- 
ent in  suit:  "and  means  co- 
operative with  said  detents 
carried  by  said  partition 
member  for  maintaining  said 
partition  member  in  a  posi- 
tion transverse  with  respect 

to  said  walls." 25  1034 

S'l  Composite  reproduction  of 
of  patent  drawing  of  Staiger 
No.  2,437,486  (1948)  and 
Wells  No.  1,646,604  (1927)..  25  1112 

32  Composite    reproduction    of  I 
patent    drawings    of    Deadv 

No.     1,622,574     (1927)     and 

Jones  No.  1,803,760  (1931)..  25  1113 

33  Enlargement  of  Wells  et  al 
patent  drawings,  Patent  No. 

2,543,143  25  153 

35  Plaintiff's  First  Set  of  In- 
terrogatories  dated   October 

25,  1963   25  153 

36  Defendant's  Answers  to 
Plaintiff's       Interrogatories 

dated  December  5,  1963 25  153 
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Plaintiff's  For  In 

Exhibits  Description  Identification     Evidence 

37  Plaintiff's  Second  Sot  of  In- 
terroo:atorios  dated  February 

6,  1964 25  153 

38  Defendant's  Answers  to 
Plaintiff's  Second  Set  of  In- 
terrogatories dated  February 

21,1964 '.  25  153 

39  Defendant's  Answers  to 
Plaintiff's  Third  Set  of  In- 
terrogatories   dated    August 

30,  1965 25  1238 

39A  Defendant's  Supplemental 
Answers  to  Plaintiff's  Third 
Set  of  Interrogatories 1237  1238 

40  Composite  RejDroduction  of 
patent  drawings  of  Staiger 
No.     2,437,486     and     Potter 

No.  226,102  25  1110 

41  BC-3  Parts  List— Drawing  of 

Preco  BC-3  Load  Divider...  25  153 

42- A,  B,  Photographs  of  load  divider 
-C&D     made   by   Preco   about    1941 

embodying  invention  of  Wie- 

den  Patent  No.  2,360,029. ...  25  153 

43-A,  B,  Photographs  of  load  divider 
-C        made   by   Preco   about   1941 
embodying  invention  of  Wie- 
den  Patent  No.  2,360,029. ...  25  153 

44-A  5-page  Stress  Test  of  Preco 
Load  Divider  5FOS12,  dated 
May  26,  1941,  Report  142. .. .  25  21 9 

44-B  5-page  Report  #RL1  Report 
of  L2  Load  Divider  Installa- 
tion by  George  E,  iSolnar. ..  .  25  219 
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Plaintiff's  For  In 

Exhibits  Description  Identification     Evidence 

45-A,  B,  Photograplis  of  Preco  Bunker 
-C        made  in  1946  embodying  in- 
vention   of    Wieden    Patent 
No.  2,474,563  25  153 

46-A  Letter  dated  July  2,  1947 
from  Preco  Incorporated  to 
Acme  Brokerage  Co 25  219 

46-B  Letter  dated  July  26,  1947 
from  Acme  Brokerage  Com- 
pany to  Preco  Incorporated. .  25  219 

47  Page  41,  January  1959 — 
Railway  Locomotives  and 
Cars,  Article  entitled  "Com- 
partmentizer  for  Reefers". .  25  153 

48-A,  B,  Photographs  of  Preco  Load 
-C,  D      Di\ader,    (Photographs   Xos, 
97-75-4,  97-75-3,  97-75-10,  and 
97-75-12)  PFE  July  1959...  25  153 

49-A    3-page    Memo    dated    2-6-58 

from  P.  K.  Beemer 25  219 

49-B  Memorandum  (4  pages) 
dated  April  23,  1958,  Subject 
— Load  Dividers  from  P.  K, 
Beemer  25  21! 

49-C  3-page  Engineering  Note 
1958-4  "Load  Divider— Pre- 
liminary Considerations"  .. .  25  21! 

49-D    3-page   i\Iemo   dated   Julv  2, 

1958  entitled  ''Load  Divider"  25  21 J 

49-F  Letter  dated  :Nray  29,  1959 
Pacific  Fruit  Exjiress  Com- 
pany to  Preco  Incorporated  25  211 
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Plaintiff's  For  In 

Exhibits  Description  Identification     Evidence 

49-G  3-page  Impact  Test  of  PFE 
301210  Equipped  witli  Preco 
Load  Divider,  dated  Julv  30, 
1959,  San  Francisco,  Calif...  2.")  219 

49-H  Letter  dated  July  31,  1959 
Pacific  Fruit  Express  Com- 
pany to  Preco  Incorporated  25  219 

49-1  2-page  letter  dated  July  21, 
1959,  with  attached  photo- 
graphs to  ^Mechanical  Depart- 
ment of  Santa  Fe  from  Preco 
Incorporated   25  219 

50-A    Magarian    et   al   Patent    Xo. 

3,063,388,  issued  Nov.  13, 1962  25  153 

50-B  Magarian  et  al  Patent  No. 
3,208,403,  issued  September 
28,1965 25  153 

51-A    IMoorhead  Patent  No.  3,200,- 

773,  issued  August  17,  1965..  25  153 

51-B     Miller  Patent  No.  3,203,363, 

issued  August  31,  1965 25  153 

51-C  Erickson  et  al  Patent  No. 
3,209,707  issued  October  5, 
1965  25  153 

51-D  Moorhead  et  al  application 
Serial  No.  181,283,  filed 
March  21,  1962  for  Bulkhead  25  153 

52  Loomis  et  al  Patent  No.  3,- 
017,843  issued  Januarv  23, 
1963  ' 25  153 

54-A  Preco  Drawing  B  17385C 
dated  November  13,  1962 
(Preco  Model  BC-3) 25  153 
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Plaintiff's  For 

Exhibits  Description  Identification 

54-B  Pacific  Fruit  Express  Co. 
drawing  4R-5650  dated  Feb- 
ruary 7,  19'62  (Preco  Model 
BC-3)    25 

55-A  Preco  Drawing  B  17349C 
dated  December  8,  li)62 
(Preco  Model  BC-4) 25 

55-B  Santa  Fe  Drawing  SK-B- 
10427  dated  April  2,  1962 
(Preco  Model  BC-4) 25 

55-C  Santa  Fe  Drawing  SK-D- 
10445,  dated  April  16,  1962 
(Preco  Model  BC-4) 25 

56-A  Preco  Drawing  B  1791 6A 
dated  January  10,  1964  (Pre- 
co Model  BD-2) 25 

56-B  Pacific  Car  and  Foundry 
Company  Drawing  dated 
January  28,  1964  (Preco 
Model  BD-2)  25 

57-A  QL  Photograph  41209-10....  188 

57-B     QL  Photograph  41209-8 1S8 

57-C     QL  Photograph  41209-7 188 

57-D    QL  Photograph  41209-6 188 

59  File    Wrapper — Erickson    et 

al  Patent  No.  3,20-9,707 950 

60  Erickson  sketches 1297 


Defendant's 
Exhibit^!  Description 

A        Wolls   Patent   No.   2,.")43,143 

B        Preco  Drawin,i>:  B   17670  ro 
Model  BE-2  .' 

C        Preco  Drawing  B   17658  re 


(-1 


Model  BE-2 


D        Preco  Photograph  re  Model 
BE-2 

E        Preco  Photograph  re  Model 
BE-2  

F        Preco  Pliotograjih  re  Model 
BE-2  

H        Preco   Drawing  B   17190  re 
Model  BC-3 

I        Preco   Drawing  B   17659   re 


Model  BC-3 


rt 


J  Preco  Photograph  re  Model 
BC-3  

L  Preco  Drawing  B  17332  re 
Model  BC-4 

M  Preco  Drawing  B  17660  re 
Model  BC-4 

N  Preco  Photograph  re  Model 
BC-4 

0  Preco  Photograph  re  Model 
BC-4  

Q  Preco  DraAving  B  17656  re 
Model  BD-2 

R  Preco  Drawing  B  17655  re 
Model  BD-2 
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16 

153 

16 
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16 
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16 
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16 
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16 

153 

16 
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Defendant's 
Exhibits  Description 

S  Preco  Photograph  re  jModel 
BD-2  

T  Preco  P]iotograi)h  re  IModel 
BD-2 

Y  Chart  showing  construction 
of  Plaintiff's  equipment  il- 
lustrated in  Exhibits  A-1  to 
A-6  attached  to  Plaintiff's 
First  Set  of  Interrogatories 
—re  Model  BE-2 16  153 

Z  Chart  showing  construction 
of  Plaintiff's  equipment  il- 
lustrated in  Exhibits  Al  to 
A6  attached  to  Plaintiff's 
First  Set  of  Interrogatories 
—re  Model  BE-2 16  153 

AA  Chart  showing  construction 
of  Plaintiff's  equipment  il- 
lustrated in  Exhibits  B-1  to 
B-4  attached  to  Plaintiff's 
First  Set  of  Interrogatories 
—re  Model  BC-3 16  153 


AB  Second  chart  showing  con- 
struction of  Plaintiff's  ec^uip- 
ment  illustrated  in  Exhibits 
B-1  to  B-4  attached  to  Plain- 
tiff's First  Set  of  Interroga- 
tories—re Model  BC-3. .....  16  153 

AC  Chart  showing  construction 
of  Plaintiff's  equipment  il- 
lustrated in  Exhibits  C-1  to 
C-5  attached  to  Plaintiff's 
First  Set  of  Interrogatories 
—re  Model  BC-4 16  153 
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Defendant's  For  In 

Exhibits  Description  Identification     Evidence 

AD  Second  chart  showing  con- 
struction of  Plaintiff's  equip- 
ment illustrated  in  Exhibits 
C-1  to  C-5  attached  to  Plain- 
tiff's First  iSet  of  Interroga- 
tories—re Model  BC-4 16  153 

Charts  Showing  construc- 
tion of  Plaintiff's  eciuipment 
illustrated  in  Exhibits  D-1  to 
D-5  attached  to  Plaintiff's 
First  Set  of  Interrogatories 
re  Model  BD-2 16  15 


Q 


AF  Second  chart  showing  con- 
struction of  Plaintiff's  equip- 
ment illustrated  in  Exhibits 
D-1  to  D-5  attached  to  Plain- 
tiff's First  Set  of  Interroga- 
tories—re Model  BD-2 16  153 

ACt  Literature  illustrating  De- 
fend's  commercial  bulkhead 
equipment  employing  the  in- 
vention of  the  patent  in  suit  16  157 

A  J        Detailed  DFB  OAvnership  List 

as  of  June  30, 1965 16  162 

AK  Unarco  Settlement  Agree- 
ment     16  897 

AL  Judgment  in  Evans  Products 
Company  v.  Unarco  Indus- 
tries, Inc.,  Civil  Action  65 
C-592  W  827 

A]\r  Judgment  in  Unarco  Indus- 
tries, Inc.  V.  Evans  Products 
Companv,  Civil  Action  62 
C-1659  .■ 16  900 
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Defendant's  For  In 

Exhibits  Description  Identification     Evidence 

AN-1  to  Pliotographs  of  SP  697999— 
AN-6    Load  Dividor  Installation.  . .  16 

AO-1  to  Plioto^n-aphs  of  SP  692967— 
AO-3     DFB  Installation   16 

AQ  Selected  Answers  of  Plaintiff 
to  Defendant's  Interroga- 
tories and  Request  for  Ad- 
missions     16 

AR  Stipulation  re  Defendant's 
Charts  DX  Y,  Z,  AA,  AB, 
AC,  AD,  AE-1,  AE-2  and  AF  16 

AS-1  PCF  Drawing  SK  1-28-64. .  16 

AS-2  Preeo  Drawing  B-17916  A..  16 

AS-3  Preco  Drawing  B-17385  C.  16 

AS-4        PFE  Drawing  4R-5650 16 

AS-5  Sketch  dated  Dec.  3,  1962. .  16 

AS-6        Santa    Fe    Drawing    SK-B- 

10427  16 

AS-7        Santa    Fe    Drawing    SK-D- 

10445  16 

AS-8        Preco  Drawing  B-17349C...  16 

AT  Collection  of  prior  patents 
covering  bulkheads  for  rail- 
road cars  16 

AU-1        PCF  Car  Construction  Draw- 
ing 6557-3 16 

AU-2        PCF  Car  Construction  Draw- 
ing R  197-45 16 

AU-3        PCF  Car  Construction  DraAv- 

ing  R   198-17 16 
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Defendant's  For  In 

Exhibits  Description  Identification     Evidence 


AV        PCF  Drawing  6557-9 507  559 

AW        Car  Builders  Cyclopedia. . . .         673  673 

AX        J.A.B.  Sketch  re  Wells'  struc- 
ture            854  854 

Sketch  of  Preco  bar  end  con- 
struction           902  903 

Infringement  Chai't  of  Claim 

1  of  Wells  et  al  Patent  No. 
2,543,143 1243  1244 

Infringement  Chart  of  Claim 

2  of  Wells  et  al  Patent  No. 
2,543,143  1243  1244 

Infringement  Chart  of  Claim 

3  of  Wells  et  al  Patent  No. 
2,543,143 1243  1244 
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No.  20,868 
IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Evans  Products  Company, 

Appellant, 
vs. 

Preco  Incorporated, 

Appellee. 


APPELLEE'S  BRIEF. 


Jurisdiction. 

Appellant  Evans  Products  Company  (defendant  and 
counter-claimant  in  the  Trial  Court),  owner  of  the  pat- 
ent in  suit,  appealed  from  a  Final  Judgment  of 
invalidity  and  non-infringement  entered  January  11, 
1966  [R.  404],^  which  is  supported  by  Findings  of 
Fact  and  Conclusions  of  Law  [R.  386],  both  of  which 
are  based  on  the  Trial  Court's  oral  Opinion  of  Novem- 
ber 19,  1965  [Tr.  1382]. 

The  Trial  Court  found  the  Wells,  et  al.  patent  in 
suit  No.  2,543,143,  Exhibit  A,^  and  each  of  its  three 


^The  Transcript  of  Record  filed  with  the  Clerk  on  this  Appeal 
is  in  three  volumes.  The  Clerk's  Record  bears  page  markings  1 
through  415.  Reference  to  this  Record  appear  as  R.  followed  by 
the  appropriate  page  number  as  [R.  1].  The  fourteen  volumes 
of  Reporter's  Transcript  will  appear  herein  as  TR  followed  by 
the  appropriate  page  number  as   [Tr.   1]. 

^The  patent  in  suit  is  Wells,  et  al.  No.  2,543,143  and  will  be 
referred  to  herein  either  as  the  Wells  patent  or  as  the  patent 
in  suit. 


claims,  invalid  and  also  non-infringed  by  Appellee  Preco 
Incorporated 's'"*  (plaintiffs-counterdefendant  in  the  Trial 
Court)  accused  load  dividers. 

This  action  was  brought  for  Declaratory  Judgment 
in  a  controversy  arising  under  the  Patent  Laws  of  the 
United  States.  Evans  counterclaimed  for  patent  in- 
fringement. Jurisdiction  of  the  District  Court  is  founded 
on  Sections  1338(a)  and  2201  of  Title  28  United  States 
Code.  The  pleadings  showing  the  existence  of  the  juris- 
diction are  the  Complaint  for  Declaratory  Relief  in 
Connection  with  United  States  Letters  Patent  No. 
2,543.143  [R.  2].  Defendant's  Answer  to  Complaint 
and  Defendant's  Counterclaim  [R.  7].  Plaintiff's  Reply 
to  Counterclaimant's  Counterclaim  [R.  12],  and  De- 
fendant's Answer,  and  Amended  and  Supplemental 
Counterclaim  [R.  23]. 

Defendant's  Notice  of  Appeal  [R.  406]  was  filed 
February  9.  1966,  within  the  time  specified  by  Rule 
73(a)  of  the  Federal  Rules  of  Civil  Procedure.  This 
Court  has  jurisdiction  under  Section  1291  of  Title  28 
United  States  Code. 

Statement  of  the  Case. 

The  Trial  in  this  cause  lasted  twelve  days,  each  party 
presenting  testimonial  evidence  and  exhibits  on  its  be- 
half. The  Trial  Court  visited  a  freight  yard  on  No- 
vember 2,  1965,  and  saw  actual  full-sized  load  dividers 
mounted  in  freight  cars.  These  load  dividers,  Evans' 
Model  DF-B  and  Preco's  Models  BD-6  and  BC-3  were 
operated  and  demonstrated  for  the  Trial  Court  [Tr. 
103-151].     Fact  and  expert  witnesses  for  both  parties 


^Throughout  the  Brief  Appellant  will  be  referred  to  as  "Evans" 
and  Appellee  will  be  referred  to  as  "Preco". 
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testified  fully.  Many  prior  art  patents,  drawings, 
photographs  and  other  exhibits  were  introduced  into 
evidence.  Exhibit  3,  a  model  of  the  structure  of  the 
patent  in  suit  and  Exhibit  4,  a  model  of  Preco's  Model 
BD-2  Load  Divider  were  extensively  used  at  the  trial. 
The  Trial  Court  resolved  the  conflicts  in  evidence  and 
resolved  them  favorably  to  Preco.  At  the  conclusion 
of  oral  arguments  the  Trial  Court  rendered  its  oral 
Opinion  from  the  Bench  [Tr.  1382]. 

Following  its  Opinion  the  Trial  Court  required  both 
parties  to  submit  proposed  findings  of  fact  and  con- 
clusions of  law ;  and  the  Court  considered  both.  A  hear- 
ing was  had  to  discuss  the  proposed  findings  of  fact 
and  conclusions  of  law  on  December  27,  1965,  and 
after  a  full  discussion,  Preco's  proposed  findings  of  fact 
and  conclusions  of  law  were  accepted  with  minor  changes 
and  Evans'  proposed  findings  of  fact  and  conclusions 
of  law  were  rejected.  The  Findings  of  Fact  and  Con- 
clusions of  Law  of  the  Trial  Court  appear  in  the  Record 
at  386  through  399.  At  the  conclusion  of  the  discus- 
sion of  the  Findings  of  Fact  and  Conclusions  of  Law 
the  Trial  Court  stated  to  Evans'  counsel : 

"*  *  *  And  if  they  are  all  right  when  I  get  them 
back,  I  will  go  ahead  and  sign  them,  unless  de- 
fendant particularly  wants  a  chance  to  object  again. 
"MR.  SMOOT:  No,  your  Honor,  we  would 
have  no  objection."  [Tr.  Dec.  27,  1965,  p.  48]. 

Evans'  Brief,  on  page  4  states:  "On  the  issue  of  in- 
fringement, there  is  no  issue  of  fact.  *  *  *",  and  on 
page  5,  states:  "On  the  issue  of  validity  the  evidence 
adduced  does  not  present  any  disputed  fact  question. 
*  *  *".  If  this  is  true  then  Evans  must  now  accept 
the  Trial  Court's  Findings  of  Fact ;  and  Evans  must  not 


assert  that  the  Trial  Court  was  manifestly  wrong  or 
clearly  erroneous  in  any  of  its  Findings  of  Fact.  Yet, 
in  Evans'  Brief,  page  3,  it  is  charged  that  the  Court 
disregarded  undisputed  evidence  and  made  "*  *  *  the 
further  irrelevant  holding  that  the  construction  shown 
in  the  Wells  patent  had  not  been  commercialized. 
(FindingNo.  27,  R.  394.)". 

Evans  has  made,  throughout  its  Brief,  certain  other 
allegations  of  error  in  Findings  of  Fact,  but  has  not,  it 
is  submitted,  carried  its  burden  of  establishing  that  the 
Findings  of  Fact  are  not  supported  by  the  evidence. 
Evans  would  like  to  have  this  Court  believe  that  all 
questions  before  the  Court  are  questions  of  law,  and, 
therefore,  freely  re-assessable  and  decidable  by  this 
Court,  irrespective  of  the  Findings  of  Fact  of  the  Trial 
Court.  This,  however,  is  not  the  case  as  we  will  show 
in  this  Brief. 

Question  Involved  and  the  Burden  of  Proof. 

The  basic  question  in  this  appeal  is  whether  the  Find- 
ings of  Fact  with  respect  to  invalidity  and  non-infringe- 
ment are  supported  by  substantial  evidence. 

Evans  has  not  attempted  to  show  and  has  not 
shown  that  there  is  no  substantial  evidence  to  support 
the  Trial  Court's  Findings  of  Fact  with  respect  to 
either  invalidity  or  non-infringement,  and,  therefore, 
Evans  has  not  sustained  its  burden.  As  stated  in 
Canadian  Ingersoll-Rand  Co.  v.  Peterson  Products 
(C.A.  9,  1965),  350  F.  2d  18,  21,  22: 

"*  *  *  Iji  order  to  obtain  a  reversal,  appellants 
must  convince  us  that  the  trial  court  erred  as  to 
each  and  every  ground  relied  upon  by  that  court  in 
holding  the  patents  invalid  and,  in  addition,  that 
the  trial  court  erred  in  holding  that  the  patents 
have  not  been  infringed." 
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See  also   Continental   Connector   Corp.   v.   Houston 
Fearless  Corp.   (C.A.  9,   1965),  350  F.  2d   183,   186. 

This  Court  in  Canadian  Ingersoll-Rajid  Co.  v.  Peter- 
son Products,  supra,  at  pages  25  and  26  held : 

"Appellants  argue  that  findings  of  fact  relating 
to  the  question  of  obviousness  are  clearly  erroneous 
in  that  they  are  not  supported  by  substantial  evi- 
dence. 

'Tn  support  of  these  findings  there  was  some 
opinion  testimony,  primarily  that  of  Dirks  Foster, 
a  patent  attorney.  Appellants  think  his  testimony 
should  not  have  been  accorded  much  weight,  but 
this  was  for  the  trial  court  to  determine.  The 
main  support  for  these  findings,  however,  comes 
from  all  of  the  evidence,  testimony  and  exhibits 
bearing  upon  the  state  of  the  art  prior  to  Ander- 
son, and  what  he  contributed  to  that  art.  As  to 
some  of  the  facts,  the  evidence  is  in  conflict.  But 
most  of  the  evidence  that  is  in  conflict  is  sus- 
ceptible of  varying  interpretations  and  evaluations 
and  gives  rise  to  a  choice  of  inferences,  all  of  which 
could  reasonably  appeal  differently  to  one  fact 
finder  than  to  another. 

"Absent  some  plain  signal  that  the  trial  court 
has  gone  far  amiss,  this  court  rarely  finds  reason 
for  overturning  findings  so  dependent  upon  such  a 
process  of  appraisal.  We  perceive  no  such  signal 
here.  *  *  * 

:);         H«         *         *         :(: 

"It  is  therefore  our  view  that  the  findings  of 
fact  relevant  to  the  section  103  question  are  not 
clearly  erroneous.  We  are  also  of  the  opinion  that, 
given  these  facts,  the  trial  court  correctly  applied 
the  statutory  proscription  against  the  patenting  of 
that  which  is  obvious,  as  stated  in  that  section." 


The  "Statement  of  the  Case"  in  Evans'  Brief  (pp.  2- 
19)  is  controverted.  It  is  replete  with  erroneous  state- 
ments, even  in  Section  "E",  p.  10  et  seq.  in  which  the 
footnote  states:  "The  facts  set  forth  in  this  section 
are  undisputed,  except  *  *  *". 

Summary  of  Argument. 

In  this  Brief  we  will  argue  the  more  salient  grounds 
of  invalidity  and  non-infringement. 

The  three  claims  of  the  patent  in  suit  are  invalid  be- 
cause each  of  their  elements,  the  functions  of  each  ele- 
ment, and  the  coaction  of  each  element  are  old  and  well 
known  in  the  art.  No  invention  is  involved  in  bringing 
together  these  elements  (Eagle,  et  al.  v.  P.  &  C.  Hand 
Forged  Tool  Co.  (C.A.  9,  1935),  74  F.  2d  918). 

Wells  used  elements  and  functions  and  coactions 
which  comprise  a  part  of  the  existing  fund  of  public 
knowledge  and  produced  results  which  would  be  ex- 
pected by  one  skilled  in  the  art,  and  provided  an  assembly 
of  elements  which  does  not  provide  any  unusual  or  un- 
expected results. 

What  Wells  did  was  obvious  as  a  whole  to  a  person 
having  ordinary  skill  in  the  load  divider  art;  and  the 
claims  are  invaHd  under  35  U.S.C.  §103.  (See  Graham, 
et  al.  V.  John  Deere  Company  of  Kansas  City,  et  al.  and 
associated  cases,  383  U.S.  1,  15  L.Ed.  2d  545,  and 
Continental  Connector  Corp.  v.  Houston  Fearless  Corp. 
(C.A.  9,  1965),  350  F.  2d  183). 

The  elements  defined  by  the  claims  are  an  aggregation 
o-f  old  elements  and  are  unpatentable  under  Lincoln 
Engineering  Co.  v.  Stezvart -Warner  Corp.,  303  U.S. 
545,  and  numerous  Ninth  Circuit  cases  cited  in  this 
Brief. 
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The  claims  are  furthermore  invalid  because  Wells  did 
not  meet  the  standard  of  invention  as  required  by  the 
Supreme  Court  in  the  Great  Atlantic  &  Pacific  Tea  Co. 
V.  Supermarket  340  U.S.  147.  and  the  Graham,  et  al.  v. 
John  Deere,  et  al.  case  supra. 

Evans  admitted  that  the  structure  shown  in  the 
Wells  patent  in  suit  was  never  manufactured,  used  or 
sold,  and  that  its  design  was  unsuited  for  railroad  use. 

Preco  will  point  out  in  detail  the  admissions  against 
interest  made  by  Evans  in  its  prosecution  of  the  Erick- 
son,  Moorhead,  et  al.  application.  Exhibit  59,  owned 
by  Evans.  In  the  Patent  Office  proceedings  Evans  em- 
phasized the  substantial  and  important  differences  be- 
tween its  load  divider  and  the  Wells  device,  and  virtu- 
ally admitted  invalidity  and  non-infringement.  Evans' 
witness  Moorhead,  its  Director  of  Engineering  and  Pat- 
ents, also  made  significant  admissions  against  interest 
which  are  fatal  to  Evans'  position. 

There  are  real  differences  between  the  patented  de- 
vice and  the  Preco  load  dividers.  In  fact,  the  Preco 
"load  dividers  are  so  different  from  the  Wells  device 
that  it  is  like  comparing  apples  and  oranges". 

The  claims  do  not  read  on  the  Preco  accused  struc- 
tures because  many  elements  of  each  of  the  three  claims 
are  absent.  Preco  uses  different  elements,  a  different 
combination  of  elements,  and  the  coaction  between  the 
elements  are  different. 

Preco's  load  dividers  have  a  different  mode  of  opera- 
tion and,  therefore,  there  can  be  no  infringement  ir- 
respective of  the  language  of  the  claims  (Grant  v.  Koppl 
(C.A.  9),99F.  2dl06). 


Three  of  the  important  differences  which  estabUsh 
non-infringement  are : 

(a)  the  incorporation  in  the  accused  devices  of  a 
rotating  squaring  bar  having  sprockets  on  the  opposite 
ends  thereof; 

(b)  rails  having  openings  engageable  by  the  sproc- 
kets and  mounted  on  the  ceiHng  rather  than  the  wall 
structure  and  of  different  shape  than  the  C-shaped  rails 
of  the  patent  in  suit ;  and 

(c)  locking  devices  which  operate  in  an  entirely 
different  manner,  particularly,  in  that  the  detents  in 
Preco's  devices  are  in  the  rails  rather  than  in  the  side 
walls,  and  in  that  the  bottom  bolts,  when  the  load  divider 
is  in  locked  position,  give  a  lifting  action  to  the  bulkhead 
and  suspension  system  to  make  sure  that  the  bouncing 
weight  of  the  bulkhead  is  not  carried  by  the  suspension 
system. 

There  is  a  file  wrapper  estoppel  which  prevents  in- 
fringement of  claim  1. 

Evans'  Specification  of  Errors. 

Evans,  on  pages  20  and  21  of  its  Brief,  specifies 
eight  errors  of  the  Trial  Court,  all  of  which  have  their 
basis  in  alleged  errors  of  fact  of  the  Trial  Court  and 
not  errors  of  law: 

"(a)  The  Court  erred  in  restricting  the  Wells 
patent  to  the  illustrated  embodiment  of  the  inven- 
tion and  in  giving  the  claim  language  an  artifi- 
cially restricted  interpretation  to  support  a  holding 
of  non-infringement."  (Br.  p.  20). 

"(b)  The  Court,  when  comparing  the  language 
of  the  Wells  patent  claims  with  the  accused  con- 
structions, erred  in  applying  to  the  timing  shaft 
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of  certain  of  the  accused  constructions  the  claim 
language  calling  for  a  transverse  'bar'  and  using 
that  misapplication  of  the  claim  to  support  a  hold- 
ing of  non-infringement,  when,  in  fact,  the  ac- 
cused constructions  incorporated  another  element 
which  had  the  structural  and  functional  charac- 
teristics of  the  'bar'  specified  in  the  claims."  (Br. 
p.  20). 

"(c)  The  Court  erred  in  concluding  that  the  ac- 
cused structures  avoided  infringement  because 
they  incorporated  features  in  addition  to  the  com- 
bination of  elements  claimed  by  Wells  when  those 
added  features  did  not  change  or  impair  the  func- 
tion and  co-action  of  the  claimed  elements."  (Br.  p. 
20). 

Asserted  errors  (a),  (b)  and  (c)  are  directed  to  the 
Findings  of  non-infringement,  Findings  of  Fact  28,  29, 
30,  32,  33,  35,  37,  39,  40  and  41  [R.  394-398]. 

Infringement  and  Equivalency 
Are  Questions  of  Fact. 

In  those  instances  in  which  there  is  a  dispute  as  to 
the  construction  of  the  device  of  the  patent  in  suit  and 
the  construction  of  the  accused  devices,  infringement  is 
clearly  a  question  of  fact.  Factual  findings  are  not  to 
be  disturbed  unless  clearly  erroneous. 

Stils  V.  United  States,  269  U.S.  144,  147; 

Moist  Cold  Refrigerator  Co.  v.  Lou  Johnson  Co. 

(C.A.  9,  1957),  249  F.  2d  246,  255 ; 
Del  Francia  v.  Stanthony  Corf>oration   (C.A.  9, 
1960),  278  F.  2d  743,  748  (note  5). 

"A  finding  of  equivalence  is  a  determination  of 
fact.     Proof  can  be  made  in  any  form:     through 
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testimony  of  experts  or  others  versed  in  the  tech- 
nology ;  by  documents,  including  texts  and  treatises ; 
and,  of  course,  by  the  disclosures  of  the  prior  art. 
Like  any  other  issue  of  fact,  final  determination  re- 
quires a  balancing  of  credibility,  persuasiveness  and 
weight  of  evidence.  It  is  to  be  decided  by  the  trial 
court  and  that  court's  decision,  under  general 
principles  of  appellate  review,  should  not  be  dis- 
turbed unless  clearly  erroneous.  *  *  *" 

Graver  Mfg.  Co.  v.  Linde  Co.,  339  U.S.  605, 
609,  610. 

In  Moon  v.  Cabot  Shops,  Inc.,  270  F.  2d  539,  545, 
this  Court  held  that : 

"The  factual  finding  of  the  trial  court  that  the 
accused  devices  are  not  equivalent  to  the  patent 
claims,  as  so  construed,  is  not  to  be  disturbed 
unless  clearly  erroneous.  Graver  Tank  &  Mfg.  Co. 
V.  Linde  Air  Products  Co.,  339  U.S.  605,  610,  70 
S.Ct.  584,  94  L.Ed.  1097.  We  find  no  clear  error 
in  the  making  of  this  finding." 

A  comparison  of  the  testimony  of  witnesses  Nicker- 
son  and  Moor  head,  witnesses  who  testified  on  behalf  of 
Evans,  with  the  testimony  of  witnesses  Beemer,  Ches- 
nut,  McCormick,  Jr.  and  Erickson,  witnesses  who  testi- 
fied on  behalf  of  Preco,  clearly  shows  the  many  dis- 
putes as  to  the  construction  and  operation  of  the  pat- 
ented device  and  the  construction  and  operation  of  the 
accused  Preco  load  dividers. 

The  dispute  in  that  regard  is  also  clearly  apparent 
from  Exhibits  AZ-1,  AZ-2  and  AZ-3,  the  claim  charts. 
Nickerson,  the  expert  witness  called  by  Evans,  testified 
that  all  of  the  accused  devices  infringed  each  of  the 
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claims  of  the  patent  in  suit  and  applied  the  claims  to 
the  accused  devices  as  typed  on  said  charts. 

Chesnut,  the  expert  witness  called  by  Preco,  disputed 
Nickerson's  testimony  in  many  important  respects.  In 
those  instances  in  which  Chesnut  found  that  an  ele- 
ment of  a  claim  was  not  present  in  the  accused  device 
he  put  the  identifying  "No"  on  the  charts. 

The  Trial  Court  resolved  any  conflicts  in  favor  of 
Preco. 

Asserted  error  (d)  reads  as  follows: 

"(d)  The  Court  erred  in  concluding  that  the  file 
wrapper  of  a  subsequent  patent  obtained  by  Evans 
covering  improvements  over  the  Wells  construction 
that  are  incorporated  in  some  of  Evans'  commercial 
constructions  contained  admissions  by  Evans  sup- 
porting Preco's  contentions  regarding  differences 
between  the  accused  load  dividers  and  the  struc- 
ture of  the  patent  in  suit."  (Br.  pp.  20-21). 

The  file  wrapper  contents  of  the  Erickson,  et  al.  patent 
owned  by  Evans  [Ex.  59]  contains  statements  showing 
that  Evans,  when  it  was  attempting  to  obtain  a  patent 
on  its  commercialized  structure,  carefully  pointed  out  the 
very  defects  and  differences  on  which  Preco  presented 
evidence  and  on  which  the  Trial  Court  made  findings  in 
Preco's  favor. 

Also,  Evans'  witness  Moorhead  made  the  same  admis- 
sions in  open  Court.  (See  Section  entitled  "The  Admis- 
sions Against  Interest  in  the  File  Wrapper  of  the  Erick- 
son. Moorhead,  et  al.  Application,  Exhibit  59,  and  the 
Admissions  of  Evans'  Witness  Moorhead"). 

There  was  a  sharp  conflict  as  to  the  significance  of 
these  admissions,  but  nevertheless,  they  are  questions 
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of  fact  for  the  Trial  Court's  determination,  not  ques- 
tions of  law. 

The  Court  resolved  these  differences  in  favor  of 
Preco,  and  in  its  opinion  found : 

"*  *  *  And  continuously  in  the  patent — in  the  Pat- 
ent Office  proceedings — Evans  has  emphasized 
the  substance  and  important  differences  between 
the  device  it  is  making  and  the  Wells  device."  [Tr. 
1387]. 

Asserted  error  (e)  reads  as  follows: 

"(e)  The  Court  erred  in  failing  to  hold  that  the 
Wells  invention  filled  a  long-felt  need  and  achieved 
substantial  commercial  success."  (Br.  p.  21). 

The  question  of  whether  or  not  Wells  satisfied  a  long- 
felt  need  and  achieved  substantial  commercial  success 
is  clearly  a  question  of  fact  to  be  determined  by  the 
Trial  Court.  There  was  a  substantial  dispute  in  the  evi- 
dence in  that  respect  which  the  Trial  Court  resolved  in 
Preco's  favor. 

Asserted  error  (f)  reads  as  follows: 

"(f)  The  Court  erred  in  concluding  that  because 
elements  like  those  specified  in  the  claims  of  the 
Wells  patent  were  found  separately  in  the  prior  art 
where  each  functioned  alone  as  it  did  in  the  Wells 
combination,  that  the  combination  claimed  was  an 
unpatentable  aggregation  of  old  elements,  when  in 
fact,  they  co-act  to  produce  a  useful  result  not 
hitherto  achieved  in  the  prior  art."  (Br.  p.  21). 

Whether  or  not  the  elements  used  in  a  combination 
are  new  or  old  is  a  question  of  fact  to  be  determined 
by  the  Trial  Court.     Whether  or  not  the  elements  have 
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any  different  mode  of  operation  or  function  is  likewise 
determined  by  comparing  the  elements  of  the  prior  art 
with  the  elements  of  the  patent  in  suit.  Whether  or 
not  there  is  any  new  coaction  is  likewise  a  factual  de- 
termination to  be  made  by  comparison.  The  question 
of  whether  the  elements  in  the  Wells  aggregation  of 
parts  "co-act  to  produce  a  useful  result  not  hitherto 
achieved  in  the  prior  art,"  is  a  question  of  fact  to  be 
determined  factually  by  looking  at  the  coaction  between 
the  prior  art  and  the  alleged  combination  of  the  patent 
in  suit.  Of  course,  since  Graham,  et  al.  v.  John  Deere, 
et  al.  the  question  of  whether  or  not  "a.  new  or  useful 
result"  is  achieved  has  nothing  whatsoever  to  do  with 
the  question  of  invention  under  the  obviousness  Rule 
of  35  U.S.C.  §103." 

Asserted  error  (g)  reads  as  follows: 

"(g)  The  Court  erred  in  concluding  that  it  would 
have  been  obvious  at  the  time  the  Wells  invention 
was  made  to  conceive  the  combination  of  elements 
claimed  in  the  patent."  (Br.  p.  21). 

As  stated  in  detail  in  Graham,  et  al.  v.  John  Deere, 
supra,  the  determination  of  obviousness  requires  three 
factual  inquiries  as  we  will  discuss  in  detail  under  the 
Section  entitled ;  "The  Findings  of  Invalidity  are  correct 
and  are  supported  by  the  evidence". 

The  first  factual  determination  is  scope  and  con- 
tent of  the  prior  art.  Secondly,  the  differences  be- 
tween the  claims  of  the  patent  in  suit  and  the  prior  art ; 
and,  third,  factual  inquiry  is  the  level  of  ordinary  skill 


^Graham,  et  al.  v.  John  Deere  Company  of  Kansas  City,  et  al.; 
Calmar,  Inc.  v.  Cook  Chemical  Company:  Colgate-Palmolive  Com- 
pany V.  Cook  Chemical  Company.  383  U.S.  1,  15  L.Ed.  2d  545. 
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in  the  art  to  which  the  invention  pertains.  This  level 
of  ordinary  skill  is  a  factual  determination  which  is 
made  by  looking  at  all  of  the  patents  as  well  as  every- 
thing else  which  has  been  done  in  the  art  so  as  to  de- 
termine what  it  is  that  constitutes  the  vast  fund  of 
human  knowledge  which  anybody  and  everybody  is  en- 
titled to  use.  The  only  legal  part  on  the  question  on 
obviousness  for  the  Court  to  determine  is  whether  the 
differences  amount  to  invention.  In  this  case  there  is 
nothing  for  this  court  to  decide  in  that  respect  because 
everything  that  the  patent  in  suit  did  was  common 
knowledge  in  the  art  and,  therefore,  there  are  no  "differ- 
ences" which  must  be  or  can  be  considered. 

In  any  event,  all  of  Evans'  asserted  errors  in  the  case, 
including  the  Findings  of  Fact  relevant  to  the  35 
U.S.C.A.,  Section  103  question,  are  questions  to  which 
the  "clearly  erroneous  rule"  is  clearly  applicable. 

In  Canadian  Ingcr soil-Rand  Co.  v.  Peterson  Prod- 
ucts (C.A.  9,  1965),  350  F.  2d  18.  25,  26,  this  Court 
held  the  clearly  erroneous  rule  applicable  to  findings  of 
fact  relevant  to  the  Section  103  question. 

In  this  case,  of  course,  the  Court  has  resolved  the 
conflicts  in  the  evidence  in  favor  of  Preco. 

Asserted  error  (h)  reads  a  follows: 

"(h)  The  Court  erred  in  failing  to  hold  that 
the  Wells  patent  is  valid  and  is  infringed  by  each 
of  the  accused  constructions."  (Br.  p.  21). 

This  is  a  general  catch-all  assertion  and  deserves  no 
special  attention. 

As  previously  stated,  this  Court,  in  Canadian  Inger- 
soll-Rand  Co.  v.  Peterson  Products  (C.A.  9,  1965), 
350  F.  2d  18,  at  page  25,  held  that  evidence  such  as  in 
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this  case  "*  *  *  is  susceptible  of  varying  interpreta- 
tions and  evaluations  and  gives  rise  to  a  choice  of  in- 
ferences, all  of  which  could  reasonably  appeal  dif- 
ferently to  one  fact  finder  than  to  another." 

The  Wells  Patent  in  Suit  No.  2,543,143. 

The  patent  in  suit,  Exhibit  A,  discloses  a  "truck  par- 
tition" which  is  movable  into  various  positions  longi- 
tudinally of  the  truck  body  and  which  may  be  swung  out 
of  the  way  when  not  in  use.  Movable  partitions  of  this 
general  type  are  old  in  the  art.  The  truck  partition  dis- 
closed in  the  patent  in  suit  is  used  in  connection  with  a 
truck  body  (see  patent  Figs.  1  and  3),  having  a  bottom 
12  and  vertical  side  walls  18  and  20  having  C-shaped 
longitudinal  tracks  32  and  34  carried  by  the  side  walls. 
Extending  transversely  between  these  tracks  is  a  non- 
rotatable  C-shaped  cross-bar  42  having  brackets  46  se- 
cured to  it  which  slide  in  and  are  guided  by  the  tracks 
32  and  34.  Rollers  48  and  50  are  supported  by  each 
bracket  to  reduce  friction.  The  cross-bar  or  track 
docs  not  rotate  when  moved  along  the  rails,  but  as  de- 
fined in  claim  1  of  the  patent,  the  bar  is  slidahly 
mounted  on  the  rails  for  movement  to  selected  posi- 
tions along  the  rails.  A  partition  40  is  supported  from 
the  cross-bar  42  by  a  bracket  54,  having  rollers  60  and 
61  which  engage  within  the  C-shaped  cross-bar  42, 
and  which  has  a  swivel  or  pivot  part  56,  64  and  66, 
which  permits  the  partition  40  to  be  pivotally  moved 
around  the  vertical  axis  of  the  pivot  and  to  be  side- 
wardly  moved  along  the  cross-bar  42  to  position  the  par- 
tition near  the  side  walls  18  and  20. 

The  partition  is  locked  in  transverse  position  by  a  lock- 
ing mechanism  which  includes  openings   104  (referred 
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to  in  the  patent  as  detents)  formed  in  upper  and  lower 
longitudinal  bars  100  and  102  secured  to  the  side  walls 
18  and  20.  The  opposite  vertical  edges  of  the  partition 
are  provided  with  latches  80  resiliently  held  in  extended 
position.  When  the  gate  is  swung  into  a  transverse 
position  the  latches  80  are  retracted  by  moving  the 
handle  92,  and  when  released  will  enter  vertically  aligned 
pairs  of  openings  104,  thus  holding  the  gate  or  partition 
in  transverse  position.  There  is  no  locking  action  with 
the  truck  body  bottom  12  nor  with  any  top  structure 
since  the  Wells  patent  does  not  contemplate  a  top 
structure  [see  Findings  of  Fact  10  and  11,  R.  388-389]. 
Also,  there  is  no  locking  of  the  gate  in  its  "stored" 
position. 

The  Structure  of  the  Wells  Patent  in  Suit  Has 
Never  Been  Produced  and  Is  Not  Suitable  for 
Use  in  a  Freight  Car. 

The   Court,   in  its   oral   Opinion    [Tr.    1387,    1388] 
held: 

"Now,  a  word  or  two  about  certain  other  issues. 
It  is  my  view  that  the  device  disclosed  by  the  Wells 
patent  has  never  been  produced  for  commercial 
use.  It  is  my  view  also  that  Evans  manufactured 
its  device  before  it  became  aware  of  the  Wells 
patent.  *  *  * 

"I  might  say  to  you  that  because  of  the  locking 
device  as  shown  in  Wells,  and  its  failure  to  anchor 
this  bulkhead  at  the  corners  and  to  lift  some  of  the 
weight  off  the  center  suspension  point,  the  Wells 
device  would  not,  in  my  view,  be  suitable  for  use 
in  a  freight  car  for  restraining  the  heavy  loads 
encountered  therein  as  it  is  disclosed  and  taught  in 
the  patent." 
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The  Trial  Court  strong-ly  rejected  Evans'  contention 
that  its  commercial  structures  embodied  the  Wells 
patent  in  suit  and  constituted  commercial  use  of  that 
patent. 

In  the  Findings  of  Fact  the  Trial  Court  found  that 
the  Wells  patent  in  suit  "*  *  *  has  never  been  produced 
for  commercial  use."  [Finding  27.  R.  394].  The  Trial 
Court  also  found  "The  side  wall  locking  arrangement 
of  the  Wells,  et  al.  patent  in  suit  consisting  of  the 
horizontally  sliding  bolts  and  detents  in  the  wall  of 
the  vehicle  would  be  completely  inadequate  in  a  freight 
car  environment  when  used  with  a  bulkhead  of  the 
size  and  weight  necessary  for  the  freight  car  environ- 
ment." [Finding  26,  R.  394]. 

Furthermore,  Evans,  in  connection  with  the  prose- 
cution of  its  Erickson,  ct  al.  Patent  No.  3,209,707,  Ex- 
hibit 59,  admitted  the  gross  inadequacies  of  the  patent 
in  suit  as  will  be  shown  later  in  the  Section  entitled 
"The  Admissions  Against  Interest  in  the  File  Wrapper 
of  the  Erickson,  Moorhead,  et  al.  Application,  Exhibit 
59,  and  the  Admissions  of  Evans'  Witness  Moorhead". 

The  facts  speak  plainer  than  any  argument.  The 
Wells  application  was  filed  in  June  of  1947.  It  issued 
in  February  of  1951.  It  was  acquired  by  Evans  on 
July  1,  1959  [R.  157]  ;  and,  notwithstanding  Evans' 
contention  of  a  great  public  need,  there  is  not  one  iota 
of  evidence  that  the  Wells  structure  was  ever  built  or 
commercially  used.  The  evidence  produced  in  this  case 
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shows   it   would   have   been  unsatisfactory    for   use   in 
freight  cars. 

In  answer  to  Interrogatory  1  k  of  Plaintiff's  First 
Set  of  Interrogatories,  Exhibit  36,  Evans  answered 
that  it  had  no  knowledge  or  information  as  to  "when 
was  a  device  embodying  the  alleged  invention  disclosed 
and  claimed  in  the  patent  in  suit  first  successfully  tested 
or  used?"  This  Interrogatory  and  answer  are  as  fol- 
lows: 

"Interrogatory  1.  With  regard  to  the  patent  in 

suit,   No.   2,543,143,   please  answer   the   following 

questions : 

"k.  When  was  a  device  embodying  the  alleged 
invention  disclosed  and  claimed  in  the  patent  in 
suit  first  successfully  tested  or  used?" 
"Answer:  Defendant  has  no  knowledge  or  infor- 
mation as  to  the  matters  inquired  about  in  this 
interrogatory  except  for  such  information  as  is 
contained  in  Patent  No.  2,543,143.  *  *  *" 

Also  please  note  Evans'  answer  to  Interrogatory  5(a) 
of  Preco's  First  Set  of  Interrogatories,  Exhibit  36, 
which  reads  as  follows: 

"Interrogatory  5.   (a)   Has  defendant  ever  con- 
structed or  sold  a  structure  of  the  design  shown 
in  the  drawings  of  the  patent  in  suit,  and,  if  so. 
set  forth  when  and  where." 
"Answer:  (a)  No." 

Also  see  Interrogatory  1  of  Preco's  Third  Set  of 
Interrogatories,  Exhibit  39,  and  the  testimony  of  the 
witness  Moorhead  at  Transcript  984. 
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Evans  Made  Its  First  DF-B  Installation,  Which 
Evans  Contends  Was  Covered  by  the  Patent  in 
Suit,  Many  Months  Prior  to  Any  Knowledge 
of  the  Wells  Patent  in  Suit. 

In  its  oral  Opinion  the  Trial  Court  found  that  Evans 

manufactured  its  DF-B  load  dividers  before  it  became 

aware  of  the  Wells  patent  [Tr.  1387] .  Finding  8  reads: 

"Defendant   manufactured  its   first   DF-B   load 

divider    and    installed    it    in   a    freight    car    in    the 

middle  of   1958   (TR.    194),  which  was  before  it 

became  aware  of  the  Wells  patent  in  suit.    (TR. 

916etseq.)."  [R.  388]. 

The  testimony  of  Moorhead  [Tr.  916-917]  and  Byrne, 
Evans'  Sales  Manager  [Tr.  194],  is  that  the  first  Evans' 
DF-B  installation  that  Wells  would  allegedly  read  on,' 
was  made  no  later  than  the  middle  of  1958,  and  that 
the  Wells  patent  first  came  to  Evans'  attention  six 
months  prior  to  the  purchase  of  Wells  by  Evans  on 
July  1,  1959  [Pre-Trial  Conference  Order,  R.   157]. 

The  Evans'  load  divider  is  in  reality  irrelevant  to 
any  issues  of  validity  or  infringement.  The  accused  de- 
vices must  be  compared  with  the  claims  of  the  patent 
and  not  with  the  commercial  device  of  the  patent  owner. 

See:  Hartford-Empire  Co.  v.  Ohear-N ester  Glass  Co. 
(C.A.  8,  1930),  39  F.  2d  769  at  771 : 

"*  *  *  So,  commercial  devices  are  not  to  be  com- 
pared with  commercial  devices,  but  the  accused  com- 
mercial device  is  to  be  compared  with  the  claims 
of  the  patent  in  dispute." 


^Note,    however,    that   the   Trial    Court    found    that   this   load 
divider  is  not  within  the  Wells  patent   [Finding  27,  R.  394]. 
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Also  see  Kromer  v.  Riegel  Textile  Corporation  (C.A. 
7,  1955),  227  F.  2d  741,  743-744;  5'.  S.  Kresge  Co. 
V.  Davies  (C.A.  8,  1940),  112  F.  2d  708,  709;  and 
Cincinnati  Milling  Machine  Co.  v.  Tnrchan  (D.C.,  E.D., 
Mich.,  S.D.,  1951),  101  F.  Supp.  621,  632. 

Oral  Opinion  of  Trial  Court  on  Issue  of  Validity. 

In  its  oral  Opinion  with  respect  to  the  issue  of 
validity,  the  Trial  Court  found  at  Transcript  1384 
(after  describing  the  Wells  device)  : 

"Now,  it  has  been  proved  to  my  satisfaction 
that  every  one  of  these  characteristics  were  dis- 
closed and  adequately  disclosed  by  the  prior  art. 
I  don't  find  any  spark  of  inventive  genius  in  the 
combination.  The  combination  seems  to  me  to  have 
been  an  obvious  one,  and  I  make  the  decision,  of 
course,  as  of  the  date  of  the  patent,  and  postulat- 
ing the  kind  of  a  person  with  the  kind  of  skills 
that  the  law  requires  me  to  do. 

"Now,  of  course,  also  in  making  this  decision 
on  the  issue  of  validity,  I  am  conversant  with 
Appellate  Court  decisions  *  *  *  But  my  finding 
of  obviousness  is  a  firm  one  made  with  these 
Appellate  Court  requirements  and  decisions  in 
mind." 

The  Trial  Court's  Findings  of  Fact  on  Invalidity. 

The  Trial  Court  made  forty-two  Findings  of  Fact 
[R.  387-399]  and  twenty-two  Conclusions  of  Law  [R. 
400-403],  on  which  it  based  its  Judgment  [R.  404-405] 
that  the  patent  in  suit  and  all  of  its  claims  are  invalid; 
and  Preco  has  not  infringed  any  of  the  claims  of  the 
patent  in  suit  by  the  manufacture,  use  or  sale  of  the  ac 
cused  load  dividers. 


I 
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Finding's  12  to  25  and  Conclusions  of  Law  7  to  12 
relate  to  invalidity. 

In  Finding  12  [R.  390]  the  Court  found  that 
"All  of  the  elements  of  the  Wells,  ct  al.  patent  in 
suit  and  the  cooperative  relations  therebetween  are  old 
and  well  known  in  the  art". 

Finding  12  then  takes  each  element  of  claim  1  and 
specifies  the  prior  art  patents  in  which  that  element  is 
shown. 

Charts  applying  the  prior  art  to  the  elements  of 
Claims  1,  2  and  3  of  the  patent  in  suit  are  found  in 
the  Pre-Trial  Conference  Order,  pages  11  to  15  thereof 
[R.  166-170]. 

In  Finding  17  [R.  393]  the  Court  made  the  finding 
that  all  of  the  elements  of  claims  2  and  3  of  the  pat- 
ent in  suit  are  found  in  the  prior  art  as  said  elements 
and  said  prior  art  are  set  forth  on  pages  13,  14  and  15 
of  the  Pre-Trial  Conference  Order  [R.  169-170]. 

In  Finding  13  [R.  391-393]  the  Trial  Court  found 
"Partitioning  devices  with  many  of  the  elements  of  the 
patent  in  suit  were  old  prior  to  the  filing  of  the  Wells, 
et  al.  application  of  the  patent  in  suit,  *  *  *".  There- 
after in  subparagraphs  (a)  through  (e),  the  Court 
specifies  five  prior  art  patents  and  describes  the  man- 
ner in  which  the  partition  is  suspended  in  each  of  these 
patents. 

In  Finding  14  [R.  392]  the  Trial  Court  found  that 
transverse  beams  of  the  general  type  shown  by  42  of 
the  Wells  patent  in  suit,  and  commonly  known  as 
"bridge-crane  type"  load  supporting  means  had  been 
used  in  freight  cars  prior  to  the  filing  of  the  patent  in 
suit  and  that  these  devices  were  capable  of  transport- 
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ing  a  load  to  any  desired  location  within  the  car.  The 
Court  cited  the  Staiger  Patent,  Exhibit  2-P.  the  Lund- 
borg  Patent  Exhibit  2-S,  and  the  Deady  Patent,  Ex- 
hibit 2-G. 

The  Trial  Court  found  that  the  transverse  support  or 
bridge-crane  mounting  of  the  Wells  patent  in  suit 
"*  *  *  does  not  take  on  a  new  quality  or  function 
by  being  brought  into  concert  with  the  partition  mem- 
ber of  the  patent  in  suit  and  their  assembly  does  not 
result  in  an  unusual  or  surprising  result."  [Finding  15, 
R.  392]. 

To  illustrate  the  manner  in  which  the  prior  art  was 
so  readily  used  by  Wells,  Preco  made  a  series  of 
composite  reproductions  of  the  elements  used  by  Wells. 

In  Finding  16  [R.  392-393]  the  Trial  Court  found: 
"16.     Ex.   31,  a  composite  reproduction  of  the 
bridge-crane  of  Staiger  No.  2,437,486  (Ex.  2-P) 
and  the  partition  of  W^ells  No.  1,646,604  (Ex.  2-H) 
illustrates  that  the  bridge-crane  mounting  and  par- 
tition member  of  the  Wells,  et  al.  patent  in  suit  do 
not  perform  any  different  or  additional  functions 
in  the  aggregation  than  they  did  in  their  original 
environment.  The  results  are  not  unusual  or  sur- 
prising.   No   more   is   derived   from   the   assembly 
than  might  be  reasonably  expected  as  a  sum  of  old 
ideas  drawn  from  the  public  domain.  Ex.  32  also 
illustrates  a  similar  combination  of  the  partition  of 
the  Jones   Patent   No.    1,803.760    (Ex.   2-1)    with 
the  bridge-crane  of   Deady  Patent   No.    1,622.574 
(Ex.  2-G).  Ex.  40  also  illustrates  a  similar  com- 
bination of  the  farm  gate  of  Potter  No.  226,102 
(Ex.  2-R)  supported  on  the  bridge-crane  of  Staiger 
No.  2,437,486  (Ex.  2-P)." 
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Evans,  at  the  trial,  contended  superiority  in  the  abili- 
ty of  the  partition  of  the  patent  in  suit  to  store  par- 
titions parallel  to  and  against  the  side  walls  of  a  freight 
car  in  any  location  along  the  side  walls  thereof.  The 
Trial  Court,  however,  rejected  this  contention  as  a  basis 
of  establishing  patentability  or  invention  as  follows : 

"18.  The  Defendant  contended  at  the  trial  that 
the  patented  structure  is  superior  because  the  use 
of  the  bridge-crane  suspension  for  the  load  di- 
vider partition  of  Wells  Patent  No.  1.646,604  (Ex. 
2-H)  resulted  in  the  ability  to  store  the  partitions 
parallel  to  and  against  the  side  walls  of  the  car 
in  any  location  along  the  side  walls  of  the  car. 
It  is  nevertheless  an  assembly  of  old  elements. 
Even  if  it  were  assumed  that  the  patented  load 
divider  was  superior  in  the  above  particular,  such 
superiority  is  a  mere  matter  of  degree  and  does  not 
constitute  a  new  or  surprising  function  or  result." 
[R.  393]. 

Please  note  that  in  this  Finding  the  Trial  Court 
found  that  any  assumed  alleged  superiority  of  the  par- 
tition of  the  Wells  patent  in  suit  "*  *  *  is  a  mere 
matter  of  degree  and  does  not  constitute  a  new  or 
surprising  function  or  result"  [Finding  18.  R.  393]. 

The  evidence  showed  that  Preco  in  1941  manufac- 
tured load  dividers  as  disclosed  in  the  Wieden  Patent, 
Exhibit  2-0,  issued  October  10,  1944  [See  Finding  7, 
R.  388]. 

The  Trial  Court  found  it  is  obvious  that  if  one  wished 
to  store  the  Wieden  partition  at   any  point   along  the 
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side  walls  of  the  car  this  could  be  accomplished  by 
the  use  of  a  bridge-crane  suspension  of  the  prior  art. 
Findings  19  to  25  find : 

"19.  The  Wieden  partition  (Ex.  2-0)  provided 
lateral  track  means  for  storing  the  partitions  at 
a  single  point  on  each  of  the  side  walls.  It  is 
obvious  that  if  one  wished  to  store  the  Wieden 
partition  at  any  point  along  the  side  walls  of  the 
car  this  could  be  accomplished  by  the  use  of  a 
bridge-crane  suspension  such  as  shown  in  the  pat- 
ents to  Deady  (Ex.  2-G),  Staiger  (Ex.  2-P)  or 
Lundborg,  et  al.  (Ex.  2-S)."  [R.  393]. 

"20.  The  patented  device  is  no  more  than  a 
small  step  forward  in  the  gradual  development  and 
improvement  of  the  load  divider  art."  [R.  393]. 

"21.  The  intended  purpose  of  the  prior  art  pat- 
ents and  the  results  obtained  thereby,  and  the 
purpose  and  results  obtained  by  the  Wells,  et  al. 
load  divider  of  the  patent  in  suit,  are  substantially 
the  same  and  are  accomplished  in  substantially  the 
same  way.  In  so  far  as  any  differences  in  results 
or  mode  of  operation  between  the  prior  art  patents 
and  the  Wells,  et  al.  load  divider  of  the  patent 
in  suit  are  concerned,  such  differences  are  a  mat- 
ter only  of  degree  and  not  of  kind."  [R.  393-394]. 

"22.  The  prior  art  contains  every  element  and 
every  function  of  the  Wells,  et  al.  patent  in  suit. 
Each  element  and  the  function  of  each  element  of 
the  Wells,  et  al.  patent  in  suit  is  old,  and  there  is 
no  coaction  between  the  elements  any  different 
than  the  coaction  between  the  elements  of  the  prior 
art."  [R.  394]. 
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''2Z.  The  Wells,  et  al.  patent  in  suit  discloses 
an  unpatentable  aggregation  of  old  elements  and 
not  a  patentable  combination."  [R.  394]. 

'*24.  The  structure  disclosed  and  claimed  in  the 
Wells,  et  al.  patent  in  suit  considered  as  a  whole 
was  obvious  at  the  time  that  the  invention  was 
made  to  a  person  having  ordinary  skill  in  the  load 
divider  art."  [R.  394]. 

"25.  There  is  no  evidence  that  some  of  the 
most  pertinent  prior  art  produced  at  the  trial  was 
considered  by  the  Patent  Office  during  the  prose- 
cution of  the  patent  in  suit,  and  the  evidence  is 
to  the  contrary."  [R.  394]. 

The  Load  Dividers  of  Preco. 

Preco  manufactured  movable  adjustable  partitions 
for  freight  cars  in  1941,  these  structures  comprising 
"*  *  *  load  dividers  being  intended  to  perform  essen- 
tially the  same  function  as  the  load  dividers  currently 
manufactured  by  Plaintiff."  [Finding  7,  R.  388].  Preco 
was  forced  to  cease  its  manufacture  of  load  dividers 
because  of  World  War  II,  but  restarted  again  in  1958. 
In  July  of  1959  Preco  installed  its  load  dividers  as 
shown  in  Exhibit  48-A  [Finding  7.  R.  388]. 

There  are  five  accused  load  dividers  of  Preco,  name- 
ly: 

Model  BD-2  [Exs.  11,  12,  19,  20,  AE-1,  AE-2 
and  AF],  see  Finding  31  [R.  395] ; 

Model  BD-6  [Exs.  AN-1  to  AN-6],  see  Find- 
ing 33  [R.  396]. 

Models  BD-6  and  BC-3  are  two  of  the  load  di- 
viders which  the  Trial  Court  inspected  and  which 
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were  demonstrated  to  the  Trial  Court  on  Novem- 
ber 2,  1965  [Tr.  122,  139]. 

Model  BC-3  [Exs.  7,  8,  16,  A  A  and  AB]  see 
Finding  34  [R.  396]; 

Model  BE-2  [Exs.  5,  6,  13,  14,  15,  Y  and  Z], 
see  Finding  36  [R.  397] ;  and 

Model  BC-4  [Exs.  9,  10,  17,  18,  AC  and  AD], 
see  Finding  38  [R.  397]. 

Typical  of  the  Preco  load  dividers  is  Model  BD-2 
[shown  in  Exs.  11,  12,  19,  20,  AE-1,  AE-2  and  AF]. 
This  load  divider  includes  a  full  width  partition  sus- 
pended by  a  swivel  connection  shown  in  the  enlarged 
central  view  of  Exhibit  12,  the  swivel  connection  being 
carried  by  the  roller  trolley  located  in  the  non-rotatable 
track  numbered  451  in  Exhibits  11  and  12.  The  track, 
in  turn,  is  supported  on  a  transversely  oriented  rotatable 
bar  or  axle  430,  which  has  sprockets  431  mounted  on 
its  ends,  the  sprockets  having  teeth  433  engageable  in 
openings  or  detents  426  of  the  pair  of  longitudinal  rails 
421.  The  rails  are  supported  from  the  ceiling  of  the 
freight  car  as  shown  in  the  exhibits. 

The  sprockets  and  the  transverse  rotable  bar  ro- 
tate as  a  unit  and  automatically  align  the  cross-bar  and 
partition  in  an  exact  transverse  plane.  Finding  31  finds 
"*  *  *  and  the  structure  shown  differs  essentially  from 
that  disclosed  and  claimed  in  the  Wells,  et  al.  patent 
in  suit.  *  *  *"  [R.  395].  This  aligning  action  results 
from  the  fact  that  the  cross-bar  430  and  the  sprockets 
431  rotate  as  a  unit  and  are  "geared"  to  the  longitudinal 
tracks  by  the  teeth  433  coacting  with  the  openings  426. 

The  load  divider  partition  has  bolts  or  double  pronged 
locking  pins  466  and  468  in  its  upper  and  lower  four 
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corners  which  engage  corresponding  detents  in  the  sup- 
porting rails  421  and  floor  rails  427  [see  Exhibit  11]. 
Finding  31  finds  that  this  is  "*  *  *  a  construction 
which  differs  from  the  horizontally  oriented  bolts  and 
detents  in  the  side  walls  of  the  Wells,  et  al.  construc- 
tion." [R.  395]. 

In  gate  locking  position,  lower  pins  468  project  their 
prongs  into  locking  apertures  429  of  the  lower  rails 
and  upper  pins  466  project  their  prongs  into  locking 
apertures  425  of  the  upper  rails.  In  gate  releasing  po- 
sition, all  of  the  locking  pins  are  withdrawn  from  the 
rails.  The  gate  is  then  freely  movable  about  the  car 
by  rolling  of  shaft  430  along  upper  rails  420  and  421 
and  by  rolling  of  roller  structure  453  on  member  451. 

The  gate  locking  pins  are  so  arranged  that  when  they 
are  in  locking  position  the  entire  weight  of  the  gate  is 
relieved  from  the  cross-shaft  430,  the  trolley  and  as- 
sociated parts.  This  is  true  whether  the  gate  is  locked 
in  a  transverse  position  or  is  locked  in  a  stored  posi- 
tion against  a  side  wall  of  the  freight  car.  Irrespective 
of  the  position  in  which  the  gate  is  locked  all  four 
locking  pins  at  the  four  corners  of  the  gate  function  to 
support  the  weight  of  the  gate,  thus  relieving  the  mov- 
ing parts  from  load  and  thus  preventing  severe  jar- 
ring action  and  destruction  which  otherwise  would  oc- 
cur. 

In  Finding  40  the  Trial  Court  named  three  of  the 
important  differences  between  the  patent  in  suit  and 
the  accused  devices,  namely,  that  the  accused  devices 
have: 

(1)  a  rotating  squaring  bar  having  sprockets  at 
the  ends ; 
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(2)  rails  having  openings  engageable  by  the 
sprockets  and  mounted  on  the  ceiHng  rather  than 
the  wall  and  of  different  shape;  and 

(3)  locking  devices  which  operate  in  an  entirely 
different  manner  in  that  the  detents  are  in  the 
rails  rather  than  the  walls. 

In  the  Preco  models  the  bottom  bolts,  when  the  mech- 
anism is  locked,  give  a  lifting  action  to  the  bulkhead, 
and  that  is  to  make  sure  that  the  bouncing  weight  of 
the  bulkhead  is  not  carried  by  the  suspension  system. 

These  important  differences  in  Preco's  BD-6  model 
load  divider  were  demonstrated  and  pointed  out  to  the 
Trial  Court  during  the  inspection  of  the  freight  car 
having  the  BD-6  model  on  November  2,  1966  [Tr. 
123-127], 

Trial  Court's  Opinion  on  Non-Infringement. 

The  Trial  Court's  oral  Opinion  on  Non-Infringement 
begins  at  Transcript  1384  and  reads  as  follows: 

"Now,  I  would  like  to  pass  to  the  issue  of  in- 
fringement. On  this  issue,  I  have  to  start  with 
two  premises,  since  this  is  a  combination  patent  in- 
volving a  combination  of  old  elements.  First,  all 
elements  must  be  found  in  each  of  the  accused  de- 
vices, and  the  mode  of  operation  must  be  the  same. 

"Now,  I  have  examined  these  devices,  thought 
about  them,  compared  them  with  the  patent  in  is- 
sue, and  it  is  clear  to  me  that  the  mode  of  opera- 
tion is  certainly  different.  The  accused  devices 
are  so  different  from  the  Wells  device  that  it  is 
like  comparing  apples  and  oranges.  It  is  also  clear 
to  me  that  all  of  the  elements  are  not   found  in 
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the  accused  devices.  Even  a  liberal  application  of 
the  doctrine  of  equivalents  would  not  change  the 
result. 

"There  is,  of  course,  some  doubt  as  to  whether 
under  these  circumstances  a  liberal  definition  of 
equivalents  should  be  used.  But  I  say  that  even  if 
I  were  to  use  it,  the  result  would  not  be  any  dif- 
ferent. 

"There  are  real  differences  between  the  patented 
device  and  the  accused  device,  it  seems  to  me. 
These  differences  are  certainly  not  the  unimpor- 
tant and  insubstantial  changes  of  a  copyist  such 
as  discussed  in  Nelson  vs.  Batson. 

"Let  me  mention  specifically  some  of  the  dif- 
ferences that  particularly  impress  me.  The  bar 
is  different,  the  design  of  the  bar  as  a  timing 
device,  as  a  rotating  bar,  is  a  most  significant 
difference.  The  bar  in  the  accused  devices  is  dif- 
ferent in  that  it  is  not,  in  my  view,  slidably  mounted. 

"The  rails  are  different;  different  in  design, 
function  and  location.  They  are  not  in  at  least 
most,  if  not  all  of  the  accused  devices — and  I  will 
examine  that  question  more  carefully  when  the 
findings  are  submitted — but  they  are  not  carried  by 
the  side  walls.  They  are  used  for  a  different  pur- 
pose. The  rails  are  not,  in  the  Wells  device,  in- 
cluding in  the  accused  devices,  for  the  purpose  of 
this  guiding  mechanism  and  locking. 

"Now,  No.  3,  the  locking  device  is  vastly  dif- 
ferent, it  seems  to  me.  The  locking  at  the  four 
corners  of  the  partition  to  the  top  and  bottom  of 
the  car  is  far  different  from  the  side  locking  of 
Wells.   Incidentally,  the  side  locking  of  Wells,  as 
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I  understood  the  testimony  in  this  case,  would  be 
completely  inadequate  to  a  freight  car  environment 
when  used  with  a  bulkhead  of  the  size  and  weight 
of  those  embodied  in  the  accused  devices.  Then, 
too,  the  adding  of  the  element  of  the  lifting  of  the 
weight  as  part  of  the  locking  devices  is  also  in 
my  view  a  significant  difference. 

"Next,  of  course,  the  detents  are  different.  They 
are  not  carried  in  the  accused  devices  by  the  walls. 
Of  course,  the  locking  is  not  side  locking,  but  as 
I  have  indicated,  is  different." 

Trial  Court's  Findings  of  Fact  on  Non-Infringement. 

The  Trial  Court  found  that  Preco's  structures  are  so 
different  from  the  Wells  device  that  it  is  Hke  com- 
paring apples  and  oranges.  Finding  28,  reads  as  fol- 
lows: 

"28.  The  accused  load  dividers  made  and  sold 
by  Plaintiff  are  designed  for  use  in  freight  cars 
where  the  requirements  are  much  more  exacting 
than  the  requirements  for  trucks  of  the  type  shown 
in  the  Wells,  et  al.  patent  in  suit.  The  accused  de- 
vices are  so  different  from  the  Wells,  et  al.  device 
that  it  is  like  comparing  apples  and  oranges."^  [R. 
394]. 

The  Trial  Court  found  that  Preco's  structures  are 
diferent  constructions  from  that  of  the  patent  in  suit. 
The  elements  are  different,  the  coaction  between  the 
elements  are  different,  and  the  structures  have  a  dif- 
ferent mode  of  operation  from  the  load  divider   dis- 


^The  detailed  facts  and  the  law  of  non-infringement  will  be 
argued  in  the  Section  entitled  "The  Findings  of  Fact  on  Non- 
Infringement  are  Correct  and  are  Supported  by  the  Evidence". 
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closed  in  the  patent  in  suit.   This  Finding  is  29    [R. 

395]  which  states: 

"29.  The  Plaintiff's  structures  charged  to  in- 
fringe are  different  constructions  from  that  of  the 
Wells,  et  al.  patent  in  suit.  The  elements  are  dif- 
ferent, the  coaction  between  the  elements  are  dif- 
ferent, and  the  structures  have  a  different  mode  of 
operation  from  the  load  divider  disclosed  in  the 
patent  in  suit." 

Finding  30  [R.  395]  states: 

"30.  All  of  the  elements  of  each  of  the  claims 
of  the  patent  in  suit  are  not  found  in  the  accused 
devices  and  the  claims  are  not  infringed.  Even  a 
liberal  application  of  the  doctrine  of  equivalents 
would  not  change  the  findings  of  non-infringe- 
ment." 

Exhibits  AZ-1,  AZ-2 
and  AZ-3. 

All  of  the  typed  material  on  Exhibits  AZ-1,  AZ-2 
and  AZ-3,  the  claim  charts  was  prepared  by  Evans.  It 
applies  the  language  of  claims  1,  2  and  3  respectively 
of  Wells  to  the  patent  disclosure  and  other  accused 
structures.  Evans'  expert  Nickerson  testified  with  re- 
spect to  such  alleged  infringement  [Tr.  600-666,  682- 
704,  752-758,  770-793  and  799-812]. 

The  testimony  of  Nickerson  is  in  direct  conflict  with 
the  testimony  of  Preco's  expert  Chesnut  who  testified, 
at  Transcript  1099-1104,  1113-1130.  1145,  1146,  and 
1244-1257,  as  to  the  elements  of  claims  1,  2  and  3 
which  are  not  contained  in  the  accused  models.  Where 
the  witness  Chesnut  found  an  element  or  a  limitation 
was  not  present  he  put  an  identifying  "No"  in  ink  on 
the  chart.  The  Trial  Court  weighed  the  conflicting 
evidence  and  decided  the  conflicts  in  favor  of  Preco, 
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holding  that  none  of  the  claims  were  infringed  by  any 
of  the  accused  models. 

In  Finding  31  [R.  395],  the  Trial  Court  describes 
Preco's  Model  BD-2  Load  Divider  [Exs.  11,  12,  19, 
20,  AE-1,  AE-2  and  AF].  In  Finding  32  [R.  395],  the 
Trial  Court  finds  that  Model  BD-2  does  not  have : 

8  of  the  12  elements  or  limitations  of  claim  1  of 
the  patent  in  suit,  as  shown  on  Exhibit  AZ-1 ; 

8  of  the  11  elements  or  limitations  of  claim  2  of 
said  patent,  as  shown  on  Exhibit  AZ-2 ;  or 

11  of  the  15  elements  or  limitations  of  claim  3 
of  the  patent  in  suit,  as  shown  on  Exhibit  AZ-3. 

In  Finding  33  [R.  396],  the  Trial  Court  finds  that 
Preco's  BD-6  Model  Divider  (Photographs  AN-1  to 
AN-6)  is  substantially  the  same  as  Model  BD-2,  except 
that  the  longitudinal  side  rails  are  mounted  on  the  side 
walls  of  the  car,  and  that  with  that  exception,  the  Find- 
ings with  respect  to  non-infringement  are  the  same  as 
for  Model  BD-2. 

Preco's  Model  BD-6  load  divider  is  one  of  the  load 
dividers  that  the  Trial  Court  inspected  and  which  was 
demonstrated  to  the  Trial  Court  on  November  2,  1965 
[Tr.  122]. 

Findings  34,  36  and  38  [R.  396-398]  describe  Preco's 
load  dividers  Models: 

BC-3  [Exs.  7,  8,  16,  A  A  and  AB] ; 
BE-2   [Exs.   11,   12,   19,  20,  AE-1,  AE-2  and 
AF]; 

BC-4  [Exs.  9,  10.  17,  18,  AC  and  AD] ; 

respectively.  Model  BC-3  is  another  of  the  load  dividers 
which  was  demonstrated  to  the  Court  on  November  2, 
1965. 
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Findings  35,  ?>7  and  39  [R.  396-398]  specify  the  ele- 
ments or  limitations  of  claims  1,  2  and  3  of  the  pat- 
ent in  suit,  as  shown  in  the  infringement  charts  Ex- 
hibits AZ-1,  AZ-2  and  AZ-3,  that  are  not  found  in 
these  BC-3,  BE-2  and  BC-4  models,  respectively. 

The  Trial  Court  picked  out  the  more  important  dif- 
ferences between  the  device  of  Wells  and  Preco's  ac- 
cused devices  in  Finding  40  (See  this  Br.  p.  27,  supra). 

In  Finding  41  [R.  398-399]  the  Trial  Court  found 
that  there  is  file  wrapper  estoppel  which  prevents  in- 
fringement of  claim  1.  Claim  1  of  the  patent  in  suit 
had  been  amended  to  insert  language  which  limited  this 
claim  to  a  structure  in  which  the  transverse  bar  is  sHd- 
able  and  cannot  be  construed  to  cover  a  transverse  ro- 
tatable  bar  having  sprockets  secured  to  the  ends  there- 
of and  which  is  rotatable. 

Finding  41  [R.  398-399]  reads  as  follows: 

"41.  Claim  1  of  the  Wells,  et  al.  patent  in  suit, 
was  claim  1  of  the  application.  This  claim  as  orig- 
inally written,  claimed  that  the  ends  of  the  cross- 
bar were  movable  on  the  rails.  The  claim  was  re- 
jected by  the  Examiner  and  it  was  thereafter 
amended  to  cancel  the  word  'movable'  and  sub- 
stitute— slidably  mounted  on  said  rails  for  move- 
ment— .  By  virtue  of  the  amendment  to  claim  1, 
the  claim  was  limited  by  the  principle  of  file  wrap- 
per estoppel  to  a  structure  in  which  the  transverse 
bar  is  slidable  and  cannot  be  construed  to  cover 
a  transverse  rotatable  bar  having  sprockets  secured 
to  the  ends  thereof  and  which  is  rotatable." 

Please   note   the   subsection   entitled    "File   Wrapper 
Estoppel",  infra,  p.  62. 
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The  Admissions  Against  Interest  in  the  File  Wrap- 
per of  the  Erickson,  Moorhead,  Et  Al.  Applica- 
tion, Exhibit  59,  and  the  Admissions  of  Evans' 
Witness  Moorhead. 

Some  of  the  most  powerful  arguments  for  Preco's 
contentions  of  non-infringement  lie  on  the  admissions 
of  Evans  as  set  forth  in  the  File  Wrapper  Exhibit  59 
of  the  Erickson,  Moorhead,  et  al.  Patent  No.  3,209,707, 
which  were  corroborated  by  the  witness  Moorhead. 
These  admissions  and  their  corroboration  are  180°  out 
of  phase  with  the  posture  assumed  by  Evans  during 
the  trial  of  this  action. 

Moorhead  testified  that  he  is  the  General  Manager  of 
Research,  Development  and  Patents  for  Evans,  that  he 
became  Director  of  Patents  about  1952  and  the  Direc- 
tor of  Engineering  about  1958  [Tr.  867,  et  seq.,].  He 
is  a  co-inventor  of  Erickson,  Moorhead,  ct  al.  Patent 
No.  3,209,707. 

These  admissions  in  the  file  wrapper  of  Exhibit  59 
were  made  by  the  same  attorneys  that  represent  Evans 
in  this  action. 

The  Trial  Court,  in  referring  to  Exhibit  59  stated : 

"Exhibit  59.  gentlemen,  is  significant  in  my 
mind.  That  is  the  new  patent  issued  to  Evans  on 
its  device.  And  continuously  in  the  patent — in  the 
Patent  Office  proceedings — Evans  has  emphasized 
the  substance  and  important  differences  between 
the  device  it  is  making  and  the  Wells  device."  [Tr. 
1387]. 

Finding  of  Fact  42,  reads  as  follows: 

"42.  The  admissions  contained  in  the  file 
wrapper   (Ex.  59)  of  Erickson  et  al.   Patent  No. 
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3,209,707  assigned  to  the  Defendant,  are  admis- 
sions against  interest  supporting  Plaintiff's  con- 
tentions of  the  differences  between  the  accused 
load  dividers  and  the  structure  of  the  patent  in 
suit."  [R.  399]. 

Moorhead  Testified  That  the  Wells  Structure, 
Preco  Structures  and  Evans  Structures  All 
Present  Different  Mechanical  Means. 

Moorhead  testified  that  he  agreed  from  the  beginning 
that  the  Wells'  structure,  the  Preco  structures,  and  the 
structure  of  the  Erickson,  Moorhead  application.  Ex- 
hibit 59,  present  different  mechanical  means.  This  tes- 
timony is  at  Transcript  961,  lines  8-11,  and  reads  as 
follows : 

"*  *  *  I  think  I  have  agreed  from  the  beginning 
of  their  structure,  your  structure  and  all  of  these 

structures  present  different  mechanical  means 
*  *  *  " 

Admission  re  Locking  Pins  Carried  by  the 
Bulkhead  at  the  Top  and  Bottom  Thereof 
and  Rails  Having  Means  Cooperating 
With  the  Locking  Pins. 

On  page  66  of  the  file  wrapper  of  the  Erickson, 
Moorhead,  ct  al.  patent.  Exhibit  59,  Evans  clearly 
admitted  that  Wells  does  not  disclose  locking  pins  car- 
ried by  the  bulkhead  at  the  top  and  bottom  thereof, 
and  that  it  clearly  does  not  describe  that  the  rails  have 
means  spaced  therealong  for  cooperation  with  the  lock- 
ing pins  at  the  top  of  the  bulkhead.  This  admission 
reads  as  follows  [Ex.  59,  p.  86]  : 

"Reconsideration   and   withdrawal   of   the   rejec- 
tion of  Claims  1  to  3,  inclusive,  as  failing  to  define 
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patentable  novelty  over  the  patent  to  Wells  et  al. 
are  respectfully  requested.  The  assignee  of  the 
present  applicants  is  thoroughly  familiar  with  the 
Wells  ct  al.  patent  since  it  is  also  the  owner  of  that 
patent.  The  Wells  et  al.  patent  clearly  does  not  dis- 
close locking  pins  carried  by  the  bulkhead  at  the 
top  and  bottom  thereof  and  further,  it  clearly 
does  not  disclose  that  the  rails  have  means  spaced 
therealong  for  co-operation  with  the  ones  of  the 
locking  pins  at  the  top  of  the  bidkhead."  (Em- 
phasis added). 

Moorhead   agreed   with   the   foregoing  statement    [Tr. 
956-957]. 

This  is  one  of  the  important  differences  found  by 
the  Trial  Court  in  its  oral  Opinion  [Tr.  1386]. 

Admission  That  Dual  Function  of  Rails 
Not  Taught  in  Wells  Patent. 

In  Exhibit  59,  at  pages  66  and  84,  Evans  stressed 
that  the  rails  in  Exhibit  59  perform  the  dual  function 
of  supporting  the  ends  of  the  trolley  beam  and  of  hav- 
ing means  spaced  along  the  rails  for  cooperation  with 
the  locking  pins  at  the  top  of  the  bulkhead.  Evans 
admitted:  "This  dual  function  is  clearly  not  taught  or 
suggested  in  Wells,  et  al." : 

"*  *  *  applicants'  rail  performs  the  dual  function 
of  supporting  the  ends  of  the  trolley  beam  and  of 
having  means  spaced  along  the  rails  for  co-opera- 
tion with  the  ones  of  the  locking  pins  at  the  top 
of  the  bidkhead.  This  dual  function  is  clearly  not 
taught  or  suggested  in  Wells  et  al."  (Emphasis 
added,  p.  66). 
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"The  present  applicants  have  also  provided  an 
improved  rail  assembly  which  is  very  rugged  and 
durable  and  which  overcomes  problems  which  have 
been  encountered  in  previous  rail  assemblies.  In  the 
present  applicants'  rail  assembly,  the  angle  which 
includes  a  flange  having  perforations  adapted  to 
provide  a  supporting  track  for  a  sprocket  wheel  also 
cooperates  with  the  upper  and  lower  sections  of  the 
assembly  to  provide  a  box  section  contributing  to 
the  great  strength  of  the  rail  assembly.  It  is  re- 
spectfully submitted  that  the  only  teaching  of  such 
a  rail  assembly  is  in  the  present  application.  *  *  *" 
(p.  84). 

Moorhead,  when  asked  if  he  agreed  with  that  state- 
ment, testified  at  Transcript  957 : 

"A  The  fact  that  the  dual  function,  the  one 
part  being  performed  by  another,  I  agree,  I  don't 
believe  it  is  necessarily  taught;  certainly  not  by  the 
drawings.  I  think  all  we  can  say  here  is  that  the 
principle  of  operation  was  taught,  and  means  for 
accomplishing  it  were  taught." 

This  is  another  of  the  important  differences  found 
by  the  Trial  Court. 

Admission  That  Disclosure  of  Wells  Patent 
Inconsistent  With  Respect  to  Moving 
Bulkhead  to  a  Position  Parallel 
Against  Side  Wall. 

At  pages  66,  67  and  69  of  Exhibit  59,  Evans  ad- 
mitted that  the  disclosure  of  the  Wells  patent  was  in- 
consistent with  respect  to  the  moving  of  the  bulkhead 
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to  a  position  parallel  to  and  against  the  side  walls.  These 

admissions  are  as  follows : 

"Reconsideration  and  withdrawal  of  the  rejec- 
tion of  Claims  4  to  7,  inclusive,  as  failing  to  define 
patentable  novelty  over  Wells  et  al.  in  view  of  Nis- 
sen  and  Lloyd  are  respectfully  requested.  At  the 
outset  it  is  noted  that  the  disclosure  of  the  Wells 
patent  appears  to  be  inconsistent  with  respect  to 
the  moving  of  the  hidkhead  to  a  position  parallel 
to  and  against  the  side  walls,  in  that  Figure  4  seems 
to  indicate  that  this  can  he  done,  while  Figure  9 
shows  that  the  roller  bracket  54  zcithin  the  track 
bar  42  is  substantially  wider  than  the  socket  inem- 
ber  56  and  it  appears  that  movement  of  the  bidk- 
head  to  the  position  illustrated  in  Figure  4  would 
result  in  one  of  the  rollers  60  coming  out  of  the 
end  of  the  track  bar  42".  (pp.  66-67 — emphasis 
added). 

"Claims  13  and  14  are  directed  to  a  combina- 
tion including  a  pair  of  bulkheads  and  the  anchor 
plates  as  there  recited,  enabling  the  bulkheads  to  be 
stored  in  parallel  position  closely  adjacent  either 
doorway,  as  illustrated  in  Figure  3.  The  addition- 
al anchor  places  referred  to  in  these  claims  are  the 
anchor  plates  400  identified  in  Figure  3.  There  is 
clearly  no  suggestion  of  this  feature  of  the  present 
applicants'  construction  in  either  Wells,  Adler  et 
al.  or  Wieden."  (p.  69). 
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Admission  That  Wells  Track  Bar  42  Is  an  Entirely 
Different  Construction  Than  a  Rotating 
Squaring  Bar  Having  Sprockets  on 
the  Opposite  Ends  Thereof. 

In  Exhibit  59  Evans  admitted  that  the  transverse 
track  bar  42  is  of  entirely  different  construction  than 
the  construction  shown  in  Exhibit  59  (p.  70) : 

"*  *  *  The  Wells  patent  is  pertinent  only  in  that 
it  shows  a  trolley  beam.  The  trolley  beam,  called  a 
track  bar  (42)  in  Wells,  is,  however,  of  an  en- 
tirely different  construction  than  the  present  appli- 
cants' and  its  function  is  similar  only  in  the  broad- 
est sense,  that  it  supports  the  bulkhead  for  move- 
ment longitudinally  of  the  track  bar,  and  that  the 
track  bar  is  itself  movable  longitudinally  of  the 
truck  body."  (Emphasis  added). 

Moorhead  agreed  with  that  statement,  and  testified 
at  Transcript  961 : 

"A  The  fact  that  Wells  discloses  this  only  in 
the  broadest  sense,  yes,  I  think  I  have  agreed  from 
the  beginning  of  their  structure,  your  structure 
and  all  of  these  structures  present  different  me- 
chanical means  of  accomplishing  the  same  result." 

Admission  That  Sprocket  Wheels  Mounted  on 
Transverse  Bar  and  Held  Against  Rotation 
Differed  From  Wells  Construction. 

In  Exhibit  59  Evans  admitted  that  sprocket  wheels 
mounted  on  the  transverse  bar  and  means  for  holding 
them  against  rotation  relative  to  each  other  differed 
from  Wells  in  which  the  rods  44  carry  rollers  freely 
rotatable  thereon  which  are  in  no  way  interconnected. 
"*  *  *  These  claims  are  also  specifically  limited  to 
a  construction  including  sprocket  wheels  mounted 


on  the  beam  for  rotation  relative  thereto  and  in- 
terconnected by  means  holding  the  sprocket  wheels 
against  rotation  relative  to  each  other.  This  lan- 
guage also  further  distinguishes  from  the  Wells 
et  al.  construction  in  which  the  rods  44  carry 
rollers  46  freely  rotatably  thereon  which  are  in  no 
way  interconnected."  (pp.  70-71). 

Moorhead  agreed  that  the  rollers  present  a  different 
method  of  keeping  the  bar  square  than  Wells  had  [Tr. 
962]. 

This  is  another  of  the  important  differences  found 
by  the  Trial  Court  in  its  oral  Opinion  [Tr.  1385]. 

Exhibit  59  Is  an  Admission 
Against  Interest. 

At  the  Trial,  counsel  for  Evans  objected  to  the  ex- 
amination of  Moorhead  with  respect  to  the  statements 
in  Exhibit  59.  Counsel  for  Evans  contended  that  Preco 
was  asking  for  what  amounts  to  hearsay  testimony  and 
that  the  argimients  in  Exhibit  59  were  merely  argu- 
ments of  the  patent  solicitor  who  was  seeking  to  per- 
suade the  Patent  Office  that  it  should  grant  a  patent 
on  this  construction  [Tr.  954,  981].  Counsel  for  Evans 
admitted  that  the  Erickson,  ef  al.  application.  Exhibit 
59,  was  prosecuted  on  behalf  of  and  owned  by  Evans 
[Tr.  955].  The  Trial  Court  held  that  the  statements  in 
Exhibit  59  clearly  constitute  admissions  against  inter- 
est. 

This  Court  in  Canadian  IngersoU-Rand  Co.  v.  Peter- 
son Products,  supra,  at  page  25,  held  as  follows : 

"*  *  *  Moreover,  there  is  substantial  authority  for 
the  proposition  that  it  is  appropriate  to  consider 
the  actions  and  statements  against  interest  of  the 
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inventor  or  patent  owner  in  construing  the  scope 
of  a  patent.  See  Jungersen  v.  Baden,  2  Cir.,  166 
F.2d  807,  809,  aff'd  335  U.S.  560,  69  S.Ct.  269, 
93  L.Ed.  235 ;  Timken  Detroit  Axle  Co.  v.  Cleve- 
land Steel  Prod.  Corp.,  6  Cir.,  148  F.2d  267,  270." 

See  also  Foster  Metals  Products  v.  Jacohy-Bender, 
Inc.  (C.A.  1,  1958),  255  F.  2d  869  at  871,  Footnote  1. 

On  pages  44  and  45  of  its  Brief  Evans  argues  that 
Finding  42  was  clearing  erroneous  both  because  the  ar- 
guments in  no  way  indicate  that  the  accused  structures 
do  not  infringe  the  Wells,  et  al.  patent  and  because  in 
any  event,  this  type  of  thing  is  not  a  proper  admission 
against  interest  and  should  properly  have  been  excluded. 
The  differences  stressed  by  Evans  in  Exhibit  59  were 
in  accord  with  Moorhead's  testimony  in  this  case  and 
some  are  included  in  the  important  differences  found 
by  the  Court  in  its  oral  opinion  [Tr.  1385-1386].  The 
case  cited  by  Evans  on  page  45  of  its  Brief  is  clearly 
contra  to  the  decision  of  this  Court  cited  above. 

The  Findings  of   Invalidity   Are   Correct   and   Are 
Supported  by  the  Evidence. 

Preco's  expert  witness  Chesnut  analyzed  each  of  the 
prior  art  patents  [Tr.  1034-1089],  pointing  out  their 
construction  and  mode  of  operation.  It  was  found  that 
each  and  every  element  and  each  and  every  function 
was  old.  Furthermore,  the  testimony  shows  that  all 
Wells  did  was  to  combine  elements  old  in  the  art  and 
when  they  combined  them  the  elements  were  the  same, 
the  functions  were  the  same,  and  the  coaction  was  the 
same.  To  illustrate  how  simple  it  was  to  combine  the 
elements  of  the  prior  art,  colored  Exhibits  31,  32  and  40 
were   prepared.    Preco's   expert   Chesnut   carefully  and 
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thoroughly  explained  how  the  parts  were  combined  and 
how  they  functioned. 

It  is  a  well  established  principle  of  law  that  to  in- 
validate a  claim  it  is  not  necessary  that  all  of  the  ele- 
ments be  found  in  one  prior  patent.  It  is  sufficient  if 
all  of  the  elements  are  found  in  a  number  of  prior  art 
patents.  See  Eagle,  et  al.  v.  P.  &  C.  Hand  Forged 
Tool  Co.  (C.A.  9,  1935),  74  F.  2d  918,  920  and 
Schmeiser  v.  Thomasian  (C.A.  9,  1955),  227  F.  2d  875, 
877. 

Likewise,  the  law  is  well  established  that  assembling 
an  aggregation  of  elements  is  not  a  patentable  inven- 
tion. See: 

Lincoln  Engineering  Co.  v.  Stewart-Warner 
Corp.,  303  U.S.  545 ; 

Great  Atlantic  &  Pacific  Tea  Co.  v.  Supermar- 
ket Corp.,  ZAO  U.S.  U7; 

Bergman  v.  Aluminum  Lock  Shingle  Corp.  of 
America  (C.A.  9,  1957),  251  F.  2d  801 ; 

Kwikset  Locks  v.  Hillgren  (C.A.  9,  1954),  210 
F.  2d  483; 

Oriental  Foods  v.  Chun  King  Sales  (C.A.  9, 
1957),  244  F.  2d  909; 

Continental  Connector  Corp.  v.  Houston  Fear- 
less Corporation  (C.A.  9,  1965),  350  F.  2d 
183; 

Bliss  V.  Gotham  Industries,  Inc.  (C.A.  9,  1963), 
316F.  2d848,  850; 

Pressteel  Company  v.  Halo  Lighting  Products,] 
Inc.  (C.A.  9,  1963).  314  F.  2d  695,  698,  699. 

Since  the  claims  of  Wells,  ef  al.  are  directed  to  anj 
assembly  of  elements  the  caution  recommended  in  the. 


Great  Atlantic  &  Pacific  Tea  Co.  v.  Supermarket  Corp. 
case,  supra  should  be  followed,  namely,  the  Court  should 
scrutinize  combination  patent  claims  with  a  care  propor- 
tionate to  the  difficulty  and  improbability  of  finding 
an  invention  in  an  old  assembly  of  elements.  As  in  the 
Great  Atlantic  &  Pacific  Tea  case,  we  have  a  situation 
in  our  present  litigation  in  which  the  effect  of  the  pat- 
ent is  to  subtract  from  the  fund  of  useful  knowledge 
that  which  was  previously  freely  available  to  skilled 
artisans.  Also  see 

Bergman  v.  Aluminum  Lock  Shingle  Corp.  of 
America,  supra; 

Kwikset  Locks  v.  Hillgren,  supra; 

Continental  Connector  Corp.  v.  Houston  Fearless 
Corp.,  supra. 

Evans  most  certainly  has  not  sustained  its  burden 
on  appeal  to  establish  that  the  Findings  of  Fact  and 
Conclusions  of  Law  are  clearly  erroneous.  Neverthe- 
less, Preco  will  briefly  point  out  Wells  did  nothing  more 
than  utilize  the  fund  of  knowledge  freely  available  to 
everyone  and  did  nothing  more  than  exercise  the  level 
of  skill  of  persons  in  this  art. 

In  Exhibit  40  Preco  showed  how  simple  it  was  to 
combine  the  teachings  of  Staiger,  Exhibit  2-P  and  of 
Potter,  Exhibit  2-R.  The  Potter  arrangement  consists  of 
a  transverse  bar  b  from  which  a  trolley  g  is  hung,  the 
lower  part  of  the  trolley  g  having  a  swivel  bolt  h.  From 
the  bolt  h  is  hung  the  gate  or  partition  consisting  of 
horizontal  bars  c  and  the  vertical  bars  d.  It  will  be  seen 
that  the  entire  gate  may  be  swivelled  or  pivoted  on  its 
pivot  h  as  shown  in  Fig.  2  of  the  Potter  patent,  and 
when  in  this  swivel  position  the  entire  assembly  may 
be  moved  to  either  of  the  posts  a,  which  act  as  the 
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side  walls,  the  trolley  g  freely  rolling  on  the  transverse 
bar  b.  Preco's  expert  witness  Chesnut  testified  to  this 
construction  and  operation  [Tr.  1 107  et  seq.]. 

The  two  posts  a  have  recesses  u  which  perform  the 
same  functions  as  the  detents  of  Wells,  et  al.  There 
are  horizontally  movable  latch  bars  u  which,  as  shown 
in  the  right-hand  side  of  Exhibit  40,  may  be  extended 
to  engage  in  the  recesses  u  in  order  to  lock  the  gate  in 
a  transverse  or  closed  position. 

Also  Preco's  expert  witness  Chesnut  testified  with 
regard  to  Exhibit  40,  starting  on  1093  of  the  Tran- 
script. 

So  far  as  the  functioning  of  the  gate  is  concerned, 
it  makes  no  difference  whether  the  parts  a  are  posts 
or  whether  they  are  long  walls.  Evans  complains  that 
the  partition  of  Potter  is  from  an  non-analogous  art. 
It  did  not  so  complain  before  the  Lower  Court  and  its 
present  complaint  may  be  taken  as  a  confession  of  the 
extreme  pertinency  of  this  referencce.  The  alleged  Wells 
invention  is  a  moveable  partition  which  may  be  moved 
from  a  closing  position  into  a  stored  position  against 
a  wall.  Now,  whether  this  partition  is  in  a  freight 
car  or  in  a  truck,  or  used  in  closing  and  opening  or 
passage  in  any  other  structure  is  immaterial.  As  stated 
by  the  Supreme  Court  in  the  case  of  Altoona  Theatres 
V.  Tri-Ergon  Corp.,  294  U.S.  477,  wherein  they  found 
a  flywheel  is  a  flywheel  wherever  you  use  it  and  the 
Court  held  there  was  no  invention  in  applying  a  fly- 
wheel in  a  motion  picture  machine. 

As  cogent  evidence  that  Potter  Exhibit  2-R  is  per- 
tinent, we  refer  your  Honors  to  the  Wells  Patent 
No.    1,646,604,   Exhibit  2-H,   directing  your   attention 


first  to  the  fact  that  the  Wells  patent  is  C.  H.  Wells, 
who  is  one  of  the  co-inventors  of  the  patent  in  suit. 
In  his  earlier  patent  he  makes  it  clear  that  "*  *  *  The 
partition  will  also  be  found  to  be  useful  in  stock  yards 
and  on  stock  farms  since  it  affords  a  convenient  de- 
vice for  dividing  a  pen  into  small  or  large  compart- 
ments when  it  is  desired  to  keep  some  of  the  animals 
separate  from  the  rest  for  special  treatment  or  rations." 
(p.  2,  right-hand  column,  lines  99-105). 

Wells  alleged  invention  is  making  the  cross-bar 
such  as  b  of  Potter  movable.  In  other  words,  it  is 
supposed  to  involve  invention  to  put  wheels  on  the  end 
of  a  bar.  There  is  about  as  much  invention  and  in- 
genuity here  involved  as  putting  casters  on  a  bed. 

There  are  many  instances  in  the  art  where  cross- 
bars or  cranes  are  mounted  on  parallel  tracks  adjacent 
the  side  walls  of  a  freight  car  and  using  wheels  where- 
by the  crane  or  cross-bar  is  slidable  along  the  tracks. 
Such  patents  are  Moriarty,  Exhibit  2-D,  Harris,  Ex- 
hibit 2-J,  Angell,  Exhibit  2-K  and  others. 

In  Exhibit  40  we  have  chosen  Staiger,  Exhibit  2-P, 
as  the  patent  to  supply  the  wheels  36  and  the  longitudi- 
nal tracks  30. 

The  testimony  shows  that  with  an  arrangement  such 
as  that  of  Exhibit  40  all  of  the  functions  of  Wells 
are  performed.  There  is  certainly  no  new  or  dif- 
ferent coaction  between  the  wheels  36  and  track  30 
brought  into  being  because  it  supports  a  cross-bar  which, 
in  turn,  happens  to  support  a  partition  or  gate. 

With  each  and  every  part  and  function  being  present 
there  were,  in  reality,  no  differences  for  the  Trial  Court 
to  make  an  evaluation  as  to  whether  or  not  invention 


was  involved.  The  results  accomplished  were  not  un- 
usual or  surprising  such  as  is  required  by  the  Conti- 
nental Connector  Corp.  v.  Houston  Fearless  case,  supra, 
or  the  other  Ninth  Circuit  cases  referred  to  heretofore. 

If  there  were  any  testimony  to  the  contrary  of  that 
of  Chesnut,  the  conflict  has  been  resolved  in  favor  of 
that  of  Chesnut. 

"*  *  *  We  are  not  to  re-evaluate  conflicting  expert 
testimony.  Graver  Tank  &  Mfg.  Co.  v.  Linde  Air 
Prods.  Co.,  supra;  Carolina  Lee  Knitting  Co.  v. 
Johnson  &  Johnson,  275  F.2d  91  (4th  Cir.  I960)." 
Continental  Connector  Corp.  v.  Houston  Fearless 
Corp.,  350  F.  2d  183,  190. 

A  second  illustration  is  Exhibit  31  testified  to  by 
Preco's  expert  witness  Chesnut,  starting  at  Transcript 
1111.  In  this  Exhibit  we  have  combined  the  disclosure  of 
Staiger,  Exhibit  2-P  and  the  disclosure  of  the  Wells 
patent,  Exhibit  2-H.  All  of  the  elements,  all  of  the 
functions,  all  of  the  co-actions  are  present.  This  illustra- 
tion clearly  shows  that  all  Wells,  did  was  to  use 
the  vast  fund  of  public  knowledge,  and  what  they  did 
was  obvious  "*  *  *  as  a  whole  would  have  been  ob- 
vious at  the  time  the  invention  was  made  to  a  person 
having  ordinary  skill  in  the  art  *  *  *"  (IS  L.  Ed.  2d 
554). 

A  third  illustration  is  that  of  Exhibit  32,  which 
combines  Deady,  Exhibit  2-G  and  Jones,  Exhibit  2-1. 
This  is  just  another  illustration  to  show  how  extensive 
was  the  prior  art  and  how  many  different  things  were 
available  to  Wells.  He  testified  that  the  elements  of 
Deady  arranged  in  the  composite  of  Exhibit  32,  would 
function  in  the  "*  *  *  same  way  as  they  did  in  the 
original  structures  without  any  change  in  the  function 
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of  the  elements",  and  that  the  structure  shown  in  Ex- 
hibit Z2  would  function  in  substantially  the  same  way 
as  the  device  of  the  patent  in  suit   fTr.   1112-1113]. 

The  Trial  Court's  decision  of  invalidity  was  based  on 
Findings  of  Fact  12  to  25  [R.  390-394].  Please  note 
the  Section  entitled  "The  Trial  Court's  Findings  of 
Fact  on  Invalidity",  supra.  These  Findings  of  Fact 
are  supported  by  substantial  evidence.  In  addition  to  the 
testimony  of  Chesnut,  Mr.  Beemer  testified  that  he  had 
been  Chief  Engineer  of  Preco,  of  his  many  years  ex- 
perience in  the  railroad  supply  field,  with  respect  to 
Exhibits  42-A,  B,  C,  and  D,  43-A,  B,  and  C,  45-A, 
B,  and  C,  and  48-A,  B,  C  and  D,  that  Preco  had  pro- 
duced since  1940,  and  with  regard  to  the  development  of 
the  Preco  load  dividers  in  suit.  He  also  testified  with 
regard  to  Staiger  Patent  No.  2,437,486,  Exhibit  2-P  and 
Wells  Patent  No.  1.646,604,  Exhibit  2-H,  and  that  it 
would  be  obvious  to  combine  relevant  portions  of  Staiger 
with  relevant  portions  of  Wells  Patent  No.  1,646,604, 
if  you  wanted  to  move  the  bulkhead  of  the  first  Wells 
patent  to  the  side  [Tr.  383-391]. 

The  testimony  of  Chesnut  and  Beemer  with  respect 
to  the  prior  art  and  the  composite  structures  shown  in 
Exhibits  31,  32  and  40  stands  substantially  uncontro- 
verted. 

Evans  contention  that  the  travelling  beam  crane  art 
is  "*  *  *  believed  to  be  non-analogous  and  certainly 
there  is  nothing  in  the  prior  art  that  suggests  that  a 
portion  of  a  travelling  beam  crane  be  combined  with  a 
portion  of  any  prior  bulkhead  construction  for  any  pur- 
pose *  *  *"  (Br.  p.  61)  is  clearly  without  merit. 

In   addition   to  the   load   supporting   devices   of   the 
bridge-crane  type  in   freight  cars   found  to  be  old  by 
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the  Court  prior  to  the  filing  of  the  patent  in  suit  spe- 
cified in  Finding  14  [R.  392],  such  load  supporting 
devices  are  shown  in  the  following  patents : 

Harris  No.  1,825,452,  Exhibit  2-J 

Jones  No.  2,160,870,  Exhibit  2-L 

Also  please  note  in  the  Erickson,  Moorhead,  et  al. 
file  wrapper  of  Patent  No.  3,209,707  [Ex.  59]  "*  *  * 
the  rails  supporting  the  trolley  beams  38  and  40  *  *  *" 
are  referred  to  as  "crane  rails"  [Ex.  59,  p.  7,  Hues  11, 
13,  15,  28  and  30,  p.  8,  and  other  places]. 

Evans  argues  that  the  assembly  of  the  patent  in 
suit  accomplishes  new  results  (See  Evans  Br.  p.  65). 
Preco  denies  that  it  accomplishes  any  new  results.  It  is 
just  an  accumulation  of  old  results  because  additional 
parts  are  added,  but  even  though  new  results  were  ac- 
complished this  would  not  involve  invention.  This  point 
was  decided  by  the  Supreme  Court  of  the  United  States 
in  the  case  of  Graham,  et  al.  v.  John  Deere  Company 
of  Kansas  City,  et  al;  Calmar,  Inc.  v.  Cook  Chemical 
Company;  Colgate-Palmolive  Company  v.  Cook  Chem-  M 
ical  Company,  383  U.S.  1,  15  L.  Ed.  2d  545.  In  that 
case  there  were  petitions  from  separate  Circuits,  the 
Fifth  and  the  Eighth — one  Circuit  holding  that  inven- 
tion was  present  because  there  was  a  "new  result",  and 
another  Circuit  holding  that  invention  was  not  present 
because  there  was  "no  new  result".  The  Supreme  Court 
rejected  the  decisions  of  both  of  the  Lower  Courts  on 
the  grounds  that  the  wrong  test  was  made. 

"*  *  *  In  1955,  the  Fifth  Circuit  had  held  the 
patent  valid  under  its  rule  that  when  a  combina- 
tion produces  an  'old  result  in  a  cheaper  and  other- 
wise   more    advantageous    way,'    it    is    patentable. 


Jeoffroy  Mfg.,  Inc.  v.  Graham,  219  F2d  511,  cert, 
denied.  350  US  826,  100  L  ed  738.  76  S  Ct  55. 
In  1964,  the  Eighth  Circuit  held  in  the  case  at 
bar,  that  there  was  no  new  result  in  the  patented 
combination  and  that  the  patent  was.  therefore,  not 
valid.  333  F2d  529,  reversing  216  F  Supp  272. 
We  granted  certiorari,  379  US  956,  13  L  ed  2d 
553,  85  S  Ct  652.  Although  we  have  determined 
that  neither  Circuit  applied  the  correct  test,  we 
conclude  that  the  patent  is  invalid  under  §  103  and, 
therefore,  we  affirm  the  judgment  of  the  Eighth 
Circuit."  (15  L.  Ed.  2d  545,  549). 

The  Supreme  Court  held  that  under  35  U.S.C.  §103 
it  was  necessary  to  make  three  factual  determinations 
and  against  such  a  factual  background  the  obviousness 
or  non-obviousness  of  the  subject  matter  must  be  de- 
termined. 

"While  the  ultimate  question  of  patent  validity 
is  one  of  law,  A.  &  P.  Tea  Co.  v.  Supermarket 
Corp.,  supra,  340  US  at  155,  95  L  ed  at  168, 
the  §  103  condition,  which  is  but  one  of  three  con- 
ditions, each  of  which  must  be  satisfied,  lends  it- 
self to  several  basic  factual  inquiries.  Under  §  103, 
the  scope  and  content  of  the  prior  art  are  to  be 
determined;  differences  between  the  prior  art  and 
the  claims  at  issue  are  to  be  ascertained;  and  the 
level  of  ordinary  skill  in  the  pertinent  art  resolved. 
Against  this  background,  the  obviousness  or  non- 
obviousness  of  the  subject  matter  is  determined. 
Such  secondary  considerations  as  commercial  suc- 
cess, long  felt  but  unsolved  needs,  failure  of  others, 
etc.,  might  be  utilized  to  give  light  to  the  circum- 
stances surrounding  the  origin  of  the  subject  mat- 
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ter  sought  to  be  patented.  As  indicia  of  obviousness 
or  nonobviousness,  these  inquiries  may  have  rele- 
vancy. See  Note,  Subtests  of  'Nonobviousness,' 
112  U  Pa  L  Rev  1169  (1964)."  (15  L.  ed.  2d 
556). 

This  decision  of  the  Supreme  Court  is  a  definite  rec- 
itation of  the  law  such  as  has  been  applied  by  this 
Court  in  many  cases  wherein  this  Court  has  held  that 
no  invention  is  involved  where  the  inventor  merely  used 
ideas  which  were  drawn  from  the  existing  fund  of  pub- 
lic knowledge  and  produced  results  which  would  be  ex- 
pected by  one  skilled  in  the  art.  See  Continental  Con- 
nector case,  supra  and  Monroe  Auto  Equipment  Com- 
pany V.  Superior  Industries,  Inc.  (C.A.  9,  1964),  332 
F.  2d  473. 

Evans  definitely  has  not  made  any  explanation  to 
this  Court  as  to  the  scope  and  content  of  the  prior 
art,  as  to  the  differences  between  the  prior  art  and  the 
claims,  or  as  to  the  level  of  ordinary  skill  in  the  per- 
tinent art.  All  of  its  arguments  as  to  "new  result" 
are  of  no  value  whatsoever  because  they  are,  as  held 
by  the  Supreme  Court,  "the  wrong  test". 

Evans  failed  to  make  any  showing  of  any  unusual 
or  surprising  result.  The  necessity  of  such  a  factual 
showing  is  emphasized  by  the  Supreme  Court  in  United 
States  V,  Adams,  15  L.  Ed.  2d  572,  148  U.S.P.Q.  479, 
which  was  a  decision  handed  down  by  the  Supreme  Court 
simultaneously  with  the  Gralmm,  ct  al.  v.  John  Deere,  et 
al.  decision.  In  United  States  v.  Adams  it  was  held  that 
the  subject  matter  of  the  Adams  patent  was  not 
obvious  and  that  the  patent  was  valid  because : 

J       "*  *  *  |-hg  operating  characteristics  of  the 
Adams  battery  have  been  shown  to  be  unexpected 
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and  to  have  far  surpassed  then  existing  wet  bat- 
teries. *  *  *"  (148  U.S.P.Q.  483) 

2  "*  *  *  Despite  the  fact  that  each  of  the  ele- 
ments of  the  Adams  battery  was  well  known  in 
the  prior  art,  to  combine  them  together  as  Adams 
did  required  that  a  person  reasonably  skilled  in  the 
art  must  ignore  *  *  *  long  accepted  factors,  [which] 
when  taken  together,  would,  *  *  *  deter  any  in- 
vestigation into  such  a  combination  *  *  *"  (148 
U.S.P.Q.  483,  484) 

3.  "*  *  *  at  the  time  Adams  perfected  his  in- 
vention noted  experts  expressed  disbelief  in  it. 
**  *"  (148  U.S.P.Q.  484). 

It  should  be  remembered  that  the  most  important 
references  relied  on  by  Preco  were  not  cited  by  the 
Patent  Office  and,  therefore,  the  presumption  of  validi- 
ty of  the  patent  is  greatly  weakened." 

Jaybee   Mfg.    Corp.    v.    Ajax   Hardware   Mfg. 

Corp.  (C.A.  9,  1961),  287  F.  2d  228,  229; 
Pressteel  Company  v.   Halo  Lighting  Products 
Inc.  (C.A.  9,  1963),  314  F.  2d  695,  697. 

As  stated  in  Monroe  Auto  Equipment  Company  v. 

Superior  Industries,  Inc.    (C.A.   9,    1964),   332   F.   2d 

473  at  481 : 

"*  *  *  The  existence  of  but  one  pertinent  example 
of  unconsidered  prior  art  is  not  only  sufficient 
basis  to  dissipate  the  presumption  of  validity 
(Pressteel  Co.  v.  Halo  Lighting  Products,  Inc., 
supra;  Jaybee  Mfg.  Corp.  v.  Ajax  Hardware  Mfg. 
Corp.,  supra),  but  may  render  the  patent  invalid." 

From  the  foregoing  it  is  clear  that  the  claims  are 
invalid    because    what    Wells    did    does    not    meet    the 
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standard  of  invention  as  required  by  the  Supreme 
Court  in  the  Great  Atlantic  &  Pacific  Tea  Co.  v.  Super- 
market Corp.  case,  supra,  and  by  the  following  Ninth 
Circuit  cases : 

Continental  Connector  Corp.  v.  Houston  Fearless 

Corp.,  supra; 
Bergman  v.  Aluminum  Lock  Shingle  Corp.   of 

America,  251  F.  2d  801 ; 
Kwiksct  Locks  V.  Hillgren,  supra. 

The   Findings   of   Fact   on    Non-Infringement    Are 
Correct  and  Are  Supported  by  the  Evidence. 

All  o£  Elements  of  Any  Claim  Are  Not 
Found  in  Any  Accused  Device. 

Re.  Findings  of  Fact  30,  32, 
33,  35,  37  and  39. 

As  to  non-infringement  because  all  of  the  elements 
of  any  of  the  claims  are  not  found  in  any  of  the  Preco 
devices,  we  have  testimony  of  Evans'  expert  Nickerson 
that  there  is  infringement,  and  this  is  found  on  pages 
600-666,  682-704,  752-758,  770-793.  and  799-812  of 
the  Transcript  with  reference  to  claim  charts  Exhibits 
AZ-1,  AZ-2  and  AZ-3.  All  of  the  typed  material  on 
those  charts  was  inserted  by  Evans  and  testified  to  by 
Nickerson.  This  testimony  was  sharply  denied  by  Ches- 
nut  who  testified  [Tr.  1099-1104,  1113-1130.  1145, 
1146,  1244-1257],  as  to  the  elements  of  claims  1  to  3, 
which  are  not  contained  in  the  accused  structures. 
Where  the  witness  Chesnut  found  an  element  was  not 
present  he  put  the  identifying  "No"  on  the  chart.  The 
Trial  Court  weighed  the  conflicting  evidence  and  de- 
cided the  conflicts  in  favor  of  Preco,  holding  that  none] 
of  the  claims  were  infringed  by  way  of  the  accused] 
structures. 
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The  Findings  of  Fact  that  all  of  the  elements  of  any 
of  the  claims  are  not  found  in  the  accused  devices  are 
Findings  numbered  30,  31,  32,  35,  Z7  and  39.  [R.  395- 
398]. 

As  to  the  elements  absent  from  the  Preco  structures, 
as  found  by  the  Trial  Court  as  testified  to  by  Chesnut 
[the  letter  on  the  left-hand  side  of  the  element  refers 
to  the  letter  corresponding  to  the  element  in  the  claim 
charts.  Exhibits  AZ-1.  AZ-2  and  AZ-3]  : 

As  to  Claim  1  [Ex.  AZ-1] 

The  accused  structures  do  not  have : 

(d)  a  row  of  detents  carried  by  at  least  one  of  said 
walls 

(e)  oppositely  disposed  rails  carried  by  said  walls 

(f )  above  said  detents 

(g)  a  bar  disposed  between  and  supported  by  said 
rails,  the  ends  of  said  bar  being  slidably  mounted 
on  said  rails  for  movement  to  selected  positions 
with  respect  to  the  longitudinal  length  of  said 
rails. 

(h)  said  rails  being  constructed  for  guiding  such 
movement 

(j)  a  pivotal  connection  between  said  member  and 
said  bar  for  suspending  one  from  the  other  and 
for  permitting  said  member  to  turn  into  posi- 
tions transverse  and  parallel  with  respect  to  said 
walls  at  desired  times 

(k)  means  slidably  mounting  the  said  pivotal  connec- 
tion on  the  bar  for  longitudinal  travel  of  said 
connection  and  partition  member  on  the  bar, 
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(1)  and  means  cooperative  with  said  detents  carried 
by  said  partition  member  for  maintaining  said 
partition  member  in  a  position  transverse  with 
respect  to  said  walls. 

As  to  Claim  2  [Ex.  AZ-2]' 

The  accused  structures  do  not  have : 

(c)  tracks,  C-shape  in  cross  section 

(d)  carried  by  the  upper  parts  of  the  side  walls 

(e)  a  transverse  bar  channel-shape  in  cross  section 
extended  between  the  tracks 

(f)  means  movably  mounting  the  ends  of  the  trans- 
verse bar  in  the  tracks 

(h)  a  bracket  positioned  between  the  said  partition 
and  transverse  bar 

(i)  means  movably  mounting  the  bracket  in  the  bar 

(j)  means  pivotally  suspending  the  partition  from 
the  bar  whereby  with  the  bracket  positioned  at 
one  end  of  the  bar  the  partition  may  be  posi- 
tioned against  the  inner  surface  of  a  side  wall 
of  the  vehicle  body 

(k)  and  locking  means  on  an  edge  of  said  partition 
positioned  to  engage  a  side  wall  of  the  vehicle 
body  for  retaining  the  partition  in  a  position 
extended  across  the  said  vehicle  body. 

As  to  Claim  3  [Ex.  AZ-3]^ 

The  accused  structures  do  not  have : 
(c)  tracks,  C-shape  in  cross  section 


"Claims  2  and  3  of  the  patent  are  not  charged  to  be  infringed 
by  Model   BE-2. 

^Claims  2  and  3  of  the  patent  are  not  charged  to  be  infringed 
by  Model  BE-2. 
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(d)  carried   by   the   upper   parts   of   the   side   walls 

(e)  a  transverse  bar,  channel  shape  in  cross  section, 
extended  between  the  tracks 

(f)  rollers  journaled  on  the  ends  of  the  transverse 
bar  and  positioned  in  the  tracks  for  movably 
mounting  the  bar  in  the  tracks 

(h)  a  bracket  positioned  between  the  partition  and 
the  bar 

(j)  a  swivel  joint  pivotally  suspending  the  partition 
from  the  bar  whereby  with  the  bracket  located 
at  one  end  of  the  bar  the  partition  may  be  po- 
sitioned against  the  inner  surface  of  the  adja- 
cent side  wall  of  the  vehicle  body, 

(k)  spaced  latch  bolts  slidably  mounted  in  the  edges 
of  the  said  partition 

(1)  rods  having  handles  thereon  pivotally  mounted 
in  the  partition, 

(m)  means  connecting  the  said  latch  bolts  to  the 
rods  whereby  the  latch  bolts  may  be  withdrawn 

(n)  from  locking  engagement  with  the  side  walls 
of  the  vehicle  body  by  the  rods, 

(o)  and  means  resiliently  urging  the  said  latch  bolts 
into  locking  engagement  with  the  side  walls  for 
retaining  the  partition  in  a  transverse  position 
in  the  vehicle  body. 

It  is  well  established  law  that  the  claims  measure 
the  patent  monopoly  and  the  patent  is  infringed  only 
if  every  element  of  the  claim,  or  its  functional  equiva- 
lent, is  found  in  the  accused  article. 

In  Nelson  v.  Batson  (C.A.  9,  1963),  322  F.  2d  132, 
this   Court  held  that   the  claims   measured   the   patent 
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monopoly  and  provide  the  standard  against  which  in- 
fringement is  determined,  stating  at  page  134: 

"*  *  *  The  claims  measure  the  patent  monopoly, 
and  their  language  provides  the  standard  against 
which  infringement  is  initially  to  be  determined. 
*  *  *  the  patent  is  infringed  only  if  all  of  the 
elements  set  forth  in  the  claim  are  found  in  the 
accused  device."  (Authorities  cited). 

To  the  same  effect  is  the  decision  of  this  Court  in 
Lockzvood  V.  Langendorf  United  Bakeries,  Inc.,  324  F. 
2d  82,  in  which  the  Court  held  at  page  88 : 

"  'In  a  combination  patent,  such  as  involved  in 
this  case,  every  element  of  a  particular  claim  is 
presumably  essential  and,  therefore,  every  element 
of  the  claim,  or  its  functional  equivalent,  must  or- 
dinarily be  found  in  the  accused  article.  See:  Q- 
Tips,  Inc.  V.  Johnson  &  Johnson,  207  F.2d  509 
(3rd  Cir.  1953). 

"  'Where,  as  in  this  case,  no  embodiments  of  the 
patent  asserted  by  plaintiff  have  ever  been  produced 
for  commercial  use,  that  circumstance  is  one  calling 
for  a  narrow  rather  than  a  liberal  construction  of 
its  claims.  See:  Thompson  v.  Westinghouse  Elec. 
&  Mfg.  Co.,  116  F.2d  422,  425  (2d  Cir.  1940); 
Glendenning  v.  Mack,  159  F.Supp.  655,  668-669 
(D.  Minn.  1958).'" 

Differences  in  Structure  and  Mode  of  Operation. 
Findings  28,  29  and  40. 

Findings  28,  29  and  40  are  supported  by  substantial 
evidence.  For  example,  Beemer  testified  that  a  device 
of  the  patent  in  suit  would  not  be  at  all  suitable  for 
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use  in  a  railroad  car  and  gave  his  reasons  in  support 
of  that  statement  [Tr.  393-397].  He  further  testified 
that  the  Preco  structures  operate  in  an  entirely  different 
manner  than  the  Wells  device. 

There  is  a  great  dispute  in  the  testimony  as  to  how 
the  loads  are  carried  in  the  Wells  structure  and  in  the 
Preco  load  dividers.  Evans  w^itness  Nickerson  had  con- 
siderable difficulty  in  testifying  in  that  respect  [Tr. 
585,  778-790,  1270-1272,  1276-1279].  Professor  Mc- 
Cormick,  an  expert  in  analysis  and  design  of  struc- 
tures, testified  that  in  Wells  the  loads  and  stresses  are 
carried  on  the  beam  42  and  the  stub  ends  44,  and  that 
in  Preco  Model  BD-2  the  bulkhead  is  supported  by  the 
timing  shaft  44,  which  in  turn  is  supported  by  the 
rollers.  He  testified  that  the  Preco  load  bearing  struc- 
ture was  different  from  that  of  Wells  [Tr.  1131-1144]. 

Mr.  Erickson,  the  Chief  Engineer  of  Preco,  testified 
from  fact  that  the  squaring  bar  performs  a  load  bear- 
ing function,  that  it  is  the  only  member  that  is  engaged 
on  the  tracks  [Tr.  1282-1296].  Beemer  testified  that 
in  the  BD-2  model  load  divider  that  the  load  of  the 
timing  or  squaring  shaft  is  carried  by  the  smooth  cylin- 
drical roller  beyond  the  sprocket  element  [Tr.  441-442]. 

As  has  been  shown  in  the  section  entitled  "The  Ad- 
missions against  Interest  in  the  File  Wrapper  of  the 
Erickson,  Moorhead,  et  al.  Application,  Exhibit  59,  and 
the  Admissions  of  Evans'  Witness  Moorhead",  the  ad- 
missions in  Exhibit  59,  and  the  corroborating  testi- 
mony of  Moorhead  alone  constitutes  substantial  evidence 
to  support  Findings  28,  29  and  40. 

The  Wells  patentees  had  no  idea  of  how  they  would 
mount  their  device  in  a  freight  car.  In  the  file  wrapper 
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they  objected  to  Jones  patent  No.   1,803,760,  as  a  ref- 
erence, stating: 

"*  *  *  The  Jones  construction  would  not  function 
for  the  applicant's  purpose,  since  there  are  no  over- 
head members  13  in  a  truck,  as  in  Jones,  to  which 
to  secure  a  rail.  Expensive  alterations  and  recon- 
struction would  be  necessary. 

"Such  reconstruction  would  be  only  in  the  light 
of  the  applicant's  disclosure  and  would  be  unfair. 

"Neither  Laffey  nor  Jones  could  function   for 
the  applicant's  purpose  in  a  truck."  [Ex.  1,  p.  27]. 

In  Finding  28  the  Court  found  that  the  Preco  load 
dividers  are  so  different  from  Wells  that  it  is  like  com- 
paring "apples  and  oranges". 

Mr.  Chesnut  testified  that  the  Preco  structures  were 
entirely  different  from  Wells.  As  an  example,  see  Tran- 
script 1229. 

In  Engelhard  Industries,  Inc.  v.  Research  Instrumen- 
tal Corp.  (C.A.  9,  1963),  324  F.  2d  347,  this  Court 
held  at  page  351 : 

"*  *  *  a  patent  for  an  apparatus  is  not  infringed 
unless  the  accused  device  is  a  copy  of  the  claimed 
apparatus  'either  without  variation,  or  with  such 
variations  as  are  consistent  with  its  being  in  sub- 
stance the  same  thing.'  Sanitary  Refrigerator  Co. 
V.  Winters.  280  U.S.  30,  42,  50  S.Ct.  9,  13,  74 
L.Ed.  147  (1929).  quoting  from,  Burr  v.  Duryee, 
1  Wall.  531,  573,  68  U.S.  531;  573,  17  L.Ed.  650 
(1863)." 
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in Finding  29  [R.  395  j,  the  Court  found  that  the 
Preco  accused  devices  are  different  "*  *  *  The  elements 
are  different,  the  coaction  between  the  elements  are  dif- 
ferent, and  the  structures  have  a  different  mode  of 
operation  from  the  load  divider  disclosed  in  the  patent 
in  suit." 

Please  note  three  of  the  important  differences  in 
Preco's  BD-6  model  load  divider  which  were  demon- 
strated and  pointed  out  to  the  Trial  Court  during  the 
inspection  of  the  freight  car  having  Model  BD-6  on 
November  2,  1966  [Tr.  123-127]   (p.  27,  supra). 

The  structure  shown  in  the  Wells  patent  in  suit  has 
a  cross-bar  which  slides  and  does  not  rotate  and  in 
which  the  guiding  action  is  performed  by  vertical  flanges 
of  the  C-shaped  rails  operating  in  conjunction  with  the 
rollers  on  the  ends  of  the  bars.  Preco's  rotating  cross- 
bar with  its  integral  sprockets  which  does  not  slide 
but  which  rotates,  is  a  different  element  from  any  em- 
ployed by  Wells.  The  aligning  action  in  Preco  results 
from  the  "geared"  action  of  two  sprockets  tied  together 
by  the  cross-bar.  forming  an  integral  unit  which  rotates 
as  a  unit.  This  mechanism  has  a  mode  of  operation 
different  from  that  of  Wells,  therefore,  there  can  be  no 
infringement.  The  Trial  Court,  considering  the  facts  as 
to  how  the  two  structures  operated,  made  the  Finding 
that  Preco  has  a  different  mode  of  operation. 

The  locking  mechanism  of  Preco  is  different  from 
that  of  Wells  because  it  cooperates  between  the 
partition  and  the  floor  and  between  the  partition  and 
the  top  rail.  It  has  a  different  construction  and  mode 
of  operation  enabling  a  single  locking  mechanism  to  be 
used  for  locking  the  partition  either  in  a  transverse  po- 
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sition  or  in  a  stored  position  folded  against  the  side 
wall  of  the  freight  car. 

Furthermore,  there  is  the  following  different  mode 
of  operation: 

In  Wells  the  locking  bars  are  horizontal  and 
project  into  openings  in  the  side  wall  of  the  freight 
car.  This  is  an  undesirable  feature  which  the  Court 
found  resulted  in  Wells  being  unsuited  for  freight 
car  use  [Finding  of  Fact  26,  R.  394]. 

In  Preco  the  partition  is  supported  on  the  rails  only 
when  the  partition  is  being  moved  from  one  longitudi- 
nal position  to  another  longitudinal  position  in  the 
freight  car.  When  the  partition  is  supported  in 
a  transverse  position  or  in  a  folded  position  against 
the  side  walls  of  the  freight  car  the  latch  means  func- 
tions to  raise  the  partition  and  relieve  the  longitudinal 
tracks  and  supporting  swivel  of  its  weight  and  to  cause 
the  partition  to  be  supported  by  the  floor  of  the  freight 
car. 

Thus,  we  have  another  difference  in  mode  of  opera- 
tion supported  by  facts  and  by  law  which  we  have  as 
a  ground  of  non-infringement. 

Wells  shows  but  a  single  device  and  their  descrip- 
tion is  limited  to  that  single  device.  There  is  no  sub- 
stance which  would  establish  that  their  ideas  were  any 
broader.  The  claims  of  the  patent  in  suit  are  not  in- 
fringed because  the  claims  must  be  limited  to  the  de- 
vice disclosed  in  the  patent  in  suit  under  the  doctrine 
of  McRoskey  v.  Braiin  Mattress  Co.  (C.A.  9,  1939). 
107  F.  2d  143,  in  which  the  Court  said  at  page  146: 

"Whether  the  mattress  depressing  members  of 
the    frames    described   in   the   claims   are   conical- 
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shaped  or  not,  the  claims  do  not  state,  but,  since 
conical-shaped  mattress  depressing  members  are 
the  only  ones  mentioned  in  the  specification,  it 
must  be  assumed  that  the  mattress  depressing 
members  of  the  frames  described  in  the  claims  are 
likewise  conical-shaped.  For  the  claims  must  be 
read  in  the  light  of  the  specification.  Henry  v. 
Los  Angeles  9  Cir.,  255  F.  769,  780." 

An  examination  of  Preco's  structures  show  that 
Preco  followed  the  prior  art.  The  accused  structures  do 
not  infringe  the  patent  in  suit  because  the  structures 
followed  disclosures  in  the  prior  art  and  not  the  patent 
in  suit. 

Preco  uses  the  rotating  support  bar  with  integral 
gears  such  as  is  shown  in  the  patent  to  Moriarty  No. 
1,388,819,  Exhibit  2-D,  and  functions  as  taught  by 
Moriarty,  Exhibit  2-D  or  Harris  No.  1,825,452,  Ex- 
hibit 2-J,  and  Laffey,  No.  1,522,784,  Exhibit  2-E. 
Preco's  means  for  supporting  the  partition  from  the 
crossbar  is  plainly  shown  in  Deady  Patent  No.  1,622,- 
574,  Exhibit  2-G,  as  well  as  numerous  other  patents  re- 
lied on  by  Preco. 

Preco's  locking  of  the  partition  by  vertically  ex- 
tending and  vertically  movable  bolts  is  shown  in  the 
patents  to  Moriarty,  Exhibit  2-D,  Dixon,  Exhibit  2-N 
and  Angell,  Exhibit  2-K. 

Therefore,  under  well-established  law  of  this  Cir- 
cuit, there  can  be  no  infringement.  In  Air  Devices,  Inc. 
V.  Air  Factor  (C.A.  9,  1954),  210  F.  2d  481  at  page 
483,  this  Court  held  there  was  no  infringement  where  the 
results  obtained  were  not  secured  by  the  same  means  or 
by  a  device  operated  in  the  same  manner. 
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"*  *  *  Identity  of  result  is  no  test.  Stebler  v.  Por- 
terville  Citrus  Ass'n,  9  Cir.,  248  F.  927.  As  the 
results  obtained  are  not  secured  by  the  same  means, 
or  by  a  device  operated  in  the  same  manner,  or  in 
substantially  the  same  manner,  the  several  devices 
are  not  equivalents.  Leishman  v.  Associated  Whole- 
sale Electric  Co.,  9  Cir.,  137  F.2d  722,  727." 
The  Union  Paper  Bag  Case,  97  U.S.  121,  125  ; 
69  Corpus  Juris  Secundum  861,  Section  292; 
Walker  on  Patents,  Deller's  Edition,  Volume  3, 

Section  496,  page  1750; 
Graver  Tank  &  Mfg.  Co.,  Inc.,  et  al.  v.  Linde 
Air  Products  Co.,  339  U.S.  605,  608,  609,  94 
L.Ed.  1097; 
Grant  v.  Koppl,  99  F.  2d  106  (C.A.  9),  wherein 
the  Court  said  at  page  110: 

"We  note  that  appellant  contends  that  the  claims 
of  the  patent  in  suit  read  upon  appellees'  device. 
We  may  assume  that  this  is  true,  especially  as  to 
claim  9.  But  infringement  is  not  a  mere  matter  of 
words.  (Authorities  cited)  Here,  we  hold  that  the 
mode  of  operation  is  different  and  that  there  is 
no  equivalency  of  means.  It  is  not  necessary  to 
discuss  the  claims  separately  or  in  detail.  *  *  *" 

File  Wrapper  Estoppel. 
Finding  41. 

As  found  by  the  Trial  Court,  there  is  file  wrapper 

estoppel  which  prevents  infringement  of  claim   1.  and 

this,  although  it  requires  an  interpretation  of  language 

of  documents,  is,  nevertheless,  factual  in  so  far  as  what 

occurred  before  the  Patent  Office. 
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Claim  1,  as  originally  filed,  was  claim  1  of  the  ap- 
plication and  was  written  as  shown  on  page  10  of  the 
File  Wrapper  Contents,  Exhibit  1.  This  claim,  as  orig- 
inally written,  was  broad  enough  to  cover  any  type  of 
movable  cross-bar.  The  claim  was  rejected  by  the  Ex- 
aminer (File  Wrapper  Contents,  page  IS),  and  it  was 
thereafter  amended  (File  Wrapper  Contents,  page  25) 
to  cancel  the  word  "movable"  and  substitute — slidably 
mounted  on  said  rails  for  movement — ,  and  to  add  the 
words — said  rails  being  constructed  for  guiding  such 
movement — . 

Claim  1  originally  read:  "*  *  *  a  bar  disposed  be- 
tween and  supported  by  said  rails,  the  ends  of  said  bar 
being  movable  to  selected  positions  with  respect  to  the 
longitudinal  length  of  said  rails,  *  *  *".  As  amended, 
this  portion  of  the  claim  now  reads ;  "*  *  *  a  bar  dis- 
posed between  and  supported  by  said  rails,  the  ends  of 
said  bar  being  slidably  mounted  on  said  rails  for  move- 
ment to  selected  positions  with  respect  to  the  longitudi- 
nal length  of  said  rails,  said  rails  being  constructed  for 
guiding  such  movement,  *  *  *" 

This  Hmitation  limits  claim  1  to  an  arrangement 
in  which  the  bar  slides  in  its  movement  along  the  rails 
and  in  which  the  rails  are  constructed  for  guiding  such 
movement.  A  sliding  movement  is  a  movement  in  which 
there  is  no  rotation.  The  bar  as  defined  in  claim  1  slides 
and  does  not  rotate. 

Preco's  accused  structures  have  a  cross-bar  with 
sprockets  secured  to  each  end  providing  an  integral 
assembly  which  rotates  as  a  unit  when  the  bar  is 
moved  along  the  rails.  This  bar  does  not  slide,  that  is, 
move  without  rotation,  as  now  specified  in  the  claim, 
as  amended. 


—64— 

Also,  the  claim  is  now  limited  by  the  words  "said 
rails  being  constructed  for  guiding  such  movement"  to 
an  arrangement  in  which  the  rails  being  C-shaped  have 
the  side  walls  which  are  engageable  by  the  rollers  on 
the  ends  of  the  cross-bar  to  guide  the  ends  of  the  bar. 

There  is  also  considerable  difference  in  the  testimony 
with  respect  to  whether  or  not  the  ends  of  the  squaring 
bars  in  the  Preco  load  dividers  are  "slidably"  mount- 
ed on  the  rails  for  movement. 

The  testimony  of  Nickerson  [Tr.  606-622]  and 
Moor  head  [Tr.  979-980]  is  in  dispute  with  that  of 
Chesnut  [Tr.  1103,  1104,  1151]  and  Beemer  [Tr.  337- 
342]. 

Mr.  Chesnut's  testimony  with  respect  to  file  wrapper 
estoppel  is  on  Transcript  1146  to  1151.  Mr.  Nickerson's 
testimony  is  on  Transcript  751-752. 

The  Trial  Court  found  in  Finding  41 : 

"*  *  *  By  virtue  of  the  amendment  to  claim  1, 
the  claim  was  limited  by  the  principle  of  file  wrap- 
per estoppel  to  a  structure  in  which  the  transverse 
bar  is  slidable  and  cannot  be  construed  to  cover 
a  transverse  rotable  bar  having  sprockets  secured 
to  the  ends  thereof  and  which  is  rotatable."  [R. 
398-399]. 

Preco  contends  that  the  claims  are  not  infringed  un- 
der the  doctrine  of  Exhibit  Supply  Co.  v.  Ace  Patents 
Corporation,  315  U.S.  126,  136,  137.  which  states: 
"*  *  *  By  striking  that  phrase  from  the  claim  and 
substituting  for  it  'embedded  in  the  table,'  the  ap- 
plicant restricted  his  claim  to  those  combinations 
in  which  the  conductor  means,  though  carried  on 
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the  table,  is  also  embedded  in  it.  By  the  amendment, 
he  recognized  and  emphasized  the  difference  be- 
tween the  two  phrases  and  proclaimed  his  aban- 
donment of  all  that  is  embraced  in  that  difference. 
(Authorities  cited).  The  difference  which  he  thii.^ 
disclaimed  must  be  regarded  as  material,  and  since 
the  amendment  operates  as  a  disclaimer  of  that 
difference  it  must  be  strictly  construed  against 
him.  (Authorities  cited)  As  the  question  is  one 
of  construction  of  the  claim,  it  is  immaterial 
whether  the  examiner  was  right  or  wrong  in  re- 
jecting the  claim  as  filed.  (Authorities  cited)  *  *  *" 

Also  see : 

Moon  V.  Cabot  Shops,  Inc.  (C.A.  9,  1959),  270 

F.  2d  539,  549; 
Oregon   Saw   Chain   Corporation   v.   McCulloch 

Motors  Corporation  (C.A.  9,  1963),  323  F.  2d 

758,  768. 

Conclusion. 

The  Judgment  of  the  Trial  Court  holding  the  patent 
invalid  and  not  infringed  was  plainly  correct  and  should 
be  affirmed  by  this  Court. 

Respectfully  submitted, 

R.  Welton  Whann, 
Robert  M.  McManigal, 

Attorneys  for  Appellee. 
Dated:  November  4,  1966 


Certificate. 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  Rules. 

Robert  M.  McManigal 
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EVANS  PRODUCTS  COMPANY, 
Defendant- Appellant, 


vs. 


PRECO  INCORPORATED, 

Plaintiff- Appellee. 


APPELLANT'S  REPLY  BRIEF 


I.   ERRORS  IN  PRECO'S  BRIEF 

Before  dealing  vnih  both  the  arguments  presented  in  and 
the  arguments  omitted  from  the  brief  of  Appellee  Preco, 
it  may  be  well  to  correct  the  following  incorrect  representa- 
tions appearing  in  Preco 's  brief: 

1.  The  trial  court  did  not  require  both  parties  to  sub- 
mit proposed  findings  of  fact  and  conclusions  of  law,  as 
stated  on  page  3  of  Preco's  brief,  nor  did  Evans  file  any 
proposed  findings  and  conclusions  as  there  stated.  After 
delivering  an  oral  opinion  at  the  end  of  the  trial  the  District 


Court  directed  tliat  Preeo  submit  findings  and  conclusions 
in  conformity  with  the  opinion.  While  the  trial  court  indi- 
cated that  Evans  could  propose  findings  on  any  issues  not 
covered  in  the  Court's  oral  npinion  and  could  object  to  the 
proposed  findings  on  the  issues  which  had  been  covered 
(TR.  1388)  there  was  no  requirement  that  Evans  file  pro- 
posed findings.  While  Evans  did  present  to  the  trial  court 
objections  to  the  Findings  of  Fact  and  Conclusions  of  Law 
proposed  by  Preco,  it  did  not  submit  any  proposed  findings 
or  conclusions  to  the  trial  court. 

2.  Three  numbered  and  allegedly  important  diiferences 
between  the  patent  in  suit  and  the  accused  devices  are  set 
out  at  pages  27  and  28  of  Preco 's  brief.  In  the  difference 
numbered  (2)  it  is  stated  that  the  rails  are  mounted  on  the 
ceiling  rather  than  the  wall.  The  statements  at  pages  28 
and  59  of  Preco's  brief  that  these  important  differences  in 
Preco 's  BD-6  model  load  divider  were  demonstrated  and 
pointed  out  to  the  trial  court  is  clearly  erroneous  since  the 
rail  in  the  Model  BD-6  is  admittedly  mounted  on  the  wall. 
See  page  32  of  Preco's  brief. 

3.  Preco  states  at  page  44  of  its  brief  that  Evans  did 
not  contend  before  the  trial  court  that  the  Potter  Patent 
No.  226,702  relied  upon  by  Preco  and  covering  a  farm  gate, 
is  from  a  non-analogous  art.  This  is  absolutely  false.  Evans 
did  so  contend  both  during  the  taking  of  the  testimony  (TR. 
1092),  and  during  the  final  argument  (TR.  1379). 


II.  RE  RULE  52(a)  OF  THE  FEDERAL  RULES  OF 
CIVIL  PROCEDURE 

Without  spocifically  citing  this  rule  Preco  states,  page  9, 
that  factual  findings  are  not  to  be  disturbed  unless  clearly 
erroneous  and  thereafter  in  its  brief  seeks  to  characterize 
virtually  all  of  the  determinations  of  the  trial  court  which 
it  discusses,  as  factual  findings.  The  errors  of  the  trial  court 
Avill  be  considered  in  detail  herein  as  they  apply  to  each 
of  the  issues  discussed,  but  it  may  be  said  at  the  outset 
that  the  so-called  Findings  of  Fact  of  the  trial  court  which 
are  here  in  dispute,  in  most  cases  are  in  reality  erroneous 
legal  conclusions  or  are  based  on  errors  of  law  and  accord- 
ingly, are  not  entitled  to  the  benefit  of  Rule  52(a)  and  are 
determinations  which  should  properly  be  made  by  this 
Court  unfettered  by  any  application  of  Rule  52(a).  In  the 
few  instances  where  the  determinations  of  the  trial  court 
here  in  issue  are  properly  considered  to  be  findings  of  fact, 
it  will  be  seen  that  they  are  cleary  erroneous. 


III.    INFRINGEMENT 

A.  The  Contention  that  the  "Findings  of  Fact'"  on 
Infringement  are  Not  Shown  to  be  Clearly  Errone- 
ous 

Preco  contends  at  page  52  of  its  brief  that  the  "  Findings 
of  Fact"  dealing  with  the  question  of  infringement  are  sup- 
ported by  evidence  and  that  Evans  has  failed  to  show  that 
they  are  "clearly  erroneous"  as  required  by  Pule  52(a). 
However,  if  the  so-called  "evidence"  in  support  of  these 
findings  is  examined,  it  will  be  found  to  boil  down  to  testi- 
mony of  Preco's  expert  witness,  Chestnut,  based  solely  on 
a  gross  misconstruction  and  misapplication  of  the  patent 


claims.  There  is  no  material  dispute  as  to  how  the  accused 
bulkhead  systems  are  constructed  or  how  they  operate  and 
there  is  no  dispute  as  to  the  construction  or  function  of  the 
bulkhead  system  disclosed  in  the  Wells  patent.  Moreover, 
Preco  has  offered  no  evidence  tendin";  to  refute  the  obvious 
fact  that  the  elements  of  the  accused  construction  are  sub- 
stantially the  same  as  and  perform  the  same  function  and 
co-act  with  each  other  in  the  same  manner  as  the  corres- 
ponding elements  of  the  new  combination  claimed  in  the 
patent. 

The  alleged  conflict  in  the  evidence  as  to  the  readability 
of  the  claims  on  the  accused  constructions  resides  solely  in 
the  denial  by  Mr.  Chestnut  that  the  'claim  language  properly 
describes  the  accused  constructions,  which  denial  he  high- 
lighted by  writing  the  word  "  No  "  after  most  of  the  entries 
on  charts  which  were  attached  to  the  Evans  trial  brief  and, 
which  were  thereafter  offered  in  evidence  as  DX  AZ-1,  2 
and  3  to  illustrate  the  respective  positions  of  the  parties  on 
the  question  of  readability.*  However,  as  pointed  out  in 
the  Appellant's  Brief  on  this  appeal  at  pages  29-41,  these 
statements  by  Mr.  Chestnut  are  mere  conclusions  based  on 
a  clearly  erroneous  assumption  or  upon  a  clearly  erroneous 
construction  of  the  patent  claims.  The  District  Court  in  ac- 
cepting and  following  these  conclusions  made  errors  of  law. 
Moreover,  if  the  conclusions  involve  any  findings  or  in- 
ferences of  fact  they  are  clearly  erroneous  and  not  sup- 
ported by  the  evidence. 

The  errors  fall  into  two  main  categories,  discussed  below: 

1.  The  District  Court  adopted  a  gross  misapplication  of 
three  clauses  of  Claim  1  to  the  accused  construction.  The 
three  clauses  in  question  are  those  designated  (g),  (j)  and 
(k)  on  the  chart  DX  AZ-1.  There  is  a  pretension  that  this 
involves  a  finding  on  a  factual  issue,  but  this  will  not  stand 


*  Copies  of  these   charts   appear  as   part   of  the   Appendix  to   tliej 
main  brief  for  Evans. 


the  test  of  close  examination.  If  clause  {g),  which  reads  as 
follows : 


(( 


a  bar  disposed  between  and  supported  by  said  rails, 
the  ends  of  said  bar  beinj?  slidably  mounted  on  said 
rails  for  movement  to  selected  positions  with  re- 
sptK?t  to  the  longitudinal  length  of  said  rails" 

is  applied  to  the  transverse  bar  numbered  42  on  the  stipu- 
lated charts  DX  AE-1*  and  DX  AF*  showing  the  accused 
Model  BD-2,  to  avMch  it  is  fully  and  fairly  appHcahle,  then 
there  would  remain  no  basis  for  denying  that  clauses  (j) 
and  (k)  are  also  fully  applicable  to  the  accused  Model 
BD-2.  Thus,  clause  (j)  calls  for  "a  pivotal  connection  be- 
tAveen  said  member  (the  bulkhead  40)  and  the  said  bar" 
42,  which  is  the  pivotal  connection  between  the  supporting 
yoke  56  and  the  pin  52  best  shown  in  the  chart  DX  AF. 
Similarly,  clause  (k)  calls  for  "means  slidably  mounting 
the  said  pivotal  connection  on  the  bar  .  .  .  ",  which  is  the 
roller  bracket  54  with  its  supporting  rollers  G2  which  move 
along  the  length  of  the  bar  42. 

The  Preco  expert  Chestnut  supported  his  denial  that 
these  three  clauses  are  applicable  to  the  accused  construc- 
tion BD-2  by  taking  the  position  that  the  term  "bar"  of 
clause  (g)  had  to  be  applied  to  the  timing  shaft  rather  than 
the  bar  42.  From  this  false  premise  he  then  asserted  that 
clause  (j)  was  not  applicable  because  in  the  accused  con- 
structions the  "pivotal  connection"  was  not  between  the 
bulkhead  and  the  timing  shaft.  But  it  should  be  noted  he 
did  not  deny  that  in  the  accused  constructions  there  was  "a 
pivotal  connection  between  said  members  (the  bulkhead) 
and  said  bar"  42  which  functioned  in  exactly  the  same  man- 
ner as  the  pivotal  connection  of  the  patent.  That  there  is 
such  a  connection  between  the  bulkhead  and  the  bar  42  is 
obvious  and  cannot  be  denied.  Consequently,  there  is  no 


*  Copies  of  these  charts  appear  as  part  of  the  Appendix  to  the 
main  brief  for  Evans. 
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support  for  his  denial  as  to  clause   (j)    /'/  the  "bar"  of 
clause  (g)  is  the  transverse  Imr. 

Chestnut  also  asserted  that  clause  (k)  was  not  applic- 
able because  in  the  accused  constructions  there  was  no 
"means  slidably  mounting  the  said  pivotal  connection  on 
the  bar  .  .  .  ",  considering  the  "bar''  to  be  the  timing 
shaft.  But  again,  note  he  did  not  deny  that  tlie  accused 
constructions  included  "means  slidably  mounting  the  said 
pivotal  connection  on  the  bar"  42.  Here  also,  that  there 
is  such  a  means  slidably  mounting  the  pivotal  connection  on 
the  bar  42  is  obvious  and  cannot  be  denied.  Thus,  there  is 
no  support  for  his  denial  as  to  clause  (k)  if  the  "bar"  of 
clause  (g)  is  the  transverse  bar  42. 

That  clause  (g)  is  properly  applicable  to  the  bar  42  of  the 
accused  constructions  is  pointed  out  in  Evans'  main  brief 
on  this  appeal  at  pages  29  to  31.  The  utter  fallacy  of  Chest- 
nut's application  of  the  term  "bar"  of  clause  (g)  to  the 
timing  shaft  of  the  accused  constructions  is  evident  from 
the  fact  that  Chestnut  himself  testified  that  the  timing 
shaft  of  the  accused  BD-2  model  did  not  have  the  charac- 
teristics attributed  to  the  "bar"  in  clause  (g)  itself  (TR. 
1103-4).  In  fact,  this  is  the  very  basis  on  which  he  applied 
the  word  "No"  to  the  entries  in  the  horizontal  line  opposite 
clause  (g)  on  the  chart  DX  AZ-1,  and  opposite  the  cor- 
responding clauses  (e)  of  Claims  2  and  3  on  charts  DX 
AZ-2  and  3.  Thus,  we  have  a  house  of  cards  built  by  Chest- 
nut on  a  foundation  which  his  o^^^l  testimony  destroys. 
Evans'  position  here  with  respect  to  clauses  (j)  and  (k) 
is  clearly  borne  out  by  tlie  fact  that  in  the  case  of  the  ac- 
cused I^fodel  BC-4  where  Preco  admits  that  the  transverse 
bar  42  satisfies  clause  (g)  it  similarly  admits  that  clauses 
(j)  and  (k)  are  satisfied.  See  the  absence  of  "Noes"  on 
DX  AZ-1  in  the  model  BC-4  column  opposite  the  clauses 
(g),  (j)  and  (k). 


If  the  District  Court's  wholesale  adoption  of  Chestnut's 
theory  of  claim  application  can  be  considered  a  finding  of 
fact,  it  is  dearlv  erroneous.  It  is  noted  that  Preco  did  not 
make  any  attempt  in  its  brief  to  present  any  justification 
for  or  any  defense  of  this  gross  misappplication  of  the 
language  of  the  claims  of  the  AVells  patent  in  suit  which 
was  referred  to  in  Appellant  Evans'  main  brief  at  pages 
3,  20  and  23,  and  which  was  set  out  in  detail  at  pages  29  to 
31  ,  37  and  39.  Preco  offered  no  excuse  for  this  calculated 
effort  to  make  the  claim  not  read  on  the  accused  devices 
by  intentionally  selecting  as  the  member  ujDon  which  the 
claim  language  "transverse  bar"  should  read,  a  member 
through  which  the  transverse  bar  in  the  accused  devices 
is  supported  on  the  rails. 

In  assessing  the  positions  of  the  two  parties  here  with 
respect  to  scope  of  the  claims,  it  is  worthy  of  note  that 
Evans  adopted  and  persisted  in  its  construction  even 
thougli  under  the  agreement  covering  its  purchase  of  the 
Wells  patent  this  required  it  to  pay  royalties  under  the  pat- 
ent in  suit  on  its  DF-B  bulkhead  equipment  and  it  has, 
accordingly,  paid  over  $100,000  of  such  royalties  (TR. 
986-7).  On  the  other  hand,  Preco  adopted  its  strained  con- 
struction as  a  device  to  escape  liability  for  infringement. 

2.  The  District  Court  has  read  into  the  patent  claims 
limitations  which  are  not  expressed  therein  and  which  are 
not  required  to  distinguish  over  the  prior  art  or  to  limit 
the  claim  to  equivalents  of  the  claimed  combination.  This 
is  an  error  of  law.  While  it  is  occasionally  proper  to  limit 
a  claim  by  reading  into  it  an  unexjoressed  limitation  in  order 
to  save  its  validity,  that  practice  is  not  warranted  when,  as 
here,  the  unexpressed  limitation  in  question  does  not  dis- 
tinguish over  the  prior  art  or  impart  patentability.  Not 
even  Preco  suggest  that  the  limitations  it  urges  are  re- 
quired for  this  purpose. 
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It  may  also  ])e  proper  to  so  limit  a  claim  tliat  it  will  on- 
compass  only  equivalents  of  the  structure  disclosed  in  the 
patent,  but  this  negative  application  of  the  doctrine  of 
equilavents  has  no  application  here  because  no  evidence  was 
offered  tending-  to  show  that  the  claimed  elements  of  the 
l^atented  combination  were  substantially  different  or  func- 
tioned in  any  different  manner  or  produced  any  different 
result  than  the  corresponding  elements  of  the  accused  con- 
struction as  set  forth  in  the  typed  material  on  the  claim 
charts  DX  AZ-1,  2  and  3. 

The  claim  language  Avliich  the  court  below  was  lead  to  re- 
strict beyond  the  letter  and  spirit  of  the  language  itself 
is  found  in  clauses  (d),  (e),  (f),  (h)  and  (1)  of  Claim  1. 
The  obvious  errors  of  law  and  fact  involved  in  the  District 
Court's  ruling  that  these  clauses  must  be  eonstmed  to  dis- 
tinguish over  the  accused  constructions  are  discussed  in 
the  main  brief  for  Evans  (Appellant's  Brief)  at  pages  31  to 
37.  Similar  errors  as  to  Claims  2  and  3  are  discussed  at 
pages  37-41,  and  the  authorities  which  support  the  con- 
clusion that  there  are  errors  of  law  are  set  forth  at  pages 
41-42. 

Even  the  authorities  cited  by  Preco  recognize  that  in 
cases  such  as  the  present  one  the  ciuestion  of  infringement 
resolves  itself  into  one  of  law.  In  Kuikset  Locks  Inc.  v. 
Hillgren,  210  F.  2d  483,  this  Court  stated,  pp.  488-9, 

""While  it  is  true  that  a  district  court's  finding 
of  infringement  is  generally  considered  to  be  a  find- 
ing of  fact  that  may  not  be  set  aside  unless  clearly 
erroneous,  'it  is  (also)  Avell  settled  that  where, 
a:s  here,  there  is  no  dispute  as  to  the  evidentiary 
facts,  and  the  record  and  exhibits  enable  us  to  clearly 
comprehend  the  nature  both  of  the  process  patented 
and  the  alleged  infringement  process,  the  ([uestion 
of  infringement  resolves  itself  into  one  of  law,  de- 
pending upon  a  comparison  between  the  two  pro- 
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cesses  and  the  correct  application  tliercto  of  the 
rule  of  efiiiivalpTicy.  The  testimony  in  tliis  case  Avas 
largely  expository  and  descriptive  of  the  elements 
and  operation  of  the  two  processes  and  Avas  not  dis- 
puted.' " 

The  Court  cited  its  prior  decision  in  Kemart  Corp.  v. 
Printing  Arts  Research  Lab,  Inc.,  201  F.  2d  624,  also  cited 
in  Preco's  brief,  where  this  Court  used  substantially  the 
same  above  cjuoted  language  at  pp.  627-8. 

Also,  in  Stuart  Oxygen  Co.  v.  Josephian,  162  F.  2d  857, 
in  a  case  where  the  testimony  involved  the  proper  meaning 
of  claim  language,  this  Court  rejected  the  contention  that 
Rule  52(a)  was  applicable  to  the  lower  court's  determina- 
tion on  the  issue  of  infringement  and  stated,  page  859, 

"The  terms  of  the  patent  and  the  respective  de- 
vices of  the  i^arties  are  also  before  us  for  our  in- 
spection. The  facts  are  clear  and  undisputed  and 
the  C[uestion  of  infringement  in  this  case  can  be 
determined  by  a  comjiarison  of  structures  and  is 
a  c^uestion  of  law." 

The  mere  fact  that  Chestnut  testified  that  the  claims  do 
not  read  upon  the  accused  devices  does  not  make  the  ac- 
ceptance of  that  conclusion  a  finding  of  fact.  In  McRos'key 
V.  Brami  Mattress  Co.,  107  F.  2d  143,  also  cited  by  Preco, 
this  Court  affirmed  the  action  of  the  lower  court,  in  a  jury 
case,  in  directing  a  verdict  of  no  infringement  in  spite 
of  expert  testimony  that  the  claim  read  on  the  accused 
device. 


10 


B.  The  Alleged  Admissions  of  Evans  Are  Irrelevant 
to  the  Question  of  Infringement 

In  an  apparent  attempt  to  make  it  appear  that  the  lower 
court's  holding  of  no  infringement  is  supported  by  evi- 
dence, Preco  in  its  brief  repeatedly  refers  to  so-called  ad- 
missions by  Evans  that  the  accused  structures  differ  in  a 
number  of  respects  from  the  embodiment  of  the  Wells  in- 
vention which  is  illustrated  and  described  in  the  patent  in 
suit.  The  District  Court  also  seemed  to  attach  great  signi- 
ficance to  these  so-called  admissions.  There  is  no  dispute 
over  the  facts  of  this  matter.  These  stnictures  do  differ 
in  a  nmnber  of  respects  and  neither  Evans  nor  any  of  its 
A\itnesses  has  ever  pretended  otherwise.  The  Evans  com- 
mercial construction,  since  it  is  essentially  the  same  as 
several  of  the  accused  constractions,  similarly  differs  from 
the  structure  illustrated  in  the  patent.  However,  these  dif- 
ferences have  no  hearmrj  ivliatever  upon  the  question  of 
infringement. 

In  the  first  place,  as  has  been  shown,  none  of  these  dif- 
ferences impairs  the  readability  of  the  claim  language  on 
the  accused  constructions.  Each  phrase  of  each  claim 
is  fully  and  fairly  applicable  to  every  one  of  the  accused 
constructions  except  that  model  BC-3  employs  a  mere  re- 
versal of  parts  from  that  recited  in  clauses  (e)  and  (i)  of 
claims  2  and  3  all  as  pointed  out  in  detail  in  the  claim  charts 
DX  AZ-1,  2  and  3.  The  claim  language  is  not  only  fully  ap- 
plicable but  it  means  the  same  thing  Avhen  read  upon  the 
accused  constructions  as  it  does  when  read  upon  the  illus- 
trative embodiment  in  the  patent. 

Secondly,  there  is  no  evidence  which  indicates  that  the 
basic  elements  of  the  accused  constructions  function  dif- 
ferently or  co-act  with  each  other  in  any  different  way 
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tlmn  the  corrospondinfz;  elements  of  the  patent.  The  dif- 
ferences, in  short,  are  of  two  kinds.  First,  tliose  obvious 
iiiodifieations  required  to  adapt  the  invention  to  a  freight 
car — an  adaptation  expressly  contemplated  by  the  patent 
itself;  and  second,  mere  additions  to  the  patented  combina- 
tion which  provide  added  functions  Avithout  altering  the 
operation  or  function  of  the  basic  elements  set  forth  in  the 
l)atent  claims. 

The  differences  M'hich  any  mechanic  would  recognize 
were  necessary  to  adapt  the  bulldiead  system  to  railroad  use 
cannot  support  a  finding  of  non-infringement  when  they 
do  not  involve  any  departure  from  the  basic  principles 
of  construction  and  operation  taught  by  Wells.  In  this 
instance,  the  inventors  chose  to  illustrate  an  embodiment 
of  their  invention  suitable  for  use  in  an  open  top  cattle 
truck.  Under  the  jmtent  law  they  were  under  no  obliga- 
tion to  illustrate  embodiments  suitable  for  use  in  other 
en\aronments  where  no  imobvious  alterations  were  required, 
but  they  did  expressly  state  that  the  invention  could  be 
used  in  freight  cars.  It  is  obvious  that  for  that  purpose 
a  larger  and  stronger  piece  of  equipment  would  be  required. 

The  idea  of  using  bulkheads  in  freight  cars  was  not  a 
new  one  at  the  date  of  the  Wells  invention.  Many  bulk- 
head designs  had  been  tried  and  many  more  patented.  The 
features  of  these  prior  constructions  were  available  for  use 
in  adapting  the  Wells  invention  to  freight  car  use.  Thus, 
for  example,  it  was  recognized  that  the  bulkhead  had 
to  be  secured  as  by  sliding  bolts  to  the  side  walls  or  other 
fixed  parts  of  the  car  to  hold  the  bulkhead  in  place  and 
sustain  the  heavy  shock  loads.  In  prior  art  ])atents,  such 
bolts  are  disclosed,  some  operating  horizontally  and  some 
operating  vertically.  The  essential  structure,  function  and 
result  is  the  same,  whether  the  bolts  move  horizontally 
or  vertically.     The  claims  of  the  patent  in   suit  do  not 
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specify  in  wliat  direction  the  lock  bolts  move  and,  there- 
fore, infringement  cannot  he  avoided  by  providing  vertically 
moving  bolts. 

Considerable  stress  is  laid  by  Preco  on  tlie  fact  that  its 
vertically  moving  lock  bolts  at  the  lower  edge  of  the  bulk- 
head have  shoulders  which  rest  on  the  lower  locking  strips 
and  sustain  part  of  the  weight  of  the  bulkhead,  thereby 
relieving  the  supporting  transverse  bar  42  of  shock  loads 
due  to  vertical  vibration.  This  function  of  protecting  the 
suspension  from  shock  loads  due  to  vertical  vibration  is 
also  perfomied  by  the  horizontal  bolts  of  the  patent  (TR. 
558-9,  811-12).  Surely,  one  cannot  escape  infringement  by 
claiming  that  the  assumed  construction  jierfonns  a  function 
performed  by  the  patented  construction.  In  any  event, 
this  feature,  including  the  sustaining  of  part  of  the  weight 
on  the  vertical  pins,  is  a  refinement  which  is  not  called  for 
by  the  patent  claims  and  its  presence  in  the  accused  de- 
vices in  no  Avay  negatives  infringement. 

Finally,  the  statements  regarding  these  differences  to 
which  Preco  points  in  the  Erickson  et  al.  application  for 
patent  relating  to  the  Evans  conunercial  DF-B  bulkhead 
were  not  statements  construing  the  scope  of  the  Wells  patent 
in  suit.  Accordingly,  the  case  of  Canadian  IngersoU-Rand 
Co.  V.  Peterson  Products,  350  F.  2d  18,  relied  upon  by 
Preco,  clearly  does  not  support  the  relevance  of  the  state- 
ments from  the  Erickson  et  al.  application  for  in  that  case 
the  statements  in  question  were  made  in  construing  the 
scope  of  the  patent  in  suit.  The  statements  to  which  Preco 
points  in  the  present  case  were  made  in  arguing  the  patent- 
ability of  certain  improvements  not  involved  in  the  present 
case  and  in  no  way  related  to  the  scope  of  the  Wells  patent 
in  suit.  The  proper  case  law  regarding  the  irrelevancy 
of  such  statements  is  pointed  out  at  page  45  of  Appellant's 
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main  brief  and  is  not  contra  to  this  Court's  decision  in 
the  Ca)Mdmn  Ingersoll-Rand  case,  supra,  as  stated  by 
Proco  at  pae:^  41  of  its  bri(>f. 

C.  The  Three  Important  Differences  Relied  Upon  by 
Preco 

None  of  these  allegedly  imi)ortant  differences  (Preco 
brief  pages  27-30  and  59-60)  presents  any  factual  dispute, 
the  sole  disi)ute  being  as  to  the  legal  effect  of  these  dif- 
ferences and  the  proper  construction  of  the  claims  of  the 
jiatent  in  suit.  As  pointed  out  in  Evans'  main  brief,  pages 
41  to  44,  when  the  claims  in  suit  are  correctly  construed, 
these  differences  in  no  way  support  the  holding  of  no  in- 
fringement. The  principles  there  stated  are  applicable  to 
each  of  these  claimed  improvements,  whether  it  be  the 
use  of  the  timing  shaft  to  provide  an  aligning  action  in  the 
accused  devices,  or  the  carrying  of  the  rails  and  detents 
on  the  side  walls  through  the  ceiling  structure  (to  jiermit 
its  assembly  tliereA\dth  as  a  unit)  as  in  most  of  the  accused 
models  as  opposed  to  the  Model  BD-6  where  the  rails  and 
detents  are  carried  directly  on  the  side  Avails,  or  tlie  use 
of  the  vertically  moving  lock  bolts  discussed  in  the  previous 
section.  In  all  of  the  accused  devices  the  basic  combina- 
tion of  the  patent  in  suit  is  employed  and  the  incorpora- 
tion of  these  differences  in  no  Avav  avoids  infrino^ement. 


*&'-' 


D.  The  Contention  of  File  Wrapper  Estoppel 

Finding  No.  41  is  clearly  a  conclusion  of  law  based  on 
undisputed  facts.  Preco  states  that  it  is  factual  insofar 
as  what  occurred  before  the  Patent  Office,  but  there  is  no 
dispute  of  fact  regarding  what  occurred  before  the  Patent 
Office.    The  issue  of  file  wrapper  estoj^pel  presents  a  ques- 
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tion  of  claim  construction  as  stated  by  the  Supreme  Court 
in  Exhibit  Supply  Co.  v.  Ace  Patents  Corp.,  315  U.S.  126, 
137  and  is  thus  clearly  an  issue  of  laAv  for  tlie  Court. 

Appellant's  position  regarding  the  language  "slidably 
mounted  on  said  rails"  is  fully  set  out  in  its  main  brief 
at  pages  46  and  47. 

Preco  seeks  at  page  64  to  suggest  that  there  is  a  file 
wrapper  estoj^pel  limiting  Clami  1  to  an  arrangement  in 
Avhich  the  rails  are  C-shaped.  There  is  nothing  in  the  file 
wrapper  in  any  way  warranting  this  contention.  The  con- 
struction of  the  claim  language  "said  rails  being  constructed 
for  guiding  such  movement"  is  a  question  of  law  for  the 
Court.  Tliis  language  appears  in  clause  (h)  of  Claim  1 
which  is  dealt  with  at  pages  34  to  37  of  Appellant's  main 
brief  from  which  it  mil  be  seen  that  this  language  properly 
reads  on  the  accused  devices. 


E.  The  Contention  That  the  Wells  Claims  Should  be 
Limited  to  the  Device  Disclosed 

This  contention  is  contrarj'  to  the  decisions  of  the  Su- 
preme Court  and  of  this  Court  referred  to  at  pages  36 
and  37  of  Evans'  main  brief  when,  as  in  the  present  case, 
such  limitation  is  not  required  either  by  the  claim  language 
or  to  avoid  the  prior  art.  In  the  only  case  relied  upon 
by  Preco  in  support  of  this  contention,  namely,  McRoskeij 
V.  Braun  Mattress  Co.,  197  F.  2d  143,  this  Court  had  before 
it  a  fact  situation  in  which  tlie  only  distinguisliing  feature 
was  the  conical  shaped  mattress  depressing  members  which 
designate  the  places  where  the  mattress  was  to  be  tufted, 
as  stated  at  page  145,  and  thus  the  prior  art  there  required 
the  limited  construction  adopted  by  the  Court. 
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F.  The  Contention  that  Preco  Followed  the  Prior  Art 

An  examination  of  tliis  contention  shows  that  Preco's 
following  of  the  prior  art  is  with  reference  to  its  so-called 
improvements  incori)orated  in  its  embodiments  of  the  Wells 
et  al.  invention  which  it  builds  for  use  in  railroad  cars. 
It  is  not  stated  that  it  is  following  any  prior  art  as  to  the 
basic  combination  of  the  AVells  patent  in  suit.  On  page 
61  of  Preco's  brief  where  this  contention  is  i)resented,  it 
is  argued  that  Preco  uses  the  timing  shaft  of  Moriarty 
and  vertically  moving  lock  bolts  as  shown  in  several  prior 
art  patents.  While  tliese  differences  may  render  the  Preco 
accused  devices  more  suitable  for  railroad  car  use  than 
the  truck  emljodiment  illustrated  in  Wells,  they  in  no  way 
show  that  Preco  was  folloA\Tiig  the  prior  art  insofar  as 
the  basic  combination  of  the  Wells  patent  in  suit  is  con- 
cerned. The  statement  that  Preco  is  using  the  means  for 
supporting  the  partition  from  the  crossbar  shown  in  Deady 
No.  1,622,57-1,  provides  no  proper  support  for  this  con- 
tention that  Preco  followed  the  prior  art.  Deady  does  not 
show  any  partition  and  in  fact,  relates  to  the  travelling 
beam  crane  art  which  as  pointed  out  in  Evans'  main  brief, 
page  61,  is  a  non-analogous  art. 

None  of  the  prior  art  sliows  or  suggests  the  basic  com- 
bination of  the  patent  in  suit,  namely,  a  bulkhead  mounted 
on  a  transverse  bar  for  pivotal  movement  relative  thereto 
between  a  position  in  which  the  bulkhead  extends  trans- 
versely of  the  car  and  a  position  in  wJiicli  it  extends  longi- 
tudinally of  the  car  and  in  which  the  bulkliead  may  be  moved 
transversely  of  the  car  by  moving  it  along  the  transverse 
bar  and  in  which  the  bulkliead  may  be  moved  longitudinally 
of  the  car  by  moving  the  transverse  bar  along  longitudinally 
extending  rails  upon  which  it  is  supported,  together  with 
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means  for  lockinf?  the  bulkhead  in  position  transversely 
of  the  car.  This  basic  combination  in  which  the  elements 
function  and  coact  to  provide  the  universal  adjustability 
pointed  out  at  pages  8,  60,  65  and  G6  of  Evans  main  brief, 
is  taught  only  in  the  patent  in  suit  and  it  is  the  patent  in 
suit,  not  any  prior  art,  which  Preco  is  following  in  employ- 
ing this  basic  combination. 


IV.    VALIDITY 

This  issue  is  fully  treated  in  Evans'  main  brief  at  pages 
51  to  67.  Attention  is  directed  to  the  fact  that  Preco 
in  its  brief  does  not  deny  that  there  was  a  long-felt  need 
for  an  improved  bulkhead  for  bracing  freight  in  freight 
cars,  nor  does  it  deny  that  when  Evans  brought  out  its 
DF-B  bulkhead  equipment  it  met  vnth  an  immediate  and 
remarkable  commercial  success.  Neither  does  it  deny  that 
Preco  abandoned  its  own  prior  designs  dating  back  as 
early  as  1940  and  adopted  the  bulkliead  constructions  ac- 
cused herein.  Preco  says,  page  25,  that  it  ceased  manu- 
facture of  its  early  designs  because  of  World  War  II  but 
admits  that  it  did  not  restart  bulldiead  manufacture  until 
thirteen  years  after  the  war  was  over  and  after  it  claims, 
page  19,  that  Evans  had  made  its  first  DF-B  (Wells  type) 
bulkhead.  Its  only  answer  to  the  commercial  success  so 
clearly  sIioavti  in  this  case  is  that  by  intentionally  applying 
the  claim  language  to  the  wrong  elements,  resulting  in  mis- 
application and  misconstruction  of  the  claims,  it  has  shoAvn 
that  the  claims  in  suit  do  not  cover  the  commercially  suc- 
cessful bulkheads.  This  ruse  having  been  exposed,  the 
commercial  success  stands  established.  As  pointed  out  at 
pages  52-53  of  Evans'  main  brief,  the  entire  industry  has 
adopted  the  basic  combination  of  the  patent  in  suit.  The 
following  statement  of  this  Court  in  Moist  Cold  Refrigera- 
tor Co.  V.  Lou  Johnson  Co.,  249  F.  2d  246,  253-4,  a  case  cited 
by  Preco,  is  believed  to  be  applicable  here. 
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"Once  it  lias  been  established  that  a  mechanical 
problem  lias  been  reeot^nized  as  a  problem  within 
an  industry  for  a  long  time,  and  that  men  of  ordinary 
skill  in  the  art  have  failed  to  meet  it,  there  is  at 
least  some  ground  for  the  conclusion  it  was  beyond 
their  ca])acity,  and  'such  a  circumstance  has  not 
infrequently  been  held  sufficient  to  carry  a  discovery 
across  the  inventive  line.'  (citing  cases). 

"The  significance  of  proof,  both  of  lack  of  prior 
discovery,  and  of  public  acceptance  thereafter,  is 
that  this  is  some  evidence  that  the  inventor  has  done 
something  in  Ms  combination  which,  even  though 
obvious  now,  Avas  not  then  obvious  to  those  skilled 
in  the  art," 

Attention  is  also  directed  to  the  fact  that  Preco  in  its 
brief  does  not  deny  the  fact,  pointed  out  in  Evans'  brief  at 
page  58,  that  the  District  Court  made  no  finding  and  en- 
tered no  conclusion  of  law  that  the  patent  in  suit  does  not 
meet  the  statutory  requirement  of  novelty. 


A.  The  Contention  That  the  "Findings  of  Invalidity" 
Are  Not  Clearly  Erroneous 

An  examination  of  the  so-called  "findings  of  invalidity" 
in  view  of  the  Supreme  Court  decision  in  Graliam  v.  John 
Deere  Company,  383  U.S.  1,  15  L.  Ed.  2d  545  and  the  per- 
tinent decisions  of  this  Court  reveals  as  pointed  out  in 
Evans'  main  brief,  pages  58  to  60,  that  they  involve  only 
legal  conclusions  based  on  undisputed  facts.  This  is  even 
apparent  from  Preco 's  analysis  appearing  at  pages  13  and 
14  of  its  brief.  With  respect  to  the  "first  factual  determi- 
nation" referred  to  in  the  Graham  case,  Preco  makes  no 
claim  that  there  is  any  factual  dispute  as  to  the  scope  and 
content  of  prior  art.  Similarly,  with  respect  to  the  second 
matter,  Preco  makes  no  claim  that  there  is  anv  factual 
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dispute  as  to  the  differences  between  the  claims  of  the 
patent  in  suit  and  the  prior  art.  The  third  and  last  factual 
consideration  stated  in  Graham  is  the  level  of  ordinary- 
skill  in  the  art  to  which  the  invention  pertains.  Preco  con- 
tends, page  14,  that  this  determination  is  to  be  made  from 
all  of  the  prior  art,  which  in  this  case  is  not  in  dispute. 
Moreover,  the  District  Court  made  no  determination  of  the 
level  of  ordinary  skill  in  the  art  to  which  the  invention 
pertains,  and  therefore,  it  is  only  its  ultimate  legal  conclu- 
sion of  obviousness  in  view  of  the  undisputed  facts,  which 
is  disputed  here.  Kule  52(a),  of  course,  does  not  apply  to 
this  legal  conclusion,  as  is  conceded  by  Preco. 

This  is  also  recognized  by  the  decisions  of  this  Court 
cited  by  Preco.  See  Bergman  i\  Aluminum  Loch  SJdngle 
Corp.  of  America,  251  F.  2d  801,  803  where  this  Court 
c[uoted  from  the  Supreme  Court  decision  in  the  A  &  P  case 
the  statement  that  the  cpiestion  of  validity  of  a  patent  is  a 
question  of  law.  It  also  quoted  from  Malm  v.  Harwood,  112 
U.S.  354  the  statement  that  whether  the  thing  patented 
amounts  to  a  patentable  invention  is  a  question  of  law. 
Also,  in  Continental  Connector  Corp..  v.  Houston  Fearless 
Corp.,  350  F.  2d  183,  much  cited  by  Preco,  this  Court 
stated  the  same  principle  with  reference  to  a  combination 
patent,  stating  that  the  result  there  reached  is  not  based  on 
any  belief  that  this  Court  is  bound  by  the  conclusion  of 
the  trier  of  fact  as  to  validity,  adding  that  validity  of  a  com- 
bination patent  is  determined  as  a  matter  of  law. 

Preco's  suggestion  at  page  14  of  its  brief,  that  there 
are  no  differences  between  what  is  claimed  in  the  patent 
in  suit  and  the  prior  art,  misrepresents  the  matter  in  two 
respects.  Firstly,  the  suggestion  that  all  of  the  elements 
of  Wells  are  generally  old  does  not  support  the  representa- 
tion that  there  are  no  differences  from  the  prior  art  Avhere, 
as  here,  the  patent  in  suit  is  for  a  nevr  combination  which 
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meets  the  statutory  test  of  novelty,  Avhich  is  not  suggested 
in  any  of  the  prior  art,  wiiich  accomplishes  a  new  and  use- 
ful result,  wiiich  filled  a  long-felt  need,  and  Avhich  has  had 
a  remarkable  connnereial  success,  all  of  which  indicates 
tlie  unobviousness  of  tlie  combination  of  the  patent  in  suit. 

Secondly,  as  pointed  out  in  Evans'  main  brief,  pages 
60-62,  the  travelling  beam  crane  art  ui)on  which  Preco 
relies  so  Iieavily  is  a  non-analogous  art,  but  even  if  prop- 
erly entitled  to  consideration,  contains  no  disclosure  or 
suggestion  of  a  pivotal  connection  between  the  trolley  and 
the  hoist  supported  thereby  and  there  is  no  suggestion  in 
the  bulldiead  art  prior  to  the  patent  in  suit,  of  a  bulkhead 
connected  by  a  pivotal  connection  to  a  trolley  moveable 
along  a  transverse  beam  mounted  for  movement  longi- 
tudinallv  of  the  car. 


B.  The  Contention  that  the  Structure  of  the  Wells 
Patent  in  Suit  Has  Never  Been  Produced  and  Is 
Not  Suitable  for  Use  In  a  Freight  Car 

This  contention  at  pages  16-18  and  56-57  of  Preco 's  brief 
appears  primarily  to  relate  to  the  specific  construction 
illustrated  in  the  Wells  patent  and  insofar  as  that  is  the 
case,  this  contention  is  clearly  irrelevant.  The  construc- 
tion illustrated  in  the  Wells  patent  is  admittedly  designed 
for  use  in  a  cattle  truck  and  one  sldlled  in  this  art  would 
naturally  use  a  specifically  different  construction  in  a  rail- 
road boxcar  which  is  over  nine  feet  wide,  over  ten  feet 
tall,  and  where  the  freight  bracing  forces  are  many  times 
those  encountered  in  cattle  trucks  both  because  the  rail- 
road cars  carrA^  many  times  the  freight  load  of  the  pickuiD 
truck  and  because  of  the  severe  shock  loads  encountered 
by  the  railroad  cars.  The  contention,  even  if  true,  that  the 
specific  structure  illustrated  in  the  Wells  patent  has  never 


20 

been  produced  in  no  way  Aveakens  the  Wells  patent  in  view 
of  the  fact  that  otlier  embodiments  of  the  Wells  invention 
have  been  produced  in  lar^e  nmnbers  and  met  with  com- 
mercial success. 

Wells  et  al.  clearly  contemplated  that  their  invention  was 
usable  in  railroad  cars  and  so  stated  in  the  opening  para- 
graph of  their  patent.  The  fact  that  the  inventors  chose 
to  illustrate  in  their  patent  an  embodiment  in  a  truck  for 
transporting  cattle  in  no  way  weakens  the  right  to  enforce 
the  patent  against  one  using  the  invention  in  a  railroad 
car  in  accordance  Avitli  the  patentees'  suggestion  that  it 
could  be  so  used. 

Similarly,  the  facts  that  the  embodiments  of  the  Wells 
invention  produced  by  Evans  were  for  use  in  railroad  cars, 
that  Evans  never  constructed  the  specific  structure  illus- 
trated in  the  Wells  patent,  and  that  Evans  had  no  knowl- 
edge regarding  the  first  successful  testing  and  use  of  the 
Wells  invention,  have  no  bearing  on  the  validity  of  the 
Wells  et  al.  patent. 


CONCLUSION 

Appellant  Evans  respectfully  submits  that  the  judgment 
should  be  reversed. 

Kespectfully  submitted, 

HARNESS,  DICKEY  &  PIERCE, 
By:  John  A.  Blair, 

Robert  L.  Boynton, 

LYON  &  LYON, 
By:  Roland  N.  Smoot. 
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